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PlvKFAOE 


to Tin: Forirni kdition 

Ai/niour.n little more than four years have elapsed since* the 
third edition of this hook was published, the additions made to 
the present edition have been considerable. The book has 
grown by nearly one hundred pages, in spite of the laet that, 
some old material has been eliminated. It may well be said 
that the international law of the sea. like the sea itself, is in 
perpetual movement. It could, moreover, be claimed that no 
other branch of international law has attracted so much atten¬ 
tion in the last decade as international maritime law. This is 
particularly the east* with regard to the two great English- 
speaking democracies: Great Hritain whose security and 
welfare depend so largely on the sea and the United Stales of 
America whose recent (‘mergence as a leading maritime Power 
constitutes one of the most notable features of the world's naval 
history. 

Most of the additions made to this edition relate to the 
international law of the sea in time of peace. I have not, 
however, neglected that part of the law which deals with mari¬ 
time neutrality and naval warfare*. To do so would have been 
to ignore, among other several important aspects of the subject, 
the several international treaties which an* still in force and 
which purport to regulate the laws of war and also the* valuable 
instructions or “codes" issued by many of the chief maritime 
States to their naval ollieers prescribing the rules to be observed 
by them in naval warfare. Amongst these codes the most 
comprehensive and up-to-date* is undoubtedly that issued in 
llKio by the United Slates Chief of Naval Operations under the 
title “The Law of Naval Warfare.*’ incorporating the rules 
“as currently interpreted" for tin* conduct of maritime armed 
conflict and which are. at the same time, directed to “certain 
principles and problems common to the whole of tin* law of tile 
sea.” This code was preceded by the equally important 
“Navy Hcgulal ions" of 1048. governing the activities of 
United States naval ollieers in command both on the high seas 
and in their “contacts with foreign governments and foreign 
territory when the United States is at peace.” It is regretted 
that, no similar complete and modern manual exists for the guid¬ 
ance of Uritish naval commanders in lime of peace or of war. 
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I should like 1o express here my grateful thanks to Professor 
Walter Scluitzel of the University of Bonn for having kindly 
undertaken to supervise the German translation of this edit ion, 
and to l)r. Josd Luis de Azearraga, lecturer to tin* Naval 
Academy of Madrid, for the Spanish translation. I hope that 
these two editions (together with the three editions previously 
published in French. Italian and Russian), may contribute—in 
however small a wav—in making better known on the Continent 
of Europe the Anglo-American conception of international 
maritime law on which this book is mainly based. 

I am also grateful to Messrs. Neill & Co., and to Messrs. 
Longmans, Green & Co. for their kind co-operation in the 
printing and publishing of this book. 


C. JOHN COLOMBOS. 

10 Kino's Hunch Walk. 

Tkmplu, London, K.C.4. 

January 1050. 


In liis Fore wort 1 to the third edition of this treatise. Sir 
Arnold 1). McNair (as he then was) has stated as one of the 
executors of the Will of Professor Pearce Higgins, that “the 
original manuscript which was found among his papers on his 
death in HKfci. formed the nucleus of this book 1 ' and that 
“he did not appear to have worked upon it since 1907.” 

The many developments in the international law of the sea 
which have taken place since that dab* and equally since the 
first two editions of this book published in our joint names 
in 194.*J and 1951, have necessitated the complete re-writing of 
even that “nucleus,” so that in deference to the memory of my 
revered late master and friend—to whom some of the views 
expressed in this edition may possibly not have commended 
themselves—I feel that I must now assume full responsibility for 
its entire contents. 


C. J. C. 
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CHAPTER I 


THE SOURCES AND DEVELOPMENT OF T11E 
INTERNATIONAL LAW OF TIIE SEA 

§ 1. Definition of international law.—International law, ol' 
which the principles which govern maritime intercourse, naval 
warfare and neutrality form a substantial part, is a body of 
rules which States consider they are bound to observe in their 
mutual relations. 

In the formulation of these sea rules, by far the greatest 
contribution was, and is being, made by the Admiralty Courts 
and the naval o(beers and practitioners in the Rritish Common¬ 
wealth and the United States. 

§ 2. Custom and treaties.—Custom is the most important 
source of the international law of the sea and the usages of the 
great maritime States must therefore always exercise a weighty 
influence on its development. There is good justification for 
such a claim on the ground that the Powers most concerned 
with a subject are able to understand it best. 1 The value of 
custom as a source of international law was emphasised by 
Chief Justice Marshall of the United States Supreme Court in 
a famous decision delivered in 1833: “the usage of nations 
becomes law and that which is an established rule of practice 
is a rule of law.” 2 

Another great source of international law, whose output has 
been constantly increasing since the latter part of the nineteenth 
century, is to be found in the treaties concluded by States in 
which they lay down the rules having obligatory force between 
them. 

A principle of international law may be considered to have 
been adopted in the municipal law of England only if it has 
attained a position of “general acceptance by civilised nations 

1 Hall, pp. 5-6; Westlake, vul. i, pp. 16-17; Oppenlieim, vol. i, 
pp. 25—26. Oil custom generally, see Briggs, The law of nations. Cases, 
documents , and notes (11)5.**), p. 40; Spiropoulos, Thcorie generate du droit 
international , pp. 80-114; Finch, Lcs sources modemes du droit international, 
Recueil, vol. 53 (1035), pp. 581 el seq. ; Alvarez, Expose de motifs et declara¬ 
tion des grands principcs du droit international moderne (1030), articles 5-0. 

2 United States v. Percheman , [1833] 7 Peters 51. Sec also same 
Court in The Paquete Habana , [1000] 175 U.S. 077, 700. 

7 
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as a rule o(‘ international conduct, evidenced by international 
treaties and conventions, authoritative text-books, practice and 
judicial decisions.” 1 

§ :3. Grotius’s important treatise.—The rules of inter¬ 
national law are of gradual growth and the law itself, as it is 
understood to-day, is little more than three hundred years old. 
The year 1(525 saw the publication of a remarkable book on the 
laws of war and peace by I he celebrated Dutch jurist, lluig 
von Groot, or, as he is more generally called, Grotius. His 
treatise achieved such an international reputation that before 
the end of t he seventeenth century it was generally considered 
as embodying the rules of international law and he, therefore, 
deserves the title of “ Father of the Law of Nations,” by which 
he is usually styled. From Grotius’s lime onwards, there has 
been a steady publication of valuable treatises on the law of 
nations which have contributed in elucidating its principles, 
though such development lias by no means been equal in all 
directions. 

§ t. Attempts for the peaceful solution of disputes. —A very 
important part of international maritime law relates to peace¬ 
time transactions, just as the main problem of international 
law is to iind the means for the pacific enforcement of rules 
which the moral conscience of the civilised world recognises as 
answering to justice, and thus to avoid the disasters and 
sufferings caused by war. It was for such a purpose that 
several international Conferences were held in the nineteenth 
and twentieth centuries, the most noteworthy of which were 
the two Hague Pence Conferences of 1809 and 1907, and it was 
also wit h the object of establishing peace throughout the world 
that the League of Nations was brought into being in 1919, 
although it failed to achieve that object. Justice according to 
law was aimed at by the League and so it erected a Permanent 
Court of International Justice for the adjudication of disputes 
between States and from which the Council of the League could 
obtain legal opinions on matters before it. In many treaties 
signed between 1920 and 19139, several States agreed that all 
international conflicts which could not otherwise be settled 
should be referred to this Court. Since the end of the Second 
World War the Charter of the United Nations lias been sub¬ 
scribed to by the great majority of States in a renewed attempt 

1 Campania Naviera Vascongado v. Cristina , |1038j A.C. 485 (II.L., per 
Lord Macmillan, at p. 407). Cf. Lord Alverstoue in West Hand, Central 
Gold Mining Co. v. The King, [1005] 2 K.13. 391, 407. 
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to succeed where the League of Nations failed; and the 
International Court of Justice has been set up to replace the 
Permanent Court of International Justice, which it closely 
resembles. 

§ r». Functions of the International Court of Justice.— 
Article 92 of tlie Charter of the United Nations provides that 
the International Court of Justice “shall be the principal 
judicial organ of the I'nitcd Nations.” The wide terms of 
article 38 of the Court's Statute enable it. in addition to its 
main function of deciding cases submitted to it, to codify and 
develop international law. Its task to apply “ international 
custom as evidence of a general practice accepted as law ” and 
also “ the general principles of law recognised bv civilised 
nations” entitles it to adapt, existing rules to I lie (‘hanging 
conditions of international relations, and even where no 
rules exist, to create new principles to conform with such 
conditions. 1 

§ (*. Evidence of the rules of international law.-- The 
evidence of the acceptance by nations of the rules of inter¬ 
national law is chiefly to be found in State Papers, diplomatic 
correspondence, treaties, instructions given by Stales to their 
delegates at international Conferences, the decisions of inter¬ 
national and municipal Tribunals, Courts of Arbitration and 
the writings of international jurists. In estimating the weight 
to be given to t hese various forms of evidence, the existence of 
a rule of international law may he established by its general 
recognition by the chief maritime nations, without it. being 
necessary to prove in every instance that all States have 
invariably accepted the rule as obligatory. 2 In view of 
the predominant influence of Croat. Britain and the United 

1 See the Court's Opinion in Reparation far Injuries suffered in the 

sendee of the l'nited Satinas , I.C.J. Deports 1040, p. 174. and Judsic Alvarez's 
Individual Opinion in The Fisheries (Vise, ibid., 1051, p. 140. Filzmauriee, 
The Jmz v and Procedure of the International Court of Justice in H.Y.I.L., 
VOl. 27 (1050), pp. 1 41, vol. 28 (11151), [>]). 1 28, voi. 00 (1053). pp. 1 70, 
vol. 31 (1054), pp. 370 120, and vol. 33 (1057), p. 203; llninliro. The Case 
Lazv of the. International Court (1052), pp. 102 el my/.: Hmisseau, Droit 
•international public , 1053, pp. 512-527; ('h. do Yisselier. Theuriv. et 

realitCH en droit international public , 2nd edition (1055), p. 183; Suzanne 
Buslid, ha jurisprudence de la Cour Internationale de Justice , Kecueil, 
vol. 78 (1051). pp. 507 080; Lauterpaelit, The development of International 
Lmv by the International Court (1058), pp. 108 172; Hoseiiiie, The Inter¬ 
national Court of Justice , An Kssay in Political and Lepal Theory (1057), 
pp. 13 et sap; and Sehvvarzenberger, International Lau\ 3rd edition, vol. 1 
(1057), pp. 02-00. 

2 Brierly, p. 02. 
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States in the formation of the laws of the sea, special authority 
attaches to the rules recognised by them so that it may 
reasonably be claimed that no novel principle of international 
maritime law can be considered as of universal application 
unless accepted by these two countries. 

§ 7. Custom. As most of the rules of the? international 
law of the sea spring from usage or custom, the international 
lawyer is concerned largely with a knowledge of the way in 
which similar questions were settled in the past. These “ rules 
of conduct ” which were described by Mr. Justice Strong of the 
United States Supreme Court “ as resting upon the common 
consent of civilised communities,” 1 arc particularly valuable as 
being an authoritative evidence of the practices of States. 
When the great majority of these practices agree oil stated 
points, they arc evidence of a generally accepted rule of inter¬ 
national law; when they differ, they afford material from which 
the con Hi cling standpoints may be examined and solutions be 
suggested for the settlement of the problems in controversy. 

§ S. Judgments of the Admiralty Court in England.—The 
decisions of the eminent Judges who have presided over the 
Admiralty Court in England constitute one of the greatest 
contributions to the building up of the usages and practices of 
the laws of the sea. By the middle of the seventeenth century 
these usages must have reached a substantial development., and 
the Letters Patent appointing Dr. John Godolphin, Judge of 
the Court, direct him to “decree adjudge sentence and deter¬ 
mine according to the lawes statutes stile custom and usage ” 
of the Court of Admiralty, 44 all and all manner of causes and 
eases cognisable in the said Court.” 2 

Dr. Godolphin was preceded by two famous Judges, Sir 
Julius Caesar, who achieved a great reputation during Queen 
Elizabeth Ps reign, and Dr. liichard Zoueh, the distinguished 
international jurist, who sat in the Admiralty Court for twenty 
years (DM!-Cl). On the other band, the reported opinions of 
Sir Leoline Jenkins, Judge of the High Court of Admiralty 
under Charles II, in answer to questions submitted to him by 
the King or Privy Council relating to prize eases and published 
in 1724, have been frequently used by the English Courts of prize 
and have done much in the development of the British ideas of 
neutrality as they were conceived at a time “when England 

1 The Scotia, [1871] 14 Wall. 170. 

1 Letters Patent of 1058 in Marsdcn’s Admiralty Cases , p. 341. 
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was a neutral and was consequently interested in maintaining 
the right of neutral commerce and navigation.” 1 

§ 9. Application of international law .--That the Court of 
Admiralty was bound to administer, perhaps more than any 
other Court in England, the prineiplos of international law was 
already present to the mind of Sir Charles Hedges, Jenkins's 
immediate successor, when lie said in 1(180, that “The Court 
of Admiralty is a Court of Justice, and the judge who is sworn 
to administer it is as much obliged to observe the laws of 
nations as the .Judges of the Courts of Westminster are bound to 
proceed according to the statutes and the common law.” 2 Sir 
Charles himself was succeeded by a brilliant series of Judges 
amongst whom may be noted Sir George Hay and Sir James 
Marriott in the reign of George ITT, and Ixml Siowell, that 
great master of prize law, who sat in the Admiralty Court 
during the greater part of the; Napoleonic wars. The decisions 
delivered by them were instrumental in clarifying the law on 
most important matters connected with naval war, such as 
contraband, blockade, and unneutral service, and perhaps the 
best testimony that judgments of municipal Courts have ever 
received in the past is t hat the decisions of these British Judges 
and also of the eminent American Judges, Chief Justice 
Marshall and Justice Story, form the basis of the great bulk 
of the rules embodied in the maritime Conventions signed at 
the two Hague Peace Conferences of 1800 and 1007, and of the 
Declaration of London of 1900, which, as the ten signatory 
Powers affirmed ;it the time, corresponded “ in substance with 
the generally" recognised principles of international law.” 

§ 10. Ancient origin of the Admiralty Court. Recent re¬ 
search has established the great antiquity of the Admiralty 
Court in England. The Domesday of the Ipswich Court, 
published in the Polls Series, and the Borough “ Roles ” of 
Yarmouth prove the existence of “ port. ” or “ marine ” 
Tribunals long before the time of Edward III. 3 These 
Tribunals, which sat “ from time? to time,” bad many of the 
attributes of the Admiralty Courts of later times, and they 
administered maritime law, as it was then understood, both to 

1 Wheaton, Elements of international lose, 5 Ih edition (1915), § 15. Cf. 
MoGibbon, Customary International Law and Acquiescence , H.Y.I.L., 
vol. aa (1957), p. 115, and Jennings, The progressive development of inter¬ 
national ltn& and its codification , ibid., vol. 21 (1957), pp. J()l.‘i29. 

1 S. 1\ Dom. Nav. 1, Oct. 22, 1089; Marsden, Documents relating to the 
law and custom of the sea , vol. 2, p. 131; Coloinhos, pp. 20 21. 

8 Marsden, Select Pleas of the Court of Admiralty , vol. i, p. xiii. 
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seamen and to merchants. The earliest minutes of the Privy 
Council show equally its close connection with the Admiralty 
Court since at least the year 1337 as they deal mainly with 
matters relating to the navy. 1 

In their first, inception, t hese “ port ” or “ marine ” Courts 
were subject, to the authority of the Admiral who exercised the 
King’s functions of justice as the custodian of the seas in all 
maritime cases. The Admiral’s powers must have been at 
first mainly executive and disciplinary over the vessels and 
crews under his command, but by a natural evolution he 
assumed, later on, the determination of piracy and prizes (rases, 
to be soon followed by civil and criminal jurisdiction generally. 
Fitzherbert records in his Abridgement the case of a ship seized 
off the Yorkshire coast and carried to Norfolk during King 
Edward IPs reign, when Chief Justice Bcrcsford is reported 
to have declined to hear the action on the ground that “the 
sea was within the jurisdiction of the Admiral.” 2 But oven 
at that early period, the jealousy of the Courts of common law 
towards the Admiral's jurisdiction began to manifest; itself. 
It can easily be traced in the curl reply given in 1297 by the 
Judges of the Court of Common Pleas to the argument advanced 
against their jurisdiction by the defendant, in the case of a 
vessel seized at sea, that it was cognisable solely in the Admiral’s 
Court. The Court of Common Pleas is recorded lo have then 
said: “of the power of the Admiral of whom you speak we 
know nothing.” :J In 1357, howev er, it appears that, the 
Admiral's claims wen 1 fully supported by tin* Crown as 
Edward III, answering the King of Portugal’s request for 
redress in respect of some Portuguese goods captured by an 
English privateer, stated that the matter could not be re¬ 
opened as “it had already been judicially prosecuted before 
the Admiral.” 4 

§ 11. First English Admirals. - The title of “ Admiral ” is 
probably derived from the Arabic “ amir ” and came into 

1 Marsdcn. Select Pleas of the Court of Admiralty , vol. i, p. lxv, and 
Documents relating to the law and custom of the sea , Navy Records Society, 
vol. 49 (1915); Nicolas, A history of the Itoyul Navy, vol. 2, p. 188. The 
seal of the Privy Council allixcd to all orders in Admiralty appeals until 
the enactment of the Judicature Act, 1878, bears on its face the words 
“Ah Edgarc vindieo,” thus indicating the close connection of the 
Admiralty Court with the Privy Council since very old times: Hnlshury’s 
Laws of England (3rd edition), vol. i, p. 49. 

2 Avuwary , 192. 3 Westlake, vol. ii, pp. 138 et seq. 

4 Itymer’s Vocdcra , vol. C, p. 14. Cf. Sir Christopher Robinson in 

Collectanea maritima (181)1), p. vii. 
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current use in the thirteenth century. In ii document of 1200, 
William do Levbournc and John dc Hutelort are described as 
“ amiraux dc nosin' navi re d’Engleterrc.” 1 With the ora dual 
expansion oi the Royal Navy, three or more Admirals were 
appointed to take charge of the more important coasts round 
the British Islands. Thus there was an Admiral of the North 
and an Admiral of the South and West and also a suh-Admiral 
from the “ Thames to the South and West of England.” 2 In 
the following century, the title “ High Admiral ” makes its 
appearance for the first time in the existing records, and the 
Commission granted hy Edward III to Sir John dc Beauchamp 
in 1300 as “ admiral of all the fleets of ships, South, North and 
West,” is reproduced in Rymor’s Favdvra . :i It contained, at the 
same time, the power for Admiral de Beauchamp to nominate 
a “deputy” or “lieutenant,” a power which was intended 
to provide for the appointment, of a civilian lawyer, better 
qualified than the Admiral would be, to determine maritime 
legal disputes. The same clause is to be found in the Com¬ 
mission issued by ltiehard II in 1380 to the Earl of Arundel 
“our Admiral of the fleet and ships from the mouth of the 
river Thames towards the Western as well as the Northern 
parts.” The Commission gave him, in addition, full power to 
hear plaints “ of all and singular of such matters as touch the 
office of Admiral and to take cognizance of maritime causes and 
to do justice” and also “to do and exercise all other things 
which to that office of Admiral appertain as of right and 
according to maritime laws shall he to be done.” 1 4 * 

§ 12. The Admiral’s deputies. —The appointment of these 
“ deputies ” or “ lieutenants,” who were invariably trained 
lawyers, provided the first basis for the establishment of the 
Admiralty Court as a regular tribunal. Thus we find “ Master 
William Menuesse, clerk, licentiate in laws,” functioning as 
“deputy of the Admiral in the West” in 1301 , 6 and Simon 

1 Marsdcn, Six centuries of the Admiralty Court , Nautical Magazine, 
vol. 67, pp. 86-88, and Select pleas of the Court of Admiralty, vol. i, p. xii. 
And see Sir Henry Spclmuifs English 1 Yorks (1723), pp. 217-223. 
Uodolphin's Hupfiynpa* (htKdircrms, a vine of the Admiral-Jurisdiction 
(2nd editi(in), 1685, contains the list of Admirals from the eighth year of 
Henry III to the fifteenth year of Charles I (pp. 215-230). 

2 Calendar of Patent Rolls, July 23, 1400, p. 203. 

Vol. 3, p. 505. Cf. The Black Book of the Admiralty (Twiss's edition), 
vol. i, p. 55, note. 

4 Hot. Franc, November 10, 1386 (10 Rieliard II, in.18). 

A Calendar of Patent Rolls, June 20 and 28 and July 28, 1301, pp. 339, 
431, and 464. 

1 * 



14 


INTERNATIONAL LAW OF THE SEA 


Sydenham, “ doctor of laws,” acting as 44 lieutenant and com¬ 
missary general of Richard, Lord of Gray, Admiral of the 
North.” 1 From early in the fifteenth century, the civilian 
judge completely ousted t lie old 44 chi valor ” and sergeant-at- 
arrns from the Admiralty judgment seats. 2 

In its opening chapter, llie venerable Black Book of the 
Admiralty also stales that 44 when one is made Admiral!, hce 
must first ordaine and substitute for his lieutenants, deputies 
and other officers under him, some of the most loyall, wise and 
discrcctc persons in the maritime law and ancient customcs of 
the seas.” 3 It was these 44 deputies ” or 44 lieutenants ” who 
must have constituted the first Admiralty Court in England, 
although, no doubt, it still remained for many years to come 
under the formal authority of the Admiral. The proper 
attributes of a Court of .Justice must have equally been assigned 
to the Admiral’s Court at. about the same time. Sir Thomas 
Beaufort, who became later Earl of Dorset and Duke of Exeter, 
and who was appointed 44 Admiral of England, Ireland and 
Aquitaine” in 1412 and Lord High Admiral in 1425, had a 
regular Tribunal subject to the legal forms of procedure 
then in force and endowed with a marshal and other law 
officers. 4 Gradually, the Courts of the various Admirals were 
merged in one Court of Admiralty for the whole of England, 
although the old Court of Admiralty of the Cinque Ports 
continued to exercise co-ordinate jurisdiction within its special 
territory. 

§ 13. Admiral’s claim to a wide jurisdiction.--As a 
result of the high prestige attaching to their position, the 
Admirals claimed such a very extended civil and criminal 
jurisdiction for their Courts, not only in matters relating to 
the sea, but also over cases arising in tidal waters and even in 
inland places, that Richard II found it necessary to enact in 
1389 a statute prohibiting them from interfering in matters 
outside their jurisdiction:— 44 forasmuch as a great and common 
clamour and complaint hath been often times made before 
this time and yet is, for that the Admirals and their deputies 
hold their sessions within divers places of this realm, as well 

3 Calendar of Patent Rolls, March 1,1403, p. 415. Two other eminent 
civilians whose names appear in the records at about the same time are 
“Masters” Thomas Felde and Henry Role, both described as “doctors of 
laws,** ibid., .July 23, 1400, p. 213, and September 8, 1411, p. 305. 

2 Senior, The first Admiralty Judges, L.Q.R., vol. 35 (1919), p. 82. 

3 No. A, 1, in Twiss’s edition, vol. i, p. 3. 

4 Senior, op. cit., p. 74. 
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within franchise as without, accroaching to them greater 
authority than bclongeth to their ollicc, It is accorded and 
assented that the Admirals and their deputies shall not meddle 
from henceforth of anything done within the realm, but only 
of a thing done upon the sea, as it hath been used in the time 
of the noble Prince King Edward, grandfather of our Lord the 
King that now is.” 1 This statute, however, did not have the 
desired effect of restraining the Admiral's interference with the 
cases claimed by the Courts of common law as being within 
their competence and barely two years afterwards, Richard II 
found it necessary to pass a second statute 2 defining in more 
exact language the Admiral’s jurisdiction. 

§ 14. Struggles between the Courts of common law and 
the Admiralty Court. -Nevertheless the long struggles between 
the two rival Tribunals persisted as strenuously as before. 
By continuous prohibitions addressed to the Admiral's Court, 
the Courts of common law sought to attribute to themselves 
as many maritime causes as possible. They relied for doing so 
on the Act enacted in 1400 by llenrv IV which provided 
additional remedies against any encroachments on the part of 
the Admiralty Court by prescribing that 14 the statute* and the 
common law be holden against, the Admiral and his Lieutenant 
and that the party aggrieved shall have his action on the ease 
against him that; doLh unlawfully pursue.” 3 On its side, the 
Admiralty Court did not submit to these prohibitions without 
protest. The Bolls Series contains an Ordinance 4 which 
directed that an inquiry should be made “ concerning all those 
who doe sue any merchant, marriner or other person what¬ 
soever at common law of the land for anything of auntient 
right belonging to the maritime law ” and ordering that on 
conviction the plaintiff shall 44 be fined to the King for his 
unlawfull and vexatious suite, and besides shall withdraw his 
suite from the common law and shall bring it in the Admiralty 
Court, if lice will prosecute any further.” 

§ 15. Interpretation of maritime law.—The expression of 
“ a thing done upon the sea ” used in Richard IPs statute of 

1 13 Hie. II, c. 5. 

*15 Hie. II, c. 3. After the enactment of these two statutes, a clause 
restricting the Admirals" jurisdiction was inserted in their Commissions. 
See, for instance, the Commission issued on May 9, 1398, to ttie Marquis 
of Dorset, Admiral of the fleet towards the West and North, reprinted 
in Nicolas, op. cit., vol. 2, p. 518. 

8 2 Hen. IV, c. 11, repealed by the Admiralty Court Act, 1891 (24 Viet, 
c. 10. s. ill). 

4 Vol. i, p. 83. Cf. The Beldis , [193GJ P. 51 (C.A.). 
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16S0 was widely interpreted by the Admiralty Court so as to 
include all oceans, bays, channels, rivers. creeks, and waters 
below low-water mark witli the sole exception of such waters 
as were “ part of l he body of any county of this realm.” 1 The 
Court even sought, to attract to itself all maritime contracts 
whatsoever by the adoption of the legal fiction that they had 
been made at sea when in fact they had been executed on land. 
Its popularity rested, to a considerable extent, on its freedom 
from trial by jury and from the very technical rules of pro¬ 
cedure which were applied inexorably by the Courts of common 
law and also on its power to proceed in rein 2 by grunting 
possession of the very tiling in dispute. Hut its extended 
jurisdiction continued to lx* opposed by the Courts of common 
law which often endeavoured to oust it even in matters which 
were lawfully within its functions.*' 1 Adopting the venue of the 
Admiralty Court, litigants and practitioners in the common 
law Courts resorted to the procedure referred to by Hlnekstone 
in bis Commentaries: “ it is no uncommon thing for a plaintiff 
to feign that, a contract, really made at sea, was made at the 
Koyal Exchange or other inland place in order to draw the 
cognizance of t he suite from tlie Courts of Admiralty to t hose of 
Westminster Hall.” 1 

§ 16. Reaffirmation of Admiralty jurisdiction. As was to 
be expected, these chronic disputes between the rival Courts 
came to a head during the reign of James ]. Encouraged by 
the King's interest in maritime matters, the Lord High Admiral 
was not slow in entering a strong protest against the pro¬ 
hibitions addressed to the Court of Admiralty by the Courts of 
common law. Lord Coke records that as a result of t his protest, 
the following answer was given by the Judges: “we acknow¬ 
ledge that of contracts, picas and cpicrcls, made upon the sea 
or any part thereof which is not within any county (from whence 
no t rial can he had by 12 men) the Admiral! hath and ought to 
have jurisdiction.” c During the course of the seventeenth 
century, the Admiralty Court was thus successful in exercising 

1 See statute of 1 502 (5 Kliz. c. 5, s. 30) and Coke’s Institutes. part, iv, 
eli. 22, p. 181; Coinyn’s Digest, til. “Admiralty," K (7) fi t); Cndolphin’s 
op, cit,, pp. 4SS-50; Wynne's .tniiHtnlrersions. j>. 112. Set* also Simmonds, 
Nome English precursors of Hugo (Irotins, (irolius Transactions, vol. 415 
(1058), in print. 

2 (henns of S.S. Devonshire v. (betters of the /large Leslie , [1012] A.C. 
0?J4, 043 (ILL., per Lord Haldane). 

2 The Zefn , 1180:5] A.C. 408, 481 (ILL., pe r Lord Nersehell, L.C.). 

4 Vol. 8, p. 100. 

6 Reports , part xiii, 51, and Institutes , part iv, eli. 22, pp. 184-135. 
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a very wide jurisdiction. The Ordinance passed on April 12, 
1618, J further extended its powers so that IVpys could refer 
with pride to the dictum of the Admiralty Judge of the day. 
Dr. John Exion, that “Justice had two wings, one of which 
spread itself over the land and the other over the water, which 
was this Admiralty Court.” 2 3 Its reputation was further 
enhanced in the following century when constant appeal was 
made to its jurisdiction, more particularly in prize matters, 
consequent- upon the many maritime wars in which (heat 
Urilain found herself engaged at the time. I! was fortunate 
that the Court, was presided over, at the time of the Napoleonic 
wars, by Lord Stowell whose able judgments, both in prize and 
in instance east's, contributed in raising the Court to a position 
of the highest prestige/ 1 

§ 17. Present position of Admiralty jurisdiction. During 
the nineteenth century, several statutes wen* passed with the 
purpose of defining and consolidating the functions of the 
Admiralty Court. The* more important, are I lie Act of IKK) 
which improved and extended llie Court’s jurisdiction 4 and 
The Admiralty Court. Act, 1801, which endowed it with still 
wider powers/ 1 6 The patent issued by Queen Victoria in 1807 
to Sir Hubert Hhillimore, the last Admiralty Judge to be 
appointed before the Court was formed into a. High Court; of 
Justice by the operation of The Supreme Court of Judicature 
Act of 1870,® gave him power to take cognizance of “ all causes, 
civil and maritime . . . all in as ample manner and form” 
as they were enjoyed by Dr. David Lewis (judge from 1558 
to 1581), Sir Julius Caesar and the other judges in order 
(twenty-two in all) who preceded Sir Robert in that office. 7 

§18. The Judicature (Consolidation) Act of 1925. The 
Admiralty jurisdiction of the High Court, of Justice now depends 
upon and is defined by the Supreme Court of Judicature 


1 Seobbelfs Ads and Ordinances, p. 117. 

2 Diary, March 17, 10051, vol. ii (1870 edition), p. 100. 

3 Koscoe, .idniirally jurisdiction and practice, 5th edition (105>l), p. 14; 
Colombo*, pp. 15-21. Tins jurisdiction was referred to in concise terms 
bv Lord Stowell in The Hercules , |1810| 2 Duds. 55551, 5571. See also The 
liuckcrs, [ 1801J 4 C. Dob. 715. 

4 a and 1 Viet. e. 05. Cf. The Heidis , 11 !>:><»| 1*. 51 (C.A.), The Menu, 
(18051 1*. 05 (C.A.), and The To!ten. |1040| 1*. 1555. 

r * 24 Viet. e. 10. 

6 550 and 517 Viet. e. 00. And The Supreme Court of Judieulure (Com¬ 
mencement) Act, 1874 (517 and 518 Viet. e. 855). 

7 Lord lMiilliinore, The High Court of Admiralty in Jvn cyclopaedia 
Britannica , 14th edition (1020), pp. 171-172. 
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(Consolidation) Act, 1925, 1 which has assigned to the Probate, 
Divorce and Admiralty Division of that Court, commonly 
called the “ Admiralty Division,” “ all causes and matters 
which, if the Act of 1878 had not passed, would have been 
within the exclusive cognizance of the High Court of Admiralty ” 
and also “ all causes and matters within the jurisdiction of the 
High Court as a Prize Court.” 2 By Ihc Administration of 
Justice Act, 195G. 3 the jurisdiction of the Admiralty Court has 
been further extended to cover the International Conventions on 
collisions and the arrest of sen-going vessels 4 and also “any 
claim arising out of an act which is or is claimed to be a general 
average act.” 5 Appeals from the Admiralty Division now lie 
to the Court of Appeal and ultimately to the House of Lords.* 
Appeals in prize cases, however, lie to the Judicial Committee 
of the Privy Council in accordance* with the provisions of The 
Naval Prize Acts. 1801 to 191<>. 7 

The Judge of the Admiralty Division is usually assisted, in 
the trial of actions of collision and salvage, by two of the 
Elder Brethren of Trinity House. The Court; of Appeal and 
the House of Lords rely, on the other hand, on the assistance 
of one or more Nautical Assessors in admiralty actions. 8 

§ 19. Criminal jurisdiction of the Admiralty Court.—The 
criminal jurisdiction claimed by tlit* Admiral's Court since the 
earliest, times continued to be governed by the statutes of 
Bichard II already referred to, until the enactment by 
Ilenrv VIII in 1580 of The Offences at Sea Act. 0 which set up 
a mixed Commission of which the Judge of the Admiralty 
Court formed part. This jurisdiction remained unaffected 
until the passing of The Central Criminal Court Act, 1881, 10 
under which the cognizance of crimes committed within the 
jurisdiction of the Admiralty was conferred on the Central 
Criminal Court. J3y the Admiralty Offences Act, I814, !l juris- 

1 15 and 10 (Jeo. 5, r. 19, ss. 22 and 50. 

2 Ibid., ss. 20 and 50. Since 1000, the llceords of the “instance” 
and “prize” jurisdiction of the Court are kept distinct: Marsden, Select 
pleas of the Admiralty Court , vol. 2, p. lxxix. 3 4 and 5 Kliz. 2. c. 40, s. 1. 

4 See infra, § 80S. ■"* See infra, § 884. 

Act of 1925, s. 20 (2) (e). 7 Ibid., s. 27 (i). 

8 Supreme Court of .Judicature Act, 1891 (54 and 55 Viet. c. 58) s. 8, 
and Supreme Court of Judicature Act; of 1925, s. 98 (1) and Navy List , 1957, 
p. 1282. As In the position of Nautical Assessors, set* The Australia , 11927] 
A.C. 145 (ILL.). 

6 28 lien. VIII,«:. 15. (f. Lord StowcIJ in The Hercules , [1819] 2 Ilods. 

858, 871. See also 7iVg. v. Marlin , [1950J 2 All Kng. II. 80. 

10 4 and 5 Will. IV, c. 80. 

11 7 and 8 Viet. e. 2. 
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diction over offences committed on the high seas and other 
places within the Admiralty of England is additionally conferred 
on Tier Majesty’s Justices and Commissioners of Assize. 

§ ‘JO. Admiralty Court in Scotland.—The Admiralty Court 
of Scotland claims, equally with the Admiralty Court of 
England, a very ancient origin. Several of its judgments are 
preserved in the old llecords, notably in the Scottish “ Ad¬ 
miralty Court Hook ” which contains many important, maritime 
eases decided during the sixteenth century. 1 Hy an Act of 
the Parliament, of Scotland enacted in 1(581, the jurisdiction 
of its Admiralty Court was defined and regulated. Similarly, 
article 19 of the Treaty of Tniou with England in 1700 expressly 
provided that u the C ourt, of Admiralty now established in 
Scotland be continued.” The Court, sifter a very long and 
distinguished existence, was abolished in 1K30, 2 its jurisdiction 
being transferred l.o the ordinary Courts, viz. to the Court of 
Session, the highest tribunal in Scotland in respect, of civil 
admiralty jurisdiction and to Ihr Sheriffs and the Justiciary 
Court in criminal matters. As Lord llalsburv said in Currie v. 
McKuighl , a “the Scottish Admiralty Courts and the English 
Admiralty Courts administer the same law.” The reason was 
obvious since the admiralty laws in both countries were derived 
from the same sources. 

Ireland.- -The Irish High Court of Admiralty, which also 
functioned during many centuries, became a part of the High 
Court of Justice ot* Ireland by virtue of the Supreme Court of 
Judicature Act (Ireland) in J877. 4 Matters of prize 4 law arising 
in Northern Ireland are however still subject to the jurisdiction 
of the High Court in England by virtue of the Naval Prize 4 Act 
of 1804, 6 and the Supreme Court of Judicature (Consolidation) 
Act of 1925.® 

Colonial Courts of Admiralty. —The Dominion and Colonial 
Courts of Admiralty have the same powers and jurisdiction as 
those exercised by the High Court in England at the time of the 
enactment of the Act of 1890, 7 but subject to any limitations 
imposed by the Legislatures of the place where they are 
sitting. 

1 Acta Curiae Admiral fat us Scotiae (T)ic Stair Society. vol. 2 (1937)). 

a Will. IV, c. (if). See also infra $ 924. 

3 [1897] A.C. 07, 101 (H.L.). 4 40 and II Viet. c. 57. 

5 s. 4. ® s. 2d. 

7 53 and 51 VieL. c. 27. And Privy Council in Snia Viscasa v. The 
Yuri Maru , [1927] A.C. 909. The Statute of Westminster, 1931, now 
confers extensive jurisdiction to the Dominions. Cf. below, 417, 124. 
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§21. Treaties. Declaration of Paris, 1856. - The second 
main source of international law, whose importance is gradually 
increasing, is to be found in treaties. The first serious attempt 
to codify the principles of tlie international law of the sea was 
realised at the C ongress of Paris in 1850, following the Crimean 
War. The Congress agreed on the famous Declaration of 
Paris which laid down four fundamental rules on the abolition 
of privateering, on the immunity of neutral goods in enemy 
vessels (other than contraband) and of enemy goods in neutral 
vessels (with the except ion of contraband) and on the effective¬ 
ness of blockades. All these rules have been constantly 
treated as binding by all nations, 1 including the United States, 
which, although not a signatory, adopted its principles in all 
the wars in which it has been engaged after the termination 
of the American Civil War. 

§ 22. Geneva Convention and Declaration of St. Petersburg. 

.The Cenova Convention of August 22, 1864, “ for the 

amelioration of the condition of wounded soldiers in armies in 
the field/' aimed at the improvement of hospital, medical, and 
sanitary methods which, as was proved in the Crimean War 
and the Hattie of Solferino, were in a deplorable condition. 
The Convention was applied to maritime warfare by the First 
Hague Peace Conference of 1806, which, in its turn, was 
revised by the Second Peace Conference of 1607. 

The Declaration of St. Petersburg, signed by seventeen 
States in 1868, prohibited the use in war of projectiles under 
400 grammes which are either explosive or are charged with 
inflammable substances. 

§ 23. The Hague Conferences of 1899 and 1907. - The 
Hague Peace Conference of I860 assumed an outstanding 
significance as it. marked the beginning of the movement for 
the pacific settlement, of international disputes. Amongst, the 
several Conventions which it adopted was one prohibiting the 
use of bullets which expand or flatten easily in the human body 
(dum-dum bullets), such as bullets with hard envelopes which 
do not entirely cover the core, or are pierced with incisions. 
The results of the Second Conference of 1907 are much more 
important from the point, of view' of sea law as it produced 
several Conventions codifying many of the rules of naval 
warfare and maritime neutrality. It also drafted a Convention 
for the establishment of an International Prize Court. 

§ 24. The Declaration of London, 1909.—As many doubts 
1 McNair. The Jmv of Treaties (lOMS), p. 114. 
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were felt as to the law which the Court would have to apply to 
the eases to be eventually submitted lo it, a Naval Conference 
was summoned in London towards the end of 1008, for the pur¬ 
pose of formulating the acknowledged principles of international 
law. The Conference concluded its work in February 1000, 
when the Declaration of London was signed by the ten con¬ 
tracting parties. Jly reason of the opposition encountered in 
the British Parliament and public opinion, it failed to secure 
ratification, although it purported to incorporate the views of all 
the great naval Powers on the principal rules of naval warfare 
before- the outbreak of the First. Great War in UHL 

§ 25. Conventions signed under the auspices of the League.— 
The end of that war witnessed the establishment of the 
League of Nations, which endeavoured to codify various 
matters of maritime law, especially in time of peace. An 
important clause was inserted in article 23 of the Covenant 
of the League that. subject to and in accordance with the 
provisions of international Conventions existing or hereafter 
to be agreed upon, the members of the League will make 
provision to secure and maintain freedom of communications 
and of transit and equitable treatment for the commerce of all 
members of the League." Pursuant to this clause, a Conference 
met at. Barcelona in 1021, and agreed on two Conventions and 
Statutes relating to ‘ k freedom of transit " and the* 4k regime of 
navigable waterways of internal ional concern." 1 This codifica¬ 
tion was continued at. the Geneva Conference of 1923, which 
was likewise convened under the auspices of the League, and 
which drew up an important Convention on the ht International 
regime of maritime ports." 2 

On June 17, 1025, in connection with the Conference for the 
supervision of the international trade in arms and ammunition, 
a number of States signed a Protocol in which, so far as not 
already parties to treaties prohibiting the use in war of 
asphyxiating, poisonous or other gases, and of all analogous 
liquids, materials or devices," they accepted this prohibition 
and agreed to extend it to the use of bacteriological methods 
of warfare. The Protocol was ratified by over forty States, 
including all the Great Powers with the exception of the Tjnitcd 
States and Japan. 3 

§ 2 Ci. The Hague Conference of 1930. -The work of 

1 TPeril v Scries. Nos. 27 and 2S (192.1) [Cind. 1992 .11 and infra. § 210. 

2 Ibid.,’ So. 21 (192.'*) |C'imi. 2119]. See also infra, § 115. 

* Hudson, International Legislation, vol. 3, p. 1070. 
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codification undertaken by the League was greatly assisted by 
the Committee of Experts who had been entrusted with the 
task of preparing a provisional list of topics whose regulation 
by international agreement was deemed desirable and 
practicable. In September 1027, the Assembly considered 
the Committee’s Report and decided that a Conference should 
be convened for the purpose of codifying the following three 
subjects: —(i) nationality; (ii) territorial waters; and (iii) the 
responsibility of States for damage done in their territory to 
the person or property of foreigners. The first Conference on 
“ the Progressive Codification of International Law,” as it was 
styled, thus met at The Hague from March 13 to April 12, 1930. 
Although Ihe Conference was unable to reach an agreement on 
the subject of territorial waters, it succeeded in preparing a 
Draft Convention on “ The legal status of the territorial sea ” 
for future consideration. 

In addition to the three topics enumerated above, the 
Assembly of the League was of the opinion, in accordance 
with the Report of the Experts’ Committee, that the question 
of “the exploitation of the products of the sea” was also a 
subject lit for international agreement. 

§ 27. Codification by the United Nations. —Ry Article 13 
of the Charter of the United Nations, the General Assembly 
“shall initiate studies and make recommendations for the 
purpose of encouraging the progressive development of inter¬ 
national law and its codification.” In pursuance of this 
obligation, the General Assembly established on November 21, 
1917, an International Law Commission charged with the duty 
of surveying the whole field of international law with a view to 
selecting topics lor codification and to submitting its recom¬ 
mendations to this end to the General Assembly. 1 The legal 
regimes of the high seas and of territorial waters formed a 
substantial part of the Commission’s work and a Report on 
both these subjects was approved for submission to the United 
Nations Conference on the “ Law of the Sea” at the Commission’s 
eighth session in Geneva in July 1950. 2 

§ 27a. The Geneva Sea Conference of 1958. —The Conference 
so convened by the United Nations met at Geneva with the 
participation of eighty-six delegations on February 21, 1958. 

1 Cf. llurst, A Pica for the Codification of International Law on nav 
lines , (jrotius Transactions, vol. .*52 (1947), pp. 135-153, and the McNair 
Report in 42nd Report of the International Law Association (1947), 
pp. 82 111. 2 I.L.C., pp. 3-4. 
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It adopted at the eonelusion of its work on April 28, 1058, a 
“Final Art” incorporating Jour Conventions dealing with 
(< 7 ) the territorial sea and the contiguous /one; (b) the high seas; 
(c) fisheries and the preservation of the biological resources of 
the high seas; and (d) the continental shelf. The two Con¬ 
ventions on the territorial sea and the high seas contain a 
common clause that none of them will “affect any conventions 
or other international agreements in force between States which 
are parties to these 1 conventions or agreementswhilst all four 
Conventions stale that “each of them will be open, until 
October 31, 195X, for signature by all the members of the 
United Nations Organisation or any of its specialised agencies 
or any other Stale invited by the General Assembly to become a 
party to the* Convent ion.” The Conference also adopted nine 
Resolutions on the subject of nuclear experiments on the high 
seas; the pollution of waters by radioactive matters; the 
preservation of fisheries and the regime of “historical” waters. 
A Protocol for optional signature concerning the obligatory 
settlement of dispute's was also approved by the Conference 
providing for the jurisdiction of the International Court, of 
Justice regarding the 1 interpretation and application of all the 
Conventions on the law of the sea. unless another method of 
settlement, had been envisaged in the Convention or had been 
accepted by common agreement by the parties “within a 
reasonable delay.” 

In spite of flu* valuable preliminary work accomplished by 
the International Law Commission and the careful preparation 
devoted to its summoning, the Conference failed to fulfil the 
highest expectations of its promoters. In particular, it found 
it impossible to reach agreement- on one of the most important 
questions submitted to it, viz., tin* breadth of the territorial sea. 
That the Conference was not unmindful of this partial failure is 
witnessed by the resolution adopted at the eonelusion of its 
discussions inviting the United Nations* General Assembly to 
consider calling a new Conference to deal with the points left 
unsettled. It thus safeguarded its position, by ending its 
prolonged meetings on a more hopeful note. 

§ 28. Naval Treaties. —Further serious efforts were made 
by the Great Rowers for the purpose of eliminating the chances of 
war through a voluntary and mutual disarmament or reduction 
of their naval and military forces. The first treaty for the 
“ limitation of Naval Armament ” was signed at Washington 
on February 6, 1922, by Great Rritain, the United States, 
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France, Italy unci Japan, under which they agreed to scrap a 
number of warships, to limit the construction and acquisition 
of warships exceeding specified displacements, and the calibre 
of the guns to be carried by them, and also to communicate to 
each other information on any new warships which they 
proposed to lay down. 1 Japan denounced the treaty on 
December 29, 1931. and bv virtue of that, denunciation the 
treaty lapsed on December .31, 19.30. It was also agreed at 
Washington in 1922 that stringent rest riel ions should he imposed 
on the employment of submarines in naval warfare, and that 
their use as commerce destroyers should be entirely pro¬ 
hibited. France did not ratify this provision of the treaty 
which consequently did not come into effect in accordance with 
article fi of the Treaty. 

Further measures of limitation of naval armaments were 
agreed upon by the same signatory Powers in the London 
Naval Treaty of April 22. 19.30, which included a limitation of 
tonnage of certain types of cruisers, destroyers and submarines. 2 
France and Italy did not ratify some parts of the Treaty, which 
expired on January 1, 19.37. with the exception of Part IV 
which was incorporated in tlit* separate Protocol of London, 
signed on November 0, 19.3(5, :i and which contained a very 
important declaration on the use of submarines in naval 
warfare (article 22). Under article 2.3, it was stipulated that 
the provisions regarding submarines should remain in force 
without any time limit. 

Jly the Anglo-German Agreement, of June IN, 19.35, Germany 
agreed that the future strength of the German Navy (excluding 
submarines) should not exceed the proportion of 35 to 100 of 
the total naval strength of the members of the British Common¬ 
wealth of Nations. 1 All hough Germany had bound herself to 
consider the agreement as being “ a permanent and definite 
one,” she denounced it on April 28, 19.39. A further Treaty 
was concluded by Great Britain, the United States and 
France on March 27, 19.30, for the limitation as to displacement 
and firmament of various categories of warships and for the 
reciprocal notification and exchange of information concerning 
the annual construction and acquisition programmes of the 
three signatory Powers/’ Norway, Sweden, Denmark and 

3 Treaty Series, No. 5 (1924) and Purl. Papers (1022) fC'md. 1(527]. 

2 Ibid, (10.30) [Cmd. 375S]. 

3 See infra , $ .115. 4 Pari. Papers (10.35) |Cmd. 405.3]. 

Ibid . (10.30) |(.’md. 5501). The London Naval 'treaty Act, 1937 

(1 Kdw. VIII and 1 Geo. VI, c. (55), was enacted to give effect to tills treaty. 
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Finland acceded to the Treaty in December 1938. Separate 
agreements, substantially to the same effect, were signed by 
Great Urilain with Germany and Russia in July 1937, and 
with Italy in December 1938. The outbreak of war with 
Germany in 1939 pill, an end to these treaties. 

§ 29. The Paris Pact of 1928.- A more comprehensive 
attempt to abolish the use of violence in the mutual relations 
of Nations was realised by Lhc “ General Treaty for the re¬ 
nunciation of War,” signed at Paris on August 27, 1928. and 
which was binding on sixty States at the beginning of the 
second World-War. The adherence to the Pact of Great 
Britain and also of the principal Powers, including the United 
States, which had remained outside the League of Nations, 
gave to this Pact an outstanding i m porta nee. In accordance 
with article 1, the contracting States “ solemnly declare in the 
names of their respective peoples that they condemn recourse 
to war for the solution of international controversies, and 
renounce it as an instrument of national policy in their relations 
with one another.” They further agreed “ that the settlement 
or solution of all disputes or conflicts of whatever nature or of 
whatever origin they may be, which may arise among them, 
shall never be sought except by pacific, means” (article 2). 
Although the Pact failed to prevent the outbreak of 
hostilities in September 1939, it was specially referred to in the 
communications addressed by both Great Britain and France 
to the League of Nations immediately after the commencement 
of the war against (iermany, whose Government was declared 
to have committed an act of aggression by the invasion of 
Poland and to have thereby “ v iolated its obligations assumed 
towards Poland and the other signatories of the Pact of 
Paris.” 1 

§ 30. The United Nations. -Fifty nations signed at San 
Francisco on June 20, 19-15, the Charter of the United Nations, 
of which one of the declared purposes is “to maintain inter¬ 
national peace and security and to that end: to take effective 
collective measures for the prevention and removal of threats 
to the peace and for the suppression of acts of aggression or 
other breaches of the peace and to bring about by peaceful 
means and in conformity with the principles of justice and 
international law t he adjustment or settlement of international 
disputes or situations which might lead to a breach of the peace.” 
The Security Council of the Organisation which lias been set 
1 Official Journal of the League of Mat ions (1930), j>. 380. 
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uj> under this Charter has been given powers to promote the 
pacific settlement of any dispute or situation “the continuance 
of which is likely to endanger the maintenance of international 
peace and security”; and also to apply measures of force 
“necessary to maintain or restore international peace and 
security ” in eases where it lias determined “the existence of any 
threat to the peace, breach of the peace, or act of aggression.” 
The Charter also proclaims as a principle that “all members 
shall refrain in their international relations from the threat 
or use of force against the territorial integrity or political 
independence of any State.” The effective working of the 
Security Council depends upon agreement between the Great 
Powers, whose concurrence is required before it can take 
action. 1 

§ 31. Limitation of armaments under the United Nations.— 
Tlie signatories of the C harter of the United Nations wen* not 
unmindful of the urgent, necessity of reducing armaments in 
order, as article 26 of tin* Charier states, “to promote the 
establishment and maintenance of international peace and 
security with the leas! diversion for armaments of the world's 
human and economic resources.” Article 17 further provided 
for the setting up of a Military Staff Committee to advise and 
assist the Security Council “on all questions relating to its 
military requirements” for this purpose. The Council pro¬ 
ceeded soon thereafter to establish a Commission on “ Con¬ 
ventual Armaments” for considering “the international 
regulation and reduction of armaments and armed forces.” 
Hut no progress can so far be recorded in this direction due 
mainly to the lack of agreement amongst the Great Powers on 
the use of strategic nuclear weapons, although earnest efforts 
for the eventual attainment, of this desirable object, arc 
continuing. 

A further question which is still under review by the General 
Assembly and the Disarmament Commission of the Uni ted 
Nations is the legality of the use of vast areas of t he high seas 
for nuclear tests. 2 Experiments of the long-range guided 

1 Oppenhcim, vol. 1, pp. 427-430; Brierly in B.Y.T.L., vol. 23 (1940), 
pp. 83-94; Krisen in Yale Law Journal, vol. 55 (1940), pp. 997-1015; 
Colomlios in I.L.Q., vol. 1 (1947), pp. 20 33; and infra , §$ 980 989. 

2 McDougal, The hydrogen bomb tests and Ihe International Law of the Sea , 
A.J.I.L., vol. 49 (1955), p. 356, ami MeDou^al and Seldri, The hydrogen 
Ihnnb tests in perspective: Lawful Measures for Security , Yale Law Journal, 
vol. 04 (1955), p. 048; Gidcl, Explosions Nuclcaires Eirpttnmental.es et 
Liberie de la Haute Mer in Fundamental Problems of International Law: 
Festchrift fur Jean Spiropoulos (1957), p. 173. 
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missile involved the establishment, by the United Stales of 
testing areas in the Marshall Islands and by Great. Britain in 
the Pacific. Agreements by these two countries setting up 
testing grounds for missiles were initialed by the conclusion of 
the “Bahamas Long Hnnge Proving (.■round* 1 in July 1950, 1 
followed by similar arrangements with the Dominican Republic 
and Brazil in the. following year. 2 Two further agreements 
between the United States and Great Britain extended llu* 
proving ground to Saint Lueia in the Windward Islands and to 
Ascension Island and increased the guided missile range from 
1000 to 5000 miles. 3 4 

The use of these nuclear tests provoked a healed discussion 
at the Geneva Sea Conference of 1058. 'Hie Conference, however, 
refrained from taking any decision on the subject, but merely 
passed a resolution referring the matter to llie General Assembly 
“for appropriate action." 1 

It is expected that any codification of all these topics and 
any agreement on the reduction of armaments will include both 
conventional and nuclear weapons under an effective inter¬ 
national system of supervision and control. 3 

§ 82. The codification of international law in America.- - The 
movement for the codification of international law has achieved 
notable progress in America since the Panama Congress first 
directed the attention of the American States in 1820 to the 
importance of reaching an agreement on the subject. Many 
interesting draft Conventions have been elaborated at various 
times by American legal bodies and individual jurists on the 
codification of international law. both in time of peace as of 
war. They prepared the ground for t he series of Pan-American 
Conferences which, initiated in 1881), at Washington, have 
continued ever since. In 11)00, the Pan-American Conference 
at Rio dc Janeiro decided to set up a Commission of jurists 
entrusted with the task of drafting these Codes. In 1025, the 
American Institute of International Law prepared the texts of 
thirty draft Conventions which were submit ted for considera¬ 
tion to the International Commission of American jurists at 
Rio de Janeiro in 1927. Twelve of these Conventions were 
recommended for consideration to the Sixth Pan-American 

1 |Cind. 8109. | 

* 1T.S. Dept, of State, Publication No. 2425. 

8 In force June 25, 1950, t : .S. Dept, of State. Nos. 0595 and JOOJ. 

4 Resolution adopted on April 27, 11)58. 

6 P. Nocl-Bukcr, The Arms Rare (1958), §§ 32 and 44. 
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Conference held at Havana in 1928, 1 at which an important Con¬ 
vention was adopted on Maritime Neutrality. 2 The Seventh 
Pan-American Conference of Montevideo of 1933 also adopted 
a (invention on “political asylum" and on the “rights and 
duties of States/' ;{ 

Tliese remarkable efforts for the codification of international 
law were continued at the 9th International Conference of 
American States assembled at Bogota on March 80, 19 18. 
It adopted a charter for the “Organisation of American States 
as a regional agency within the framework of the l ? nitcd 
Nations." 1 Article 78 of the Charier describes the Pan- 
American I’nion as “the central and permanent organ of the 
Organisation of American States and its (Jcncral Secretariat 
The other important organ of the Organisation is the “Inter- 
American Council of Jurists" which is intended to serve as an 
advisory body in juridical matters; to promote the development 
and codification of public and private international law and to 
study the possibility of making uniform the laws of t he American 
countries. The Bogota Conference was followed in 1050 by the 
inaugural meeting at Bio de Janeiro of the inter-American 
Council of Jurists which assigned to its Permanent Committee 
(the Inter-American Juridical Committee), l lie task of studying, 
inter alia , the “System of Territorial Waters and Belated 
Questions." r » Proposals for draft conventions on this subject 
were subsequently discussed at Buenos Aires in 1952, at Caracas 
in 1951 and at Mexico City and Ciudad Trujillo in 19515.® The 
valuable discussions and resolutions adopted at those various 
meetings show the continued activities in the field of maritime 
law of these committees which, in addition to territorial waters, 
have also included, as proper subjects for codification, the 
question of thi* conservation of the natural resources of the sea 
and the continental shelf. 

1 J. H. Scott, The gradual and progressive codification of international 
law, A.J.I.L., vol. 21 (1927), pp. 417-450. 

2 Alvarez, Le 1 *a n a m e ri van is m e el la Sir i erne Conference Panamericaine 

(1928); Quincy Wright in A.J.I.L., vol. 21 (1927), pp. 127 137, and Yepes, 
Philosophic da Panamerieanisme et Organisation de la Pair (1945), pp. 
181 215; Carnegie Endowment, international Conferences of the American 
Stales , 1889-1928. See also Yepes and Pereira da Silva, Cammentaire 
thdorique et pratique du parte de la Saddle des Nations et des Statuts de r Union 
Panamericaine , vol. iii (1939). 2 A..1.I.L., vol. 28 (1934), Suppl. p. 70. 

4 Kunz, The Bogota Charter of the. Organization of American Slates , 
A.J.I.L., vol. 42 (191*8), pp. 598 589. 

fi Inter-American Juridical Yearbook , published by the Pan-American 
l. T nion, 1950 51, p. 299. 

® Pan-Ameriean I ’nion Documents, Nos. 28 and 30, and Dept, of State 
Bulletin, vol. 34 (1950), p. 290. 
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Mahitime Codes 

§ 33. Influence of maritime codes. This modern imiliraf ion 
of the laws of the sea lias been greatly aided by the existence 
of a number of maritime codes which, .although not promulgated 
by any sovereign authority, gradually assumed a binding 
character freely recognised by the merchants and traders of 
all nations alike. Their outstanding value in this connection 
is that they contained rules found by practice to be suitable to 
the needs of a community which knows no national boundaries 
—the international community of seafarers. 

Thus the Homans adopted the Sea Laws of the Rhodians; 
the Hides of Oicron passed from France to Spain, England, 
Holland and the Haltie, and the laws laid down in the Cunsolato 
del Mare were followed throughout the Mediterranean. Taken 
altogether, these codes reveal the customary maritime law of 
the nations in an age of expanding commerce, before the 
advent of the sovereign State initiated the. series of municipal 
legislation for 11 it* regulation of international commerce and 
navigation. Although none of these codes ever became part 
of English law, they "‘contain many valuable, principles and 
statements of marine practice ” whic h were used by the judges 
of the English Court of Admiralty when they were “ moulding 
and reducing to form the principles and practice of their 
Court.” 1 

§ 8 b The Rhodian Sea Law. -The Rhodian Code, which 
dates from the third or second century n.c.. was evidently of 
great authority in the Mediterranean for ifs principles were 
accepted by both Greeks and Homans and its memory lasted 
for a thousand years, a compilation prepared in the later 
Empire being called the Rhodian Sea Law.- This was probably 
brought together between the seventh and ninth centuries and 
was used in the Mediterranean for many years. 3 

The other most important codes are those which followed 
upon the revival of trade in Western Europe, chiefly as a result, 
of the Crusades in the* eleventh ccnlury. Hut there are one or 
two early codes which deserve passing notice. 

§ 35. The Basilika. —The earliest of these is the Basilika , 
belonging to the seventh century, a code of Byzantine law 

1 Lord Esher in The Gas Float Whitton (No. 2), [1899] P. 12 (C.A.) at 
p. 48. 

* F. H, Sanborn, Origins of the early English maritime and commercial 
law (19.10), p. 5. 

* Asburncr, The Rhodian Sea Laic (1909), Introduction, p. cxii. 
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regulating t he commerce of the Levant. This differs from the 
succeeding Codes in that it contains positive, not customary, 
law and thus depended for its authority on the will of the 
Emperor and not on the consent of the merchants. It lays 
down general principles which in many cases are supplemented 
by special instances derived from the Rhodian Sea Law. Next 
in seniority is the Tabula Am.alfita.ua , which dates from the 
tenth century and contains the maritime usages followed by 
the town of Amalfi in Italy. The decisions of the “ Consuls of 
the Sea of the City of Traui ” on the shores of the Adriatic also 
include the original sources of customary maritime law. They 
purport to have been compiled in 1003 by the “Consuls of 
the Corporation of Navigators at: Trani ” as being the best 
instructed persons in maritime matters who could be found in 
the Adriatic Gulf. Twiss writes that there is no dilliculty 
in assuming that the commerce of Trani was in the eleventh 
century of sufficient importance to warrant the publication of a 
body of maritime decisions by its Consuls. 1 

§ 3(5. The Assizes of Jerusalem. - The sea law of the Levant 
was further developed by the Crusaders who, finding in the 
course of their voyages vast: groups of traders and seamen 
throughout the Mediterranean coasts, set up Courts of their 
own to try disputes. The procedure of trial by battle, adopted 
for civil suits, was wholly inapplicable to maritime cases. 
Accordingly, the law administered by the Courts established 
by the Crusaders was based on the customs of the merchants. 
Codes were drawn up, known as the Assizes of Jerusalem, and 
their application entrusted to the Consuls or sea Magistrates 
whom it had recently become the custom to appoint in important 
commercial ports such as Genoa, Venice and Marseilles. 

§ 37. The Rolls of Oleron.—On the Atlant ic seaboard, whose 
commerce had received a great stimulus from its contact with 
the Mediterranean during the Crusades, the rise and spread of 
the code known as the Rolls of Oleron marks a distinct advance. 
Various theories have been put forward as to the origin of the 
Rolls, but the most probable one is that they are the actual 
judgments delivered by t-lie Maritime Court of the island of 
Oleron, near Bordeaux, which became an important commercial 
centre in the twelfth century and also furnished a strong 
contingent of the fleet which sailed under Richard I to liberate 
the Holy Land. Whatever their origin, they appeared as an 

1 Twiss, The Black Book of the Admiralty , Introduction to vol. ii, 
pp. xl et seq . 
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ordered code in a period when there was no maritime legislation 
and proved so faithful a record of the customs observed in the 
trade between the Atlantic, ports of France that they gained 
immediate success, being gradually adopted by all the nations 
of Western Europe. In the South they were accepted by 
Spain, whence they influenced the customs of the Mediterranean; 
but it is in the North that their expansion was most marked. 
In England they were translated by order of Kichard I and 
were accordingly given special attention in the English 
Admiralty Court: as being the edict of an English King. They 
soon became the recognised code in maritime matters. Prynne 
refers to the ease of Pilk v. Yen ore decided in 1351 before the 
Mayor and Bailiffs of Bristol in which the authority of the “ lex 
de Oleron ” is accepted without quest-ion. 1 In France they 
were confirmed by an Ordinance of 1301, but were probably 
recognised at a much earlier date. In Flanders the Judgments 
of Damme incorporate almost, literally the first 21 articles of 
the* Rolls; on the other band, the Purple Rook of Bruges, 
published in the latter half of the fourteenth century, purported 
to contain their translation in lull. 

§ 38. The Laws of Wisby. The influence of the Rolls of 
Oleron may be further traced in the code known as the Laws of 
Wisby, or the sea laws of Gothland, a collection which consisted 
of three parts, one portion being another transcription of the 
Rolls together with extracts from the laws of Amsterdam and 
from the statutes of the Hanseatic City of Lubeck. The trade 
of the Baltic had increased enormously since the founding of 
the Hanseatic League of I railing cities in t lie thirteenth century, 
the ports of which in time extended from the Baltic to the 
Black Sea and one of whose chief t railing centres was at Bruges. 
Here the Hanseatic merchants came into contact with the 
communities which had adopted the Rolls of Oleron and were 
profoundly influenced by them. In the fifteenth century, we 
hear that the merchants of Wisby ordained for themselves 
rules by which they were to be governed, and a text of the 
Wisby Sea Laws was published in the Saxon language at 
Copenhagen in 1505. 

§30. The Hanseatic Code - Another collection appearing 
on the Baltic is the statutory code enacted by the Hanseatic 
League at the beginning of the seventeenth century, when its 
power was on the decline. Attempts had already been made 
in the fourteenth century to secure a comprehensive code to 
1 Animadversions , p. 117. 



32 


INTERNATIONAL LAW OF THE SEA 


regulate the affairs of the League, but rivalry and petty 
jealousies prevented agreement for over three eenturies. 
Dr. Kurieke published at Hamburg in 1(507 a copy in the 
original Herman, together with a Latin translation, of the 
revised Code of 101 U Even now this eode was not complete, 
but consisted merely of the special customs and the statutes 
of particular cities and was largely based on the traditional 
background of ltoman law. 

§ 10. The Black Book of the Admiralty. —In England, the 
most notable collection of sea law is contained in the ancient. 
“Mack Hook of the Admiralty” which was probably com¬ 
menced in the reign of Edward III and continued under 
Richard II and Henry IV. It was presumably written with 
t he object of providing a sort of manual or practical collection 
of the rules of maritime law and practice for use in the 
Admiral’s Court. The documents which it incorporates are in 
the old Norman French language, but at the suggestion of 
Sir Lcoline Jenkins 2 t hey were t ranslated into English by 
Thomas Hedford during diaries lFs reign. .Many of the 
“articles” and rules contained in the Mack Hook must have 
derived their origin from the Domcsdays of the English mari¬ 
time boroughs which, as we have seen, possessed Courts 
administering the customary law of the sea to Hritish and 
foreign mariners and traders since a very early period. 3 The 
Domesday of Ipswich, in particular, carries back our knowledge 
of this customary law to the reign of Richard I. Wclwood 
records the fact- that “ Edward III by a solemn inquisition of 
eighteen most, famous persons for skill in seafaring, assembled 
at Queen borough from different parts in 1375, set down certain 
articles concerning the Admiralt y and seafaring into old French, 
as may be seen in an old parchment authentic book yet extant; 
which articles one Thomas Houghton of that time turned 
afterwards in Latin and entitled l)c officio admiralitatis 
Angliae." * Several of these “articles” were based on the 
Rolls of Olcron and were subsequently included in The Black 
Book of the Admiralty. A special edition of the “articles” 
w r as also compiled for the use of Sir Thomas Beaufort, later 
Earl of Dorset and Duke of Exeter, w ho became Lord High 

1 Tlic* Code was published under the title Jits Marilimum Ilanscaticum. 

a Hoddio, An historical view of the lore of maritime commerce (1841), 
p. 420. 

* Twiss, The Black Book of the Admiralty , Introduction to voi. ii, 
p. xxxvii. 

4 An Abridgement of aft sea haves , 1013, p. 4. 
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Admiral in 142.5. Towards flu- end of the eighteenth century, 
the original .Black Book disappeared, hut lor tuna Lely the 
Admiralty Library possessed a modern transcript of it. which 
was collated with the various documents and manuscripts 
in the British Museum. Sir Travers Twiss was thus enabled 
to publish in 1871 a valuable and accurate edition of The Black 
llook in lour volumes, with a very learned introduction and 
copious noLcs. There also existed in the library of the College 
of Advocates in Doctors’ Commons an English manuscript 
entitled An abstract of our laws of Oleron and of the ancient 
Black Book , which however ceased to be available after Doctors’ 
Commons was dissolved by The Court of Probate Act of 3857. 

In Scotland, the oldest complete treatise on maritime rules 
was the one entitled “ Sea Lawes ” in which Sir James Balfour 
“ collected forth ” all the Acts of Parliament, the Pratiques, 
the Lawes of Oleron and t he Lawes of VVisbic.” it was prob¬ 
ably written in 1579, alt hough it was not printed unt il a cent ury 
and a half afterwards. 1 

§ 41. The Consolato del Mare.— We must now return to t he 
Mediterranean where in the fourteenth century appears the 
famous Consolato del Mare. Commerce had meanwhile revived 
from the depression suffered after the collapse of the Boman 
Empire and the discouragement caused by the ravages of 
Norman and Saracen pirates. Marseilles, Barcelona and 
Valencia became the great trading centres of the Mediterranean, 
while the Genoese were energetically carrying on by sea their 
wool trade with Flanders. There existed at that time a great 
variety of local statutes, made by the Consulandos,” or self- 
governing bodies of merchants in the great ports, and adminis¬ 
tered in the Courts by elected “ consuls ’’ or “ Judge-consuls,’* 
to whom jurisdiction had been entrusted in all maritime 
matters. 2 These local statutes were in Latin, a language now 
strange to most, of the merchants. The appearance therefore 
in the fourteenth century of a collection of all the local statutes, 
customs and usages of the Mediterranean, written in Catalan 
and probably first issued at Barcelona, must have proved of 
immense value to the traders and seamen of that period, as 
well as to the Judge-consuls administering the law in the great 

1 Ucddie, op. cit ., p. 455. 

2 See for such nil instance, the Spanish Consulados which were vested 
with judicial and also executive powers, K. S. Smith, The Spanish Guild 
Merchant , « history of the Cousnlado , 1250 -1700 (1U Ml), and Azcarraga y dc 
Bustamante, El Corso Maritimo (11150), Introduction. 
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ports. 1 Simply because it did not attempt to lay down rules 
which were to be applied universally, but merely brought 
together in one volume the principles then in existence, this 
collection commended itself to the good sense of the trading 
community and came to be recognised by common consent 
as law throughout the Mediterranean. 

§ 42. The Guidon de la Mer.—Throughout the Middle Ages, 
the Consolato reigned supreme in the Mediterranean until with 
the advent of sovereign States, national legislation superseded 
the customary laws of the sea, though often incorporating 
many of its rules. An example of this is seen in the history of 
the Guidon de la Mer , a collection winch appeared at Rouen 
in the early seventeenth century. This was originally a 
private collection of the principles of maritime law which had 
become fixed by custom, published to assist the consuls of 
ltouen in administering jurisdiction over insurance business 
with which they had been invested by the French Edict of 
The rules contained in the Guidon formed the basis 
of the famous French Ordinance enacted by Louis XIV in 1G81. 

The period which marked the development of maritime law 
by the adoption of private customary codes was thus over and 
the age of national legislation had begun, resulting in an ever- 
increasing amount of statutory laws in all the principal 
maritime Nations. 

§43. Modern naval codes. In addition to this municipal 
legislation, a tendency sprang up since the second half of the 
nineteenth century for the Admiralties, Naval Departments or 
Marine Ministries of many States to issue detailed instructions 
on the rules of international law by which their naval ollieers 
were to be guided in time* of peace as of war. 

British manual of prize law.—In Great Eritain we have a 
Manual of Naval Prize Law , the present edition of which is 
based on the volume published by Godfrey Lushington in I860. 
This edition, which was prepared by the late Professor Holland 
in 1888, is an improvement on the earlier one, but it could not 
include the Conventions agreed on at The Hague in 1899 and 
1907 and ratified by the British Government and, although it 
contains valuable information of a practical character for the 
use of naval officers in the treatment of captured ships, it 
appears to fall a long way short of the corresponding volume 
on “ Land Warfare ” compiled by Colonel Edmonds and 

1 Sandiford, Le Tradizioni llalianc nel diritio Marittimo Internazionale , 
in Rivista Marittima, 1941. 
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Professor Oppenheim, and issued in 1912 by the War Office for 
the guidance of olliccrs of Her Majesty's Army. 1 There is, 
therefore, room for a new arid more complete edition. As 
Professor Holland himself pointed out in 1888: “What naval 
men want most is definite guidance, in eategorial language, 
upon those points of maritime international law upon which 
the Government has made up its mind.” 

More particularly in time of war, the difficulties encountered 
in practice by a naval commander in dealing with questions 
involving international law are very considerable, and his 
position is less favourable than that of a military officer in 
command of land forces. The latter’s sphere of action is 
belligerent territory, and within it no difference is, as a rule, made 
between private* property belonging to enemy subjects and that 
belonging to neutrals. All is equally free from capture, but 
all is equally liable to requisition and subject to the payment 
of compensation under well-defined rules. At sea, however, 
the area of belligerent operations is open to the traffic of the 
world’s commerce and necessitates the careful handling of 
questions which inevitably arise during the course of every 
naval war, as there is constant opposition between the interests 
of belligerents and neutrals. 

§ 44. Necessity of a revised code of naval warfare.—In his 
Preface to the Manual of Naval Prize Laze, Mr. Lushinglon 
illustrates these difficulties in very clear language. “The 
commander’s duty is,” lie says, “to prosecute the war to the 
utmost against the enemy and the aiders and abettors of the 
enemy; there is bis interest to secure a valuable prize under 
his eye and within his grasp when he is dealing with a suspected 
vessel, though this 1 take it will be a less important- and 
practical consideration under modern conditions of naval 
warfare and no one doubts that to-day naval officers will 
always place the State’s welfare before their own.” On the 
other hand, there is the risk of a mistake. A false step may 
cost him (the naval officer) something of both fortune and 
professional position; liav, may even involve his country in a 
dispute with another Power. “ In such an emergency, an 
officer would ■welcome a book which directed him, briefly and 
clearly, what to do, what not; to do.” 2 

Officers of the Royal Navy have not in the past been at raid 
of taking risks and those of to-day and the future will doubtless 

1 Cf. the British Manual of the Loses and Usages of War on Land 
(1951 ed.). 8 At p. vi. 
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be actuated by the same spirit as their predecessors. Risks are, 
however, greatly reduced by knowledge, especially in the 
matter of neutrality, since neutral States are invariably jealous 
of the rights attaching to their llag and territorial waters and 
to the property of their subjects; a jealousy which is manifested 
in proportion to their friendliness or dislike of tlic belligerent. 
A (dose study of the laws of naval warfare is likely to prove 
instrumental in avoiding unnecessary friction with neutral 
nations, and as there is no time in the stress of warfare to give 
the required attention to the innumerable points which may 
arise at any moment, the problems which call for immediate 
solution should be carefully examined and considered in time 
of peace. A senior naval officer should therefore be placed in 
a position to know what 44 action he must take in intercourse, 
both during peace as well as in war, between himself, or his 
ship, and the public authorities, public or private ships, and 
citizens of another nation, and his decision must be governed 
by some practical rule or principle.” 1 

§ 45. Naval experts at international Conferences.—A knowl¬ 
edge of the international law of the sea is also useful in 
avoiding the drafting of rules by international Conferences 
which are impracticable of execution or difficult of being carried 
out bv the sea services. At both The Hague Conferences and 
also at the Naval Conference of London all matters dealing 
with warfare at sea were carefully considered by the naval 
otlieers on the delegations of the participating Powers; and 
several alterations were made on their suggestion with a view 
to increasing the effectiveness and practicability of the pro¬ 
posals discussed at, these Conferences. There are doubtless a 
number of points on which differences of opinion may arise. 
Many of these international Conventions are the result of 
compromise, and in the ease of some of the Conventions, the 
rules are enunciated with the qualification 44 so far as military 
necessities permit.” The rules themselves represent the 
standard of conduct at which commanders are to aim, but it 
is admitted that there must be some eases where the 
observance of the strict letter of the law appears impossible. 
Previous careful study and good faith in executing the rules 
recognised by Great Britain as of international obligation 
ought to see a naval ollieer through any diilieultics which may 
occur. 

1 Admiral Sir Eldon Manisly, The Navy and international law, Grotius 
Transactions, veil. 1!) (192*4), j». ICO. 
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§ 46. Queen’s Regulations and Naval Discipline. In the 
mailer of discipline and administration, the Admiralty lias 
gradually evolved the “ Queen’s Regulations and Admiralty 
Instructions for the Government of Iler Majesty’s Naval 
Service.” Every contingency has been provided for and it 
therefore constitutes a valuable book for the regulation of a 
properly organised service. 1 

The discipline of the Navy is, unlike that of the Army, 
regulated by a permanent Aet of Parliament.. The lirst 
“Articles & Orders of VVarr ” were enacted in 1001 and were 
intended, as the Preamble to the Act aptly declares, “ for the 
regulaleing and better Government of His Majesties Navies, 
Ships of Wurr and Forces by Sea wherein under the good 
Providence and protection of God the wealth, safety and 
strengt h of this Kingdomc is soe much concerned.” 2 The 
Act was repealed in 1749, when more detailed and complete 
Articles of War were passed, although the old phraseology in 
the Preamble is substantially preserved.* The revised Articles 
of War are now contained in The Naval Discipline Act, 1957. 4 

The Royal Naval War and Staff Colleges at Greenwich, 
which were established in 1873, and the Naval Academy at 
Portsmouth, formed in 17121) and renamed the Royal Naval 
College in 1808, provide specialised education for naval 
officers, amongst the courses at Greenwich being included 
short lectures on maritime international law. 

§ 17. United States naval codes.—'Flic position from the 
point of view of naval codes is more favourable in the other 
principal maril iriic Powers: t he United States, France, Germany, 
Italy, Russia, China and Japan. 

The most recent of these codes is the manual issued by the 
United States Navy Department, in 1048 under the title 
“United States Navy Regulations.” They are very compre¬ 
hensive and emphasise the need of a working knowledge of the 
rules which should govern the activities of naval oJlieers in 
command both on the high seas and in Muir eon I nets with 
foreign governments and foreign territory. Article 0505 of the 
Regulations is particularly important as it lays down that “in 
the event, of war between nations with which the United States 

1 Admiral Sir Reginald Bacon, From 1900 otnvanl (1940), ]>. 34. 

2 13 Cur. II, c. 9. 

5 22 Geo. II, c. 33. The words “Wealth, safety and strength of this 
Kingdome is soe much concerned” were changed into: “The wealth, 
safety and strength of the Kingdom chiefly depend.” 

4 5 and 0 Eliz. 2, c. 53 and art. 0182 of the Q.li. & A.I. 

2 
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is at pence, a commander shall observe, and require his command 
to observe, the principles of international law.” 

The “Regulations” are mainly intended Jbr the guidance of 
olliccrs when t he 1 -niled State's is at pence. The rules governing 
naval activities during war are si ill more comprehensive and 
outstanding. They were* initiated by the manual issued in 1!)0() 
under the title “The laws and usages of war at sea” or, more 
commonly, the “Tinted States Naval War Code.” This code, 
it is true, was withdrawn in 1001 for various reasons, but it is a 
valuable little work of twenty-seven pages and lifty-live articles. 
It was prepared by Admiral Stockton, under the auspices of the 
American Secretary for the Navy, and largely with the assistance 
of Professor G. G. Wilson, the late distinguished lecturer on 
international law for many years at the Tinted States Naval 
War College. The code was replaced in 101U by the “Pro¬ 
visional Instructions for the Navy defining the Rights of 
Relligereuts and Neutrals, Laws of .Blockade and Contraband of 
War,” which were revised in 1017 and again in 1011 under t he 
title “Instructions for the Navy of tin* Tinted Slates governing 
maritime warfare.” They were based on American practice and 
took full account of The Jlague Conferences and the Declaration 
of London in so far as they contained rules accepted by the 
American Government. The experience acquired in the Second 
World War made a revision of these “Instructions” expedient. 
It was undertaken in I Ooo when the "Law of Naval Warfare” 1 
was issued by the Tinted Stale* Chief of Naval Operations. 
It includes the rules “as currently interpreted” for the conduct 
of the naval forces in armed conJlicL But attention is directed 
at the same time “to certain principles and problems common 
to the whole of the law of the sea.” 

Section lit) of this “Law of Naval Warfare” provides that 
its rules “will be considered as applicable in any of the following 
situations: (1) a war formally declared by the Congress of the 
Tinted States or (2) any armed conflict in which the naval forces 
of the Tnitcd Slate's are engaged and in which the President, or a 
responsible ollicial as empowered by him, directs the application 
of the laws of war.” The rules apply to the whole of naval 
warfare and therefore include naval air warfare. 2 On Hie other 
band, the regulations governing the operations of United States 

1 (Government Printing Ollier, Washington (1055). See also a very 
informalive article, by Hear-Admiral Clark Woodward (II.S. Navy) on 
The relations between the A an/ and the Foreign Office, A.J.I.L., vol. (lflttl)), 
pp. 2K»-280. 

2 Section 
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naval forces on land arc included in the “Field Manual on the 
Law of Lai id Warfare,' 1 published in the following year. 1 

§ 48. American Naval War College.-- In the preparation of 
the “Law of Naval Warfare:” the l 7 nitc<l Stales Navv Depart¬ 
ment received valuable assistance from the American Naval War 
College which was established at Newport, Rhode Island, in 1881 
to become “a place of original research upon all (pastions 
relating to Avar and to statesmanship connected Avith war or the 
prevention of war.” it. is a place avIktc naval officers receive 
definite instruction in naval warfare during the earlier stages of 
their career and in which is realised the truth of Washington's 
maxim “to be prepared for war is the most, effective means to 
promote peace.” The College has as a further mission the promo¬ 
tion of “the understanding of the fundamentals of warfare, 
international relat ions and inter-service operat ions with emphasis 
on their application to future naval warfare, in order to 
prepare olticcrs for higher command.” 2 The additional 
subjects of study at the College include national and military 
strategy, international relations Avith particular reference to 
international law, and military tactics and logistics. The 
important work done under this latter head may be best 
appreciated by consulting the lifty-one volumes on International 
Laxv Situations and Studies which are published yearly. A 
perusal of the Index to each of these volumes shows the relevance 
and variety of the subjects dealt with at the College. That 
great- American naval authority. Admiral Mahan, expressed 
himself as follows on the usefulness of the instruction given at 
the College: “ In the extensive system of functionaries, the 
naval Admiral or Captain is incidentally one and in inter¬ 
national law, as in strategy and tactics, he must know the 
doctrine of his country. In emergencies, not. infrequent:, he 
has to act for his superior, without orders, in the spirit and 
manner his superior would desire. If in Avar, the Avar may he 
complicated by a dangerous foreign dispute arising from action 
involving neutral rights or, on the other hand, a neutral 
unright may be tolerated to the disadvantage of the national 
cause. In peace, injudicious action may precipitate hostilities; 
or injudieious inaction may permit infringement of American 
rights, of persons or of property.” 

1 Issued by the I T .S. Dept, of the Army on .Inly IS, 1950. 

2 See the valuable article by Admiral T. II. Dobbins, Jr., The study of 
international law at the A Unal War College , A.J.I.L., vol. JO (1950), pp. 
059 -GOO. Cf. The Imv of ivar and neutrality at sea by 1 {obert \V. Tucker, vol. 49 
(1957) of lnternat ional Law Studies. 3 The 17.8. Naval War College (1912). 
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§ 40. Continental naval codes. -In France, the question 
of instructing naval oilicers in the rules of the sea has occupied 
the attention of the Ministry of Marine since at least the year 
1012. These Instructions, which were reissued, with certain 
niodilications, on January 10, 101(5, were largely based on The 
Hague Conventions and the Declaration of London. 1 2 The 
latest Instructions are those issued on March 8, 193-l. 3 They 
constitute a useful code of prize law and were applied during 
France's war against Germany from September 1030 to June 
1010 am! again from August 1014 to tin* cud of the war. In 
Germany, prize law was mainly regulated during the First Great 
War by the Prize Ordinance” of September 30, 1000, which was 
promulgated on August 31, 1011. 3 The new prize regulations arc 
now embodied in the ‘’Prize Ordinance” passed on August. 28, 
.1030, and promulgated oil September 3, 1030. 4 In Italy, 
Instructions to the oilicers in command of naval operations were 
issued on March 2a, 1017, and they were accompanied by an 
explanatory lb-port of the Italian Minister of Justice which 
expressly laid down that ‘"they form part of the positive law” of 
the Italian Kingdom. 5 * New laws wore published on July 8,1038, 18 
by two Koval Decrees, one dealing with war and the other with 
neutrality, and intended to provide a complete legal code. In 
Imperial Russia, a Prize Code was promulgated on March 27, 
1895, which was partially amended by the Regulations issued 
on February 11, 1904, on the occasion of the war with Japan. 
The code was revised in August 1911, short ly after t he out break 
of t he First Great War, 7 and again revised on March 27, 1915. 
More or less complete Prize Codes also exist, in Greece, Turkey, 
Holland, Norway, Finland, Thailand and Rumania. 8 

1 K.G.lJ.l. vol. ‘2.1 (H>1S), j). 00 (does.). 

2 bulletin Ollieiel tic la Marine (1931), No. 14, p. 157. See also Genet, 
Precis de droit maritime pour le temps dr. guerre (1938), vol. 2, pp. 024 020, 
and Delert, Lnine et Kidd, Prises marilimes , 1940; Schenk von Stauffrn- 
herg. Das Priseurcchl dcr JraNZosi.se/ten Instndilioncn von HUM, Z«‘itsehrift 
fur aiislamliselies often I tidies Reebt und \ olkerreeht, vol. 8 (1938), 
pp. 23-47. 

3 Deiehgesetzplait (1914), No. 50. 

4 Ibid., September 3, 1939 (Fart I), p. 1585. Sec also Eckharril uiul 
Schenk von StaufTenhcrg, Priscvordmmg und Ikisengcrichtsordnung, 1942. 

b Gazetta rilicialc, April 20, 1917, No. 98. 

c Ibid. (Suppl. No. 211), September 15, 1938, pp. 1 et seq. For a 
commentary, see, Saudi font, Dili Ho mart Hi mo di guerra (01 h edition), 1940, 
pp. 205 et seq., ballade m Fallieri, Diritlo internazionale publico , 7th edition 
(1950), p. 540. Sereni in vol. 37 (1943), pp. 248-201, and Kowsnn 

in b.Y.LL., vol. 23 (1910), p. 282. 

7 bulletin of Laws, No. 221, August 9 (22), 1914. 

8 For further particulars, see Colombos, pp. 36-47. 
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§ 50. China and Japan. - In China, an “ International 
Mandate,” promulgated by the President of the Republic of 
China on October 80, 1917, 1 prescribed the rules to be followed 
regarding captures at sea during the First (2rent. War. Art iele 10 
of tlie Instructions enacted that all matters not provided for in 
the regulations shall be governed by “ law. treaties and inter¬ 
national usage.” In Japan, “ Regulations governing captures 
at sea ” were issued on August ‘Jl. 1894, on the occasion of the 
war with China ; on March 7, UK) 1,- during the Russo-Japanese 
War; and again oil October 0, 1911, during the First World 
War (amended in 191‘J). Article 1 of these latter Regulations 
provided that “ the principles of international law shall apply 
to all matters not covered by laws, treatiesaud the regulations,” 
but subject to the rules of reciprocity referred to in article (> of 
the Regulations. 


The Command of the Seas and ttie Influence 
of the Royal Navy 

§ 51. Functions of the Royal Navy in time of peace and of 

war..There is hardly any need to emphasise the importance 

of an accurate knowledge of the international law of the sea 
in the ease of a naval Power like CreaI Rritain which for 
over two centuries has been able to maintain “command 
of the seas.” 1 haler British naval supremacy, the Common¬ 
wealth has developed to such an extent that to-day its vital 
internal communications arc the world's ocean routes and 
Great Britain herself cannot: exist unless she can import her 
foodstuffs and raw materials and export her manufactures freely 
in war as in peace. Her Navy has thus become t he most potent 
instrument for the protection of these, routes and for seeming 
the peaceful navigation of British ships and t he legal rights of 
Brit ish subjects, both at home and abroad, under the principles 
of international law. On the other hand, the Commonwealth 
presents to the enemy’s attack, in time of war, a sea-borne 
trade greater than that of any other nation in the world. It is 
therefore essential that the protection of the life-line of our sea 
communications should be adequately safeguarded by a strong 
Navy and Merchant Marine, which should, at the same time, be 

1 Published in the Chinese White Book. ]!)LS. See also F. T. Cheng, 
Judgments of the High Prize Court of the Republic of China (15)19). 

2 Japanese Official Gazette of March 8, 1904, and October 7, 1914. 
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sufficiently powerful to operate in any required theatre of war 
overseas and, in eon junction with the air force, secure all 
British territories from enemy attack. The command of the 
seas has enabled (Great. Britain to throttle in the? past the 
enemy’s trade, disrupt his communications overseas, and, by an 
effective blockade of his coasts, bring hostilities to a successful 
issue. Then* is no reason to doubt that, the qualities of sturdi¬ 
ness and gallantry which in previous wars have distinguished 
the seamen who manned “the wooden walls of old England” 
will not be more than fittingly continued in fut ure* by the British 
sailors who have been lighting their nation's battles in ships of 
steel, and who, by their glorious achievements, have inscribed a 
magnificent, page in the Commonwealth’s naval history in the 
two World Wars. 

§ 52. Navy’s contribution to international relations. 
British naval supremacy, although primarily devoted to the 
protection of British interests at home and abroad, has on 
many occasions been instrumental in advancing the welfare 
and prosperity of mankind as a whole. It was influential in 
suppressing piracy and the slave trade at the period of their 
strongest activit y. It has contributed to the solution of many 
problems of hygiene, education, labour and social conditions 
in overseas regions. It has provided a safe asylum to political 
refugees fleeing from persecution under the autocratic regimes 
of their own (Governments, helped to suppress revolutionary and 
civil strifes in many countries, and brought timely help to 
territories ravaged by diseases or earthquakes. ’Flu* existence 
of a strong Royal and Merchant Navy has thus been of valu¬ 
able assistance towards the promotion of international friendly 
relations and the general well-being of the world. 



CHAPTER II 


THE IIICH SEAS 

§ 58. A State’s territorial jurisdiction. Within its territory, 
a State exercises sovereign powers or control and such territory 
ineludes land and water; and the air space above such land 
and water is also subject, as a general rule, to the jurisdiction of 
the subjacent State. When a Stale has a seaboard, a certain 
portion of the sea adjacent to its coasts is also subject to its 
jurisdiction; the extent of this area and the legal nature of the 
State's rights require careful consideration. The sea beyond 
the limits of territorial jurisdiction is called the high sea and 
as it forms no part of the territory of any State, but is open to 
the common use of all men, there must needs be. some rules 
governing the acts of “ those who go down to the sea in ships 
and occupy their business in great waters/ 1 It is therefore 
necessary to deal with the position of the high sea and the 
principles of international law which regulate its use. Such 
principles form the starting-point, fora consideration of maritime 
international law. 

§ 54. Definition of the high seas.—The high seas are gener¬ 
ally described as so much of the ocean as is exterior to a line 
running parallel with the shore and some distance iherefrom. 
This is a somewhat wide dciinitiou and needs further limitation. 
Within the area of the sea between the laud and the high sea, 
there is a portion of waters called “territorial waters,” “the 
marginal or territorial sea” or “the maritime belt,” which 
adjacent States may appropriate to the extent, that they may 
exercise jurisdiction over persons and property therein. There 
is not in existence a universally recognised rule of international 
law as to the extent of territorial waters, but the limit most 
generally accepted is that of the marine league. The rules 
for gulfs, bays and straits require certain modifications of this 
rule. 

§ 55. High seas incapable of occupation.—To-day it is 
universally recognised that the open sea is not susceptible 
of appropriation and that no State can obtain such possession 
of it as would legally be necessary to entitle it to a claim of 
property over it. The high sea cannot be subject to a right, of 
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sovereignty for it is the necessary means of communication 
between nations and its free use thus eonst.it uIes an indispens¬ 
able element for international trade and navigation. As an 
English writer has put it: “ the ocean is common to all nations 
for purposes of commerce and as a means of intercourse amongst 
mankind.” 1 * 3 4 It follows that, no given State is entitled to occupy 
it or to prescribe its use to other States. 

These simple ideas have not, however, been reached without 
considerable difficulty. l ! p to the end of the eighteenth 
century there was no part of the seas surrounding Europe free 
from the claims of proprietary rights by individual Powers, 
nor were there any seas over which such rights were not 
exercised in varying degrees. 

§ 50. English claims to the sovereignty of the sea.—The 
first recorded claim of the English Kings to sea power goes 
back to the tenth century when Edgar the Peaceful styled 
himself ‘‘sovereign of the Britannic Ocean.” * Edward III 
after the Battle of Sluys exaeled a salule from all foreign 
vessels as being due to him as “King of the Seas.” This 
claim, however, “ to the guardianship or Admiralty of the sea ” 
had already been advanced by liis father, as appears from an 
oifieial letter written in 1322 to Edward II by the King of 
France, who complained of the depredations committed upon 
French ships by English mariners “ who call themselves the 
custodians of the sea on your behalf.” a Jn 1372, a Petition to 
Parliament contained the statement that “ then and in times 
past ” all countries hold and calk'd the King of England “ King 
of the Sea.” 4 A similar title, “ Lord of the English sea on 
every side,” appears in a Patent of 1337, and in the Parliament 
Roll of 1420. 5 6 As a price of their acquiescence in this acknow¬ 
ledgment of sovereignty, the Hanseatic merchants looked to 
the Kings of England to keep a passage for their ships free from 
the depredations of pirates. The right to “ the Sovereignty 
of the Seas ” w as thus coupled with the duty of the preservation 
of law and order therein. 

1 W. de Ilurgh, The elements of maritime, international law (1808), p. 1. 

* De (‘ussy. Phases et causes e.elebrci r tJu droit maritime drs nations (1850), 
vol. i, p. 8. Fulton in his admirable book on The sovereignty of the sea 
(1911) gives an historical outline of the British claims from Anglo-Saxon 
days to the eighteenth century, pp. 25-534. 

3 “qui se dicunt esse oust odes maris ex part e vestra”: Marsdcn, 
Select Pleas in the Court of Admiralty, vol. i, p. xxxiv. 

4 Hot. Pari., ii, 311; 40 Kdw. IjI, m.2, art. 0, No. 20: “tows les pays 

tenoient et appelloicnt nostro a van dil. seignour le Roi dc la niicr.” 

6 Ibid ., 8 Hen. V, in.3, art. 0. 
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§ 57. Continental claims,— In the North, both Denmark 
and Sweden claimed sovereignty over the Baltic, the Danish 
pretensions being later extended to nil the northern seas 
between Norway, Iceland and Greenland, on the principle that 
possession of the opposite shores carried the sovereignty of the 
intervening seas. In the South. Venice attributed to herself 
the sovereignly of the Adriatic, whilst. Genoa and Pisa claimed 
the Ligurian sea. As a result of these claims of the Italian 
States, the freedom of the seas in the Mediterranean was 
altogether lost between the eleventh and the sixteenth centuries. 
For this there were three reasons: the rivalries among the 
three republics of Venice, Genoa and Pisa for the monopoly of 
the trade of the Levant; the Crusades, which stretched to the 
utmost all the resources of the t hree republics for sea-transport; 
and the establishment of the Turkish power at Constantinople. 

§ 58. Papal Bulls. —The great discoveries which took place 
in the fifteenth and sixteenth centuries made it necessary to 
define the exact limits of the claims of the contending Iberian 
Bowers. By a Bull of January 0, 1151, Dope Nicolas V 
granted to Allbnso V, King of Portugal, the lands discovered 
and to he discovered on the west coast of Africa. A further 
attempt to restore order among the rival Nations was made 
by Pope Alexander VI on May 1, 1408, by the Bull Inter 
Caetera . Bartholomew Diaz sailed round the. Cape of Good 
Hope in 1180; in 1102 Christopher Columbus discovered the 
Bahamas; and in 1 107 Vasco da Gama penetrated to the East 
Indies by way of the Cape. In order that the scandal of the 
Crusades might be avoided and peace preserved among the Chris¬ 
tian nations, Pope Alexander partitioned the Atlantic between 
Spain and Portugal by his second Bull of September 25, 1408, 
and this arrangement was eon firmed by the Treaty of Tortlesillas 
in the following year. In 1500, Pope Julius II reallirmed this 
Treaty between the Kings of Spain and Portugal, fixing the 
respective limits at a line drawn 870 leagues west of the Cape 
Verde Islands. All to the east (and Brazil to the west) was the 
sphere of Portugal; all to the west (with the exception of 
Brazil) was the sphere of Spain. Each of these two Powers 
was given a monopoly of commerce within its special region. 

§ 50. English letters patent of 1496. —The English Kings, 
on their side, did not remain inactive. In 1400, Henry VII 
issued letters patent to John Cabot and his sons, granting them 
“ full and free authority, leave and power to sail to all ports, 
countries and seas of the East, of the West and of the North, 
2 * 
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under our banners and ensigns, with five ships of whatsoever 
burden and quality they shall choose, and as many marines 
and men as they will take with them in the ships on their own 
proper costs and charges, to find, discover and search out 
whatsoever isles, countries, regions or possessions ol the 
Heathens or Infidels, wheresoever lhey be, and in what, parts 
soever of the world, which before this time hath not been 
known to all Christians.” 1 The purpose of the Cabots was to 
discover the north-west passage 1 to India, as Willoughby after¬ 
wards set out. to discover lhe north-east. It was obviously 
intended that they should cease their endeavours at the point 
where they came in contact with the Spaniards or the Portu¬ 
guese who had reached the same districts from the south. 2 
This was the title by discovery which at that time was treated 
as sullicicnt. Hut this conception was dispelled in the seven¬ 
teenth century by Vattcl, who wrote: “navigators being on 
voyages of discovery with commissions from their sovereigns 
and meeting with islands and other desert countries, have 
taken possession of them in the names of their nations and that 
title has generally been respected if it lias been closely followed 
by a real possession." 3 The doctrine of effective occupation, 
maintained through a number .of years, was deemed sullicicnt 
to grant a prescriptive title. As Hyde states, the test for a 
valid occupation is “ the intention and will to act as sovereign 
and some actual exercise or display of such authority.” 1 

§ 60. Queen Elizabeth’s vindication of the freedom of the 
seas. —Encouraged by the success of the Cabot; expedition, 
Henry VI11 devoted his activities to the frustration of the 
monopoly granted by the Papacy and his policy was brilliantly 
aided by the efforts of Queen Elizabeth I and the great English 
navigators of the sixteenth century. When Mendoza, the 
Spanish Ambassador in London, protested to Queen Elizabeth 
against Drake’s expeditions to the Spanish main, the Queen 
refused to admit “that Spain had any right to debar Hritish 
subjects from trade or from freely sailing that vast ocean, 

1 Kymer's Foedera, vol. 5, part iv, p. SO. 

2 Fiennes, The freedom of the seas, Koval Society of Arts, May 1918. 
Cf. Piggott, The freedom of the seas, historically treated , 1010. 

3 Droit drs gens. Hi. 54, $ 207. 

4 I, p. RUti. Cf. The Fama, |IN04| 5 ('. Rol>. 175, and articles 34 and 35 
of the General Act of Kerb'll of 1885 and the Draft Declaration of the 
Institute of International Law, Annnaire , vol. 10 (1888), pp. 201-202. 
See also the award of the Permanent- Court, of Arbitration at The Hague 
in the dispute between (he L-.S.A. and Holland over the Miangas (or Palmas) 
Island (1928) in Deports of International Arbitral Awards, vol. 2, p. 829. 
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seeing that. the use of the sen and air is common to all; neither 
can any title to the ocean belong to any people and private man 
iorasmuch as neither nature nor regard of ]> 1 . 1 1 >lic* use per¬ 
mit! eth any possession thereof. 5 ’ 1 Elizabeth, although her 
declarations were not. always consistent, was thus the first to 
proclaim the freedom of the seas in the; modern sense. She 
reaffirmed the same prineiple in the famous instructions she 
gave to the English ambassadors accredited by tier to Christian 
IV of Denmark in 1(502: they were to declare that navigation 
in tin; open sea as well as the use of the ports and coasts of 
Princes in amity for traffic and the avoiding of the dangers 
from tempests was free, so that if the English were debarred 
from the enjoyment, of these common rights, it could only be 
in virtue of an agreement. But there was no such eon tract, 
or agreement. 2 

§ (51. Expansion of the Royal and Merchant Navies. The 
bitter struggles between the Dutch and the Spaniards in the 
seventeenth century and the numerous difficulties which 
confronted British seamen and merchants, particularly in 
America, proved how necessary a strong navy had become for 
the protection of British trade overseas. By administrative 
action and legislation, the English Kings, beginning with 
Henry V III, laid the foundations of that mercantile system 
which contributed to the expansion of English commerce and 
navigation. A merchant marine came into being and the 
carrying trade was transferred from foreigners to Englishmen. 
King Henry also put upon a permanent- basis the lloyal Navy 
by devoting part of his own revenues to it, and by the organisa¬ 
tion of the first Navy Board. England was not slow in taking 
advantage of this development of her .Hoyal and merchant 
navies. Early in the sixteenth century she renewed her former 
claims to the possession of the “ British Seas. 5 ' which she now 
interpreted to mean the right to claim the salute to the British 
flag as a recognition of her sovereignty there; the right, to 
prohibit every act of hostility or naval manifestation of power 
by other States and the right to prevent all foreigners from 
fishing in those waters without “ having regularly demanded 
and obtained a licence from the King.” 3 The area of the 
“ British Seas ” was undefined. It expanded or contracted 
with the power of Britain to maintain her claims. 

1 (aindon, tunnies p. 223. 

2 Fulton, The sovereignty of the sen , pp. 110--111. 

8 Proclamation of James I, dated May (>, 1(509. 
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§ 62. Stuart Kings’ insistence on the right to a salute.— 
The right to a salute assumed a considerable importance in the 
sixteenth and seventeenth centuries as establishing the rank 
and precedency due to England and the consequent recognition 
by the other States of the King's right of sovereignty in the 
“ British Seas/' Numerous instances are recorded of foreign 
warships being forced to salute the 1 British flag in the North 
Sea. Even ships bearing foreign potentates were not exempt 
from submitting to this claim. Philip II of Spain, when coming 
to England in ir>51- to marry Queen Mary, was fired upon for 
omitting to observe the time-honoured salute to the English 
flag in the "‘narrow seas.*’ In 1570, Lord Nottingham, tlie 
famous Lord High Admiral, followed the Spanish Fleet which 
came to conduct the Queen of Spain from Flanders, on which 
occasion k4 His Lords)lip, accompanied with ten ships only of 
Her Majesty's Navy Koval, environed their fleet in a most 
strange and warlike sort, enforced them to stoop gallant and 
to vail their bonnets for the Queen of England/' 1 Similarly, 
the King of Denmark was compelled to strike his ting to a 
British captain off the Thames when returning from a visit to 
James I in 1600. In his voluminous correspondence with the 
Grand Masters of Malta, Charles II laid special stress on the 
condition that the proper salutes should be rendered to the 
British warships visiting Maltese ports. 2 Sir Leoline Jenkins's 
charge to the Grand .Jury in 1680 at the Admiralty Sessions in 
Southwark is noteworthy: “ Von are to inquire as to transgres¬ 
sions against the ancient laws and customs of the Admiralty, 
such as I hose relating to the flag, and in this inquiry you are 
to he very careful for thereon depends the honour of the nation 
and if this ho lost, all sovereignty and dominion will be lost 
and consequently trade, and thereupon you are to inquire 
whether commanders do their duly in requiring the respect 
due to the King's flag.” 3 The Stuart Kings clearly foresaw 
that Britain’s power must he based on a strong navy for the 
purpose of rest oring “ to its ancient style and lustre that fairest 
flower of the Imperial Crown, the English sovereignty to the 
British Seas.” 

§ 651. British Navigation Acts.—In order to further restrict 
the influence of the Dutch, whose wealth was largely based on 

1 Fuller's Worthies, vol. ii, p. £161. 

2 IJ/twfbook on Maltese Archives , p|>. 15, 104-108. 

8 Hr. Mas. Add. MSS. 121104, p. 183, and Marsdcifs Admiral ly cases, 
p. 258. 
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their maritime trade, the Navigation Art of Cromwell turned 
into statute law the English claims. Jt: furnished a pretext 
for the war in 107*2, until, two years afterwards, Holland 
acknowledged, under the Treaty of Westminster, the. obligation 
to accord the honour of t he flag to all English vessels in the 
British seas, which were deelared to extend from ( ape 
Finisterre to Cape Staten in Norway.” This Empire of the 
seas met with opposition by other Powers. France denied it 
energetically: Henri IV, alter the peace of Yon ins, and more 
particularly Louis XIV, fought against it. especially in U*K9, 
when he enacted an Ordinance in which lie declared that, when 
meeting foreign vessels of whatsoever nationality, the French 
ships must be saluted first.. The First French Republic placed 
on its vessels of war the following motto: LihcrUi des mens, 
igalitc des droits pour 1 antes les nations. 1 The British claims, 
however, continued unimpaired, and so late as ISOa the 
Admiralty Regulations provided that “ when any of His 
Majesty's ships shall meet with the. ships of any foreign Power 
within His Majesty's seas (which extend to Cape Finisterre) it 
is expected that the said foreign ships do strike their top-sail 
and take in their flag, in acknowledgment, of 11 is Majesty's 
sovereignty in those seas; and if any do resist, all flag officers 
and commanders are to use their utmost endeavours to compel 
them thereto and not suffer any dishonour to be done to His 
Majesty.” 2 it appears, however, t hat this regulation was allowed 
to lapse, the right being tacitly dropped very shortly afterwards. 3 

§ (54. Modern maritime ceremonials. At the present time, 
the right to a salute on the high seas is not treated ns a matter 
of striet law, but merely as an net of courtesy, due to the 
mutual acknowledgment by sovereign States of the rank 
and dignity appertaining to each other. It. is usually carried 
out by “dipping” the Hag. or firing a fixed number of guns. 4 
As between warships belonging to different nations, the 
order of salutes is settled on the principle of reciprocity. 
British mcn-of-war meeting a foreign warship wearing the Hag 

1 Fauchille. vol. i (part ii), p. ‘22. 

2 A similar provision appears in article 11 of the “ Regulations and 
Instructions relating to His Majesty's service at sea*' (11 Ih edition). 1772. 

8 Thus, the Admiralty Instructions of ISOS do not con lain any special 
reference to this claim. 

4 Phillininrc, Commentaries on international I are, vol. ii (3rd edition, 
1882), pp. 51-52. Oppcnhciiii, vol. i, pp. 285. MKl; (Jidcl, vol. i, p. *283: 
Fauchille, vol. i (part ii), p. 07. In France, the “DOcret sur les honneurs’* 
of February 18, 1928, contains detailed regulations on the subject. Cf. 
J. Irving, The manual of flag etiquette. (1934). 
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of a Flag officer or the broad pendant of a commodore or 
captain commanding a squadron or division, and superior in 
rank to the senior officer in command of Her Majesty's ship or 
ships, arc the first to salute the foreign Flag officer with the 
number of guns accorded to his rank. The Queen's HeguJations 
and Admiralty Instructions contain detailed regulations “ in 
which the maritime Powers generally have concurred,” of the 
ceremonial to be observed as regards salutes to Foreign 
Sovereigns or Chiefs of States and the interchange of visits and 
salutes between Her Majesty's ships and foreign ships of war. 
Article 12H8 of the Bcgulntioiis prescribes that “Her Majesty's 
ships are not, on any account, to lower their Hags to any foreign 
ship whatever, unless tin 1 foreign ships shall first, or at the same 
time, lower their Hags to them.” Merchant vessels are also 
invariably and as a matter of courtesy the first to salute a 
warship, and article l.'MM) of the Regulations lays down the 
number of return salutes to be fired by Her Majesty’s ships to 
foreign or British merchant ships or any ships not in the Royal 
Navy. 1 

British merchantmen, on the other hand, are strictly and 
not merely as a matter of courtesy required to salute a British 
warship, and a failure to observe this obligation may entail the 
punishment- of the master by the Court of Admiralty. Thus, in 
1829, the Court of Admiralty issued a warrant of arrest against 
the schooner The Native for contempt in passing His Majesty’s 
ship Sc mi r amis without striking or lowering her royal, this being 
the uppermost sail which she was then carrying. 2 

§ G5. Suppression of tolls. -The same considerations based 
on the freedom of the seas were responsible for the gradual 
abolition of the payment, of tolls imposed by some States for the 
right of passage through the high seas adjoining their territories, 
for fishing rights or for the granting of special licences to 
vessels frequenting those areas. It did indeed become apparent, 
soon after the beginning of the nineteenth century, that these 

1 Articles ]:»?() to I.TT4 prescribe I lie salutes to be given by ISritisb 
warships on anchoring at a foreign port and tin* return salutes 4a to or 
from Jlcr .Majesty's ships and forls or shore batteries," whilst, articles 
I:M(; to ta w prescribe the visits of ceremony to he observed by all naval 
officers in reference “to the interchange of visits with ollieers of friendly 
foreign men-of-war in all ports, whether British or foreign.* 1 Cf. article 1 ,‘577 
on salutes loCominonweallh Governors-dcncral and other officials. See also 
art. IttOl of the Regulations and Foreign Office List, 1058, pp. 114 and 120. 

2 Pliillimore, op. cit ., vol. ii, p. 57; I’iU-Cohbett, Leading cases on 
international tmv (5th edition by F. T. CJrey), vol. i, p. 278. See also 
section 74 of The Merchant Shipping Act, 1804. 
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claims could scarcely be reconciled with the new conception 
of the freedom of the seas. It is true that such claims were 
originally justified on various grounds and mainly for reasons 
based on the policy of self-preservation. Moreov er, the levying 
of tolls and other charges carried with it the duty on the part 
of the State making these demands to render assistance to 
passing ships and to protect them from the pirates who then 
swarmed in the Mediterranean, the English C hannel, the North 
Sea and the Baltic*. Many States often employed for this 
purpose lI k* trade associations of merchants and shipowners 
established in their territories and which, for their own pre¬ 
servation, had handed themselves together against the common 
plague of pirates. The claims of England were partly due to 
the assistance which the British Navy rendered to international 
commerce, blit in the seventeenth century, when they were 
warmly disputed by the Dutch, they were based principally on 
I he right to the fisheries in the North Sea. Thus James I forced 
foreigners to apply for lisliing licences in that sea, and the 
omission by the Dutch to do so in 1(»3G enabled Charles I to 
extract the payment of £30,000 from t hem. 

§ (Hi. British efforts for the freedom of the seas. - After 
1805, Britain was unquestionahly supreme at sea. She was 
left with an unrivalled chain of maritime stations in her hands, 
which she increased considerably during the years of European 
peace following the Napoleonic wars. The age of steam helped 
her, since she possessed almost a monopoly of steam coal. 
Other maritime nations hern me dependent upon her, and she 
opened her ports freely to them. Not only so, but she also 
used her naval strength and freely spent her wealth to suppress 
piracy and the slave trade, and to survey, chart, light and buoy 
the highways of the world. 1 Contact with the sea had indeed 
been one of the main factors in forming the character of the 
British nation and in adding to its prosperity and wealth, but 
at the same time such contact made England soon realise the 
importance which the freedom of the sea was capable of 
offering to mankind. The independence of the modern 
Republics in Central and South America was made possible 
by the contribution which the British Navy rendered towards 
the effective defeat of the old Spanish and Portuguese claims. 
It also made the Declaration of the Monroe Doctrine easier to 
uphold for the United States. Canning, to whom the first 
conception of the non-intervention of any foreign Power in the 
1 Fiennes, op. cit p. 8. 
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establishment of American independence is due, viewed the 
Monroe Doctrine with approval, as is testified in Jefferson’s 
letter to Monroe of October 2f, 1823. 1 In several ol his 
articles, Admiral Mahan has also paid tribute to the part which 
the British Navy played in maintaining the freedom of the seas. 
“ Why/’ lie asks, “ do English innate political conceptions of 
popular representative government, of the balance of law and 
liberty, prevail in North America from the Arctic Circle to 
the Gulf of Mexico, from the Atlantic to the Pacific ? ” And he 
answered that it. was because the command of the sea, at the 
decisive era, belonged to Groat Britain. 2 The liberation of the 
seas in the interest of all peoples has, in truth, been a consistent 
purpose of Great Britain since the end of the Napoleonic wars. 

British Contribution to tiie Development of the 
Freedom, of the Seas 

§ 07. Importance of British contribution. This freedom of 
the seas to-day means, in the first place, that the sea is open to 
the common and uninterrupted use of the ships of all nations. 
Piracy was cheeked by the growth and power of the British 
Navy. Not much more than a century-and-a-half ago, in 
common with other nations. Great Britain paid an annual sub¬ 
sidy to the Bey of Algiers as an insurance against attacks bv the 
pirates of 1 lie Barbary Coasts. But in 1K10, the British licet, 
followed by six Dutch cruisers which asked to be allowed to 
accompany it, utterly destroyed the nests of the Algerian pirates 
and freed the Mediterranean and the Western Atlantic from the 
scourge which had rendered navigation in those waters dangerous 
since the decline of the Woman Empire. In the China Seas, in 
the Persian Gulf and off the coasts of Arabia and Africa, the 
Iloyal Navy pursued for many years the same task of suppressing 
piracy and the slave trade. 

§ 68. Survey and charts of the ocean. There is also a second 
contribution to the freedom of the seas made by the navy of 
these islands which is seldom if ever mentioned, but. which, in 
its wa)% is of as great, importance as any benefit ever conferred 
on mankind, namely the survey and charting of the coasts and 
beds of the ocean. There is no ship upon the seas, of whatever 
nation she lie, which docs not rely from day 1o day and from hour 

1 Published in The Times of October 29, 1923. 

1 See specialty his book on The influence of sea power upon history 
(1890 edit ion). 



THE HIGH SEAS 


53 


to hour upon one or another of the English Admiralty charts 
and plans and t he volumes of sailing direct ions produced, 
during the past two centuries, “exclusively by that service 
at the eost and charge of the people of England.” 1 

The Surveying Service and Hydrographic Department of 
the Admiralty which was established in 1759 has been carrying 
on its scientific work of surveying and charting the seas, and 
especially the coast-line, for many years. It includes the 
preparing and publishing of new charts and also maintaining 
the existing stock on which so often depends the successful 
navigation of vessels, through treacherous waters, into safe 
anchorages. The main improvements between the modern 
charts and those* of past days is in the number of soundings 
and the use of the echo-sounding machine instead of the old 
lead line. As an instance of these soundings on a modern 
chart, the Tobago ( ays contain nearly 90,000 soundings. II.M. 
Survey ship (lialhngn\ during her regular observations of sea 
temperatures, magnetic variations, plankton and bird life, com¬ 
pleted in the Pacific Ocean in June 1951, the deepest ever recorded 
sounding of 5910 fathoms. More recently. ll.M.S. Endeavour 
carried out in December 1957. a season of hydrographic research, 
in addition to the investigation of sea-water temperature by 
bathythermograph in the Antarctic area. The several sections 
of the Hydrographic Department of the Admiralty now include 
technical branches dealing, in addition to the Admiralty charts, 
with such matters as the “list of lights,” fog signals and visual 
time signals, “sailing direction*," “tides and tidal streams.” 
the Admiralty li<t of wireless signals, the various “Notices to 
Mariners” and the immediate re vision and correction of all navi¬ 
gational information. 2 The radio aids to navigation developed 
during the Second World War, largely through Kritish initiative 
and research, now demand the use of special “latticed” charts. 

§ 09. Ships of the Hoyal Navy and of the merchant marine 
have similarly eo-operated in the issue of frequent weather 
forecasts for the benefit of the world's shipping. The new 
International Code in A\hich ships report weather conditions to 
the various meteorological centres 3 came into force on January 1, 

1 J Sorder, The strength of England, p. 7?5. 

* See Admiralty Catalogue of Charts, plans and sailing directions 
(Hydrographic Department). From l.SJK) onwards the .title reads 
“Catalogue of Admiralty ('hurls, l’lans and sailing direct ions." The 
“sailing directions" are sometimes referred to as “Pilots." 

* Referred to as Code FM'21 a. See also Admiralty last of Radio Signals, 
Part A, Vol. Ill or “Decode for Hsc of Shipping," M.O. 509. 
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1 U 10. Tlic‘ Codr possesses the great adA’antago 1 hat, as compared 
with previous codes, it is now universal. The valuable work of 
the Boyal Navy in this respect has recently been enhanced by 
the employment of the Boyal research ship John Hi sene which 
has been designed and built specifically for the ten Antarctic 
bases when* rapid expansion of hydrographic survey and 
meteorological work is being carried out. Each of those 
Antarctic trips involved survey ships in voyages of about 27,000 
miles. 

It is also interesting to note that Hie meridian at Greenwich 
has become the established starting-point for all geographical 
measurements. This follows largely from the universal nocop 
tsince of the English charts. The Greenwich Observatory was 
established in 1070, and has received a recognition accorded to 
no other borough in the world. It has now moved to Hurst- 
monecaux Castle, Sussex, to avoid smoke. 

§ 70. Rules of the road and code of signals. Thirdly, 
attention must he drawn to the adoption by foreign countries 
of the English rules of the road at. sea whereby collisions are 
avoided. Great Britain gave the lead to other nations by the 
enactment in 18(52 of The Merchant. Shipping Amendment. 
Act, which contained “regulations for preventing collisions 
at sea ” and which were followed by The Merchant Shipping 
Acts of 18(52 and 1 Sli1. 1 the order in Council of 1010 and the 
London Conferences of 1020 and 10 IS. Similarly, the “Com¬ 
mercial Code of Signals for the use of Nations/' published by 
Great Britain as far back as 1S.“>7 and which formed the basis 
of the work of the Washington Conferences of 1K80 and 1027, 
and of the London Conference ol 101-8, is now in universal use. 

§ 71 . Resistance to national claims over the ocean.— 
Lastly, from the time when England silently dropped her claim 
to jurisdiction over the seas surrounding her coasts and strove 
for the right of her ships to sail freely over the Seven Seas, she 
has persistently contended for the emancipation of all the 
oceans from the claim of any State to domination, and has 
taken the leading part in making the freedom of the seas in 
time of peace no mere slogan, blit a very real fact. In this 
work, Britain’s efforts have boon energetically helped by the 
L'nited States, which has equally and consistently fought for the 
freedom of I he seas. 

§ 72. General abandonment of sovereign claims. - It is 
unnecessary to trace in detail the further growth of the freedom 
1 See also below, §§ R57 and :*88 HIM). 
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of the seas, By the beginning of the nineteenth century, 
claims to sovereignly over the seas were everywhere restricted. 
The fact was that, with expanding trade, the size of the world 
was now diminishing and it became no longer possible, for any 
one State to exclude the growing navies and merchant- fleets of 
other nations from navigation over the seas. Not one of these 
“ vain and extravagant pretensions,” as Chief Justice Coekburn 
called them, survived. 1 Denmark's claims for fishing rights 
within sixty-nine miles of Greenland were ignored by the 
fishermen of other nations and tacitly abandoned. The wide 
jurisdiction asserted by the Hussian “Ukase” of September 
1821, and implied in its alleged right to prohibit all foreign 
vessels from approaching any of the eoasls and islands belonging 
to Russia within less than a hundred Italian miles under penalty 
of confiscation, 2 was strenuously opposed by both Great 
Britain and the United States and was abandoned soon after¬ 
wards. The first article of the Treaty signed at St. Petersburg 
between Great Britain and Russia on February 10/28, 1825, 
was as follows: “ It is agreed that the respective subjects of 
the High Contracting Parties shall not he troubled or molested 
in any part of the ocean, commonly called the Pacific Ocean, 
either in navigating the same, in lishing therein, or in landing 
at such parts of the coast as shall not have been already 
occupied, in order to trade with the natives.” 3 Finally, the 
claim of the United States to separate the Retiring Sea in its 
legal aspect from the Pacific. Ocean, as regards jurisdictional 
right of control over the seal fishery, failed to be supported by 
the Arbitral Tribunal set up to adjudicate on the dispute with 
Great Britain in 181)8. 

§ 73. Synopsis of the practice.- We may summarise the 
course of practice as regards the sea, down to the present lime 
as follows 4 : A little more than five centuries ago, it was 
generally contended that the sea could be appropriated, that 
it was not free to the navigation and use of all mankind. 
Large tracts of it were subjected to partial appropriation, 
while over other portions of the open sea vague and exaggerated 
claims were made. Gradually the larger claims were aban¬ 
doned, those who made them found themselves hampered in 

1 lie/*, v. Keyn, [1870] 2 Kxcli. 1>. 113. at p. 175. 

2 Slate Papers, vol. 0, p. 1-72. 

3 State Papers, vol. 12, p. 38. The treaty between the F.S. and ltussia 
of April 5/17, 1S24, contains a substantially similar article. 

4 Pearce Higgins, // regime jnridif/ne drs nor ires dc commerce, Itocueil, 
vol. 30 (1920), p. 8. 
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other directions, and the increase of sea-borne communications 
and the growth of maritime commerce proved too strong for 
the States which had endeavoured to retain great, areas of the 
ocean for their own flags. It is said by a great English 
authority that the key to the development of the law is to be 
sought in the principle that maritime occupation in order to 
be valid must be effective. 1 This appears to be the basis for 
the existence of territorial waters, and when it is coupled with 
the right of innocent passage through t hose waters, it reconciles 
the interests of particular States with the principle of the 
freedom of t he open seas in regard to which Faiichillc has neatly 
summed up the correct doctrine: “The high sea does not 
form part: of the territory of any State. No State can have 
over it a right of ownership, sovereignty or jurisdiction. None 
can lawfully claim to dictate laws for the high seas.’' - 

One word of caution and of limitation must be added to 
this statement on the freedom of the high seas, namely, 
that the doctrine applies in its fullness only in time of peace. 
In time of war, neutral rights of navigation and commerce 
have to yield to the legitimate demands of the belligerent 
States. 

§ 71. Legal position of the high sea..If the high sea is not 

subject to the ownership or to the sovereignty of any State, 
how is its legal position to be defined ? This tpiestion has been 
much discussed from the earliest times, l-lpian declares the 
sea to be open to everybody by nature, 8 whilst Cclsus refers 
to it as being, like the air, common to all men. 1 Some of the 
later Homan jurists also described the sea as “ public,” but 
this expression must not be understood as meaning that in 
Roman law the sea was Slate property, but that it was one 
of the “ tilings common to all ” and not the subject of property 
at all. 5 tirotius's work Mare liberum* written in order to 
uphold the right of the Dutch to navigation and commerce 
witli the Indies, in spite of the Portuguese claims to monopoly, 
contains an admirable exposition of the reasons why, in the 
then existing conditions, the sea ought to be free: “ all property 

1 Hall, p. iso. 

2 Yol. i (part ii), p. 11. 

3 Mari quod natura omnibus patet , lit). 13, pr. I). viii, 4. 

4 Maris communem usum omnibus huminibus ul arris, lil>. 3, I). xliii, 8. 

ft West lake, i, p. 202. 

8 Marc liberum was written in 1004 and published in 1000. It forms 
the twelfth etiapter of tiro this's work J)c Jure Pracdac , which was only 
published in 1808. 
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is grounded upon occupation which requires Unit, moveables 
shall be seized and immoveable things shall be enclosed; what¬ 
ever therefore cannot be so seized or enclosed is incapable of 
being made a subject of property. The vagrant waters of the 
oeean are thus necessarily free. The right of occupation, 
again, rests upon the fact tliaL most things become exhausted 
by promiscuous use and that appropriation consequently is the 
condition of their utility to human beings. Hut this is not 
the ease with the sea; it can be exhausted neither by navigation 
nor by fishing, that is to say, in neither of the two ways in 
which it can he used.” 

§ 75. Defence of the British claims. In Cheat Britain the 
claims of the English Kings to the sovereignty of the British 
seas were ably defended in 1018 by William Wei wood in his 
Abridgement of all sea laws. 1 2 llis treatise must have attracted 
GroLius’s attention, as it is the only one. to which he is known 
to have prepared a reply. 3 4 Sir John Boroughs, keeper of the 
Records in the London Tower, also completed in ltW8 a com¬ 
prehensive outline of all the historical facts justifying the 
English claims to the sovereignty of the sea., which he calls 
“the most precious jewel of His Majesty's Crown, next (after 
God) the principal means of wealth and safety.'' 3 The most 
valuable of the books on the subject is, however, Selden’s 
Marc clausum, an exhaustive reply, in two books, to Grotius ? s 
work which appeared in I(>18, though it. was not published until 
10135. But whilst Selden disputed the arguments of Grotius 
and maintained the right of appropriation by the English 
Kings of the waters surrounding Great Britain, he admitted the 
principle that a State could not forbid the navigation of its seas 
by other people without, being wanting in its duties to humanity. 1 
He was thus endeavouring to reconcile the British special 
claim to the sea with the general claims of the freedom of 
navigation. The same idea is found in one of Scldcms most 
celebrated followers, Sir Philip Mcdows, who in his Observations 
concerning the dominion and soi'ereignU / of the seas , published 
in 1081), fully supports the view that “the sea is the public 

1 In 1(>15, chapter 27 of 1 Yd wood's Abridgement was enlarged and 
published in Batin under the title J)e Dominio mar is. 

2 In his Dejensia , which was only discovered in manuscript- in 18»>4. 
See the valuable article by A. Jt. (*. McMillan in Admiralty and Maritime 
Lmv , Stair Society Publications, veil, i (lOtfG), p. SKM). 

8 The sovereignty of the British Seas . which was, however, only published 
in 1051. And see Fulton's The sovereignty of the sea (1011), p. 005. 

4 Mare clausum , lib. 1, c. 20. 
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property of the Crown of England,” but at the same time 
declares that “as it is a way, it is common to the peaceable 
traders of all nations. And this is so far from being a damage 
to any, that it is highly beneficial to all, for as there is no man 
so self-sufficient as not to need the continual help of another, 
so neither is there any country which does not. at some time or 
other need the growth and productions of another.” 1 

Although it was Grot ins who first placed the freedom of 
the seas on a legal and unassailable basis, the principle had 
been advocated, nearly a century before him, by the famous 
Spanish jurist tie Vitoria in 1500, who was supported by 
Yasquez do Menehaea in 15(51.“ Grot ins's ideas were, however, 
hotly contested by several other Spanish and Portuguese 
writers. The most eminent of these publicists was undoubtedly 
de Freitas, who, in his book J)c justo imperin Lusilanorum 
Asiutico , published in 1(525, energetically championed the 
Portuguese claims. 

§ 7(5. Grotius’s principle finally vindicated. In spite of 
these remarkable publications, Grotius's defence of the liberty 
of the seas was destined to triumph and to be generally recog¬ 
nised. Lord Stowell, in the ease of Le Louis* summed up 
the rule in one sentence: “ all nations have an equal right: to 
the unappropriated parts of the ocean for their navigation.” 
This decision may be compared with that given by Story, the 
great American Judge, in The Marianna Flora —“ upon the 
ocean, in time of peace, all possess an entire equality. It is 
the common highway of all, appropriated to the use of all, and 
no one can vindicate to himself a superior or exclusive pre¬ 
rogative there.” 1 

§ 77. Rules adopted by international bodies. The prin¬ 
ciples laid down much more recently bv two of the more 
important international legal bodies illustrate the progress 
made in the conception of the freedom of the seas since 
Grotius's time. The Institute of International Law, after the 
very learned discussion which took place at its Lausanne 
Conference in 1927, agreed on a Declaration which clearly 

1 Pp. G--7 of tlic 1089 edition. 

2 A. de la Pradellc, Maitres ei Doctrines dn Droit ties dens (1!KM)), pp. 
25 40. 

3 118171 2 Hods. 210, 2 Li. 

4 [1820] 1 Wheaton 1, 43. Cf. The Second Court of Commissioners on 
The Alabama claims in The Allegan can, Moore’s Arbitrations , vol. 4. pp. 4332 
and 434-1. See also The Marjorie E. Bachman , [1925] 1 list riel Court of 
Massachusetts in 4 Fed. (2nd) 405, and The Sagalimi, [1920] Circuit. C ourt 
of Appeals in 11 Feci. (2nd) 073. 
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summarises the modern legal position: “The principle of the 
freedom of the sea implies specially the following consequences: 
(i) freedom of navigation on the high seas, subject to the 
exclusive coni rol, in 1 he absence of a convention to t lie contrary, 
of the Stale whose Jlng is carried by the vessel 1 ; (ii) freedom of 
fisheries on the high seas, subject to the same control: (iii) 
freedom to lay submarine cables on the. high seas: (iv) freedom 
of aerial circulation over the high seas.” 2 3 

Article 1 of the draft entitled “Laws of Maritime Juris¬ 
diction in time of peace,” adopted bv the International Law 
Association at its Vienna Conference of 1920, also enunciates 
the fundamental principle that “for the purpose of securing 
the fullest user of the seas, all Stales and their subjects shall 
enjoy absolute liberty and equality of navigation, transport, 
communications, industry and science in and on the seas,” 
while article lit provides that “ no State or group of States 
may claim any right of sovereignty, privilege or prerogative 
over any portion of the high seas or place any obstacle to the 
free and full use of the seas.” :l 

$ 78. Geneva Sea Conference of 1958. The same principle 
has now been adopted by the I'nitcd Nations Conference on 
the Law of the Sea. Article ‘2 of the Convention on “The High 
Seas” states that “the high seas being open to all nations, no 
State may validly purport to subject any part of them to its 
sovereignty. Freedom of the- high seas is exercised under the 
conditions laid down by these articles and by the other rules of 
international law. It comprises, inter (tliu , both for coastal and 
lion-constsil Stales: (1) Freedom of navigation: (2) Freedom ol 
fishing; (ii) Freedom to lay submarine, cables and pipelines; 
(1) Freedom to lly over the high seas. These freedoms, and 
others which are recognised by the general principles of inter¬ 
national law, shall he exercised by all States with reasonable 
regard to the interests of other States in their exercise ol the 
freedom of the high seas.” 

§ 79. Legal conceptions on the freedom of the seas. —Hut 
whilst no serious dispute exists at present on the freedom ot 
the seas, international jurists are not agreed as to the legal 
basis on which the doctrine is founded. The views expressed 
on this point may be grouped into two main divisions: (fl) It 

1 Hut si vessel wliicli is not suiting under tlie* maritime Hug ol any State 
enjoys no sueh freedom, The .!.*//</, lliMSj SI, I2.L.H. 277. 

8 Annuaire, vol. 33 (part iii) (1027), p. 330. 

3 34th Report, pp. 101 <7 .«*</. 
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lias been said that the high sea is a thing which belongs to 
nobody (res nnllius): (h) other writers declare that it is a thing 
belonging to everybody (res communis). In favour of the 
first, view, it is urged that sovereignty is absent on t lie high seas; 
in favour of the second view, it is contended that the sea is 
common because it is a necessary instrument to international 
navigation and trade. Fauehille has adversely criticised the 
employment of both these Latin terms, drawn from the Homan 
law. lie points out that if it be admitted that t her sea is a res 
nullius , this in Homan law signified that the thing, though 
unowned, was capable of ownership, which is not the case 
with the high seas. 1 The whole history of the past, three 
hundred years is against such a. conclusion. If the sea be 
regarded as a res communis , this means that ali the States are 
owners in common, that the sea is the property of the collec¬ 
tivity of States. Hut community of ownership means the 
possibility of partition and so of separate ownership. In the 
opinion of Fauehille. therefore, the right view is that the usage 
of the sea remains eternally open to all the nations. On the 
other hand, the late Greek jurist, Nicolas Politis, considered 
that the doctrine of the high seas being a res communis and 
belonging to all the Slates is more in. accord with “the 
positive conception of the solidarity on which are grounded 
all modern international relations.” 2 

In our view the legal position of the high sea is based on 
the conception that it is common and open to all nations. 3 

§ 80. Right of regulation by the community of nations.— 
It. results from the above considerations that the high sea 
cannot be under the sovereignty of any State and that no State 
has a right to exercise jurisdiction over it. The sea must 
remain common to all nations in order to fulfil its main mission 
of an international highway. It does not follow, however, that 
because no jurisdiction is enjoyed by any State on the high 
seas, that the community of nations is not entitled to provide, 
by international agreement, binding rules on the proper use of 
the sea to the greatest possible advantage of all Slates and also 
for the purpose of establishing a legal order in and over it. If 
this were not so, a state of anarchy and lawlessness would 
prevail on the open seas, not only rendering its use incapable 

1 Vol. i (part ii), pp. 1*1—15. 

8 Annuairc, vol. J52 (The Hague) (1025), p. 520. Cf. von Lis/.t, p. 292. 

* Colornbos, Territorial renters , Grotius Transactions, vol. 9 (1924), 
p. 91, and Lc tunnel sous la Mnnche. el le. droit international (1917), p. 01. 
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of proper exploitation, but endangering the lives and property 
of persons sailing in it. A right, to regulate the open sens must 
therefore be recognised to the international community of 
nations, and many Conventions, whose number is gradually 
increasing, have been concluded on the question of the safety 
of life and traffic at. sea, salvage, international signals, fisheries, 
the laying of submarine cables, wireless communications, and 
the suppression of piracy and of the slav e trade. 1 

§81. Legal position of the bed of the high seas. The 
question of the exploitation of the bed of the high seas and of 
the wealth it provides in the form of pearl, sponges, oysters, 
coral, amber, chunks and minerals lias received increased 
attention in modern times, more particularly in view of the 
great developments in engineering and scientific research. The 
question has also been carefully examined by the League 
Codification Committee, which drafted a valuable Report., 
embodying its conclusions, in 1626. 2 and by the International 
Law Commission of flic Vnitcd Nations at Geneva in 1051-5G. a 

A clear distinction must be drawn between the bed of the 
sea and its subsoil. 

As regards the former, the bettor opinion appears to be 
that, it is incapable of occupation by any State and that, its 
legal status is the same as that of the waters of the open sea 
above it. The same reasons for maintaining it unappropriated 
in the interests of the freedom of navigation apply, with equal 
force, to the bed of the sea. Exceptionally, on grounds based 
on historical and prescriptive considerations, it has been 
generally admitted that, a limited portion of the lied of the open 
sea is capable of occupation by individual States for well- 
defined purposes, and entitled to recognition by other States. 1 
This is notably the ease of the pearl fisheries off the coasts of 
Ceylon and the Persian Gulf which belong to Great Rritain by 
immemorial usage and effective occupation. 6 

§ 82. Necessity of international agreement. .Apart from 

these exceptional eases, the use of the bed of the sea can only 
be regulated by the community of nations through express 

1 Sec infra , §§ 950 et seq. 

8 A.J.J.L.. vol. 20 (1020), Special Supplement, pp. 201-211. And see 
Oppenheini, vol. i, p. 455: Jessup, Hecueil, vol. 20 (1020), pp. 40.1-511. 

* IT.N. Publications A/CN, 4'7G, August. 17, 1059. Sec infra , § HO. 

4 Hurst, Whose is the bed of the sea? H.Y.T.L.. 1029-24. p. 49. Cf. 
Couforti, J1 regime gin ri flint dei nutri (1057), pp. 284 287, and Papandrcou, 
La situation juridique ties peehcries salentaires en haute mer (1058), pp. 100- 
100 . 

5 See infra , §§ 104 and 428, and Hack worth, vol. ii, pp. 074-080. 
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international agreements. This is recognised in the Declaration 
signed by (beat Britain and France on September 20, 1028, 
under which, without asserting any right of sovereignty, they 
agreed to provide for the regulation of oyster fisheries in the 
open sea adjacent to their territorial waters. 1 lly a treaty with 
Venezuela of February 2(5, 1012, Great Britain made provision 
for the division between the two countries of both the sea-bed 
and the subsoil of the Gulf of Faria outside territorial waters; 
and by an Order in Council of August (i, 1942, the submarine 
areas renounced by Venezuela were annexed to Her Majesty’s 
Dominions and attached for administrative purpose's to Trinidad 
and Tobago. This Order expressly safeguards the “ rights of 
passage or navigation v and discards any claim to territory 
above the surface of the sea or any part of the high seas. 2 
Similar considerations apply to any installations or constructive 
works carried out on the high seas and which require the consent 
of all the interested States. In its llcporl, dated February 28, 
1980, the Civil llcsenrch Committee entrusted with tin* task of 
investigating the economic aspects of the proposed means of 
communication between England and the Continent across the 
English Channel, stated that a bridge erected in pursuance of 
the scheme would constitute a serious obstacle to navigation 
and that consequently it would l>e difficult to believe that an 
international agreement, which was indispensable, could be 
arrived at. The same conclusion was reached with regard to the 
proposal made by a Swiss engineer that a double pier should be 
built across the Channel from the English and French coasts. 3 

§ 88. Legal position of the subsoil of the high seas. -On 
the other hand, the subsoil under the bed of the sea may be 
considered capable of occupation as the same reasons, based 
on the principle that no obstacles should be made to the 
freedom of communication and trade cm the high seas, do 
not apply. 4 It would therefore be unreasonable to withhold 

1 Treaty Series (1028), No. 81 [find. 1098]. As regards the Channel 
ovster fisheries generally, set* Smith, vol. ii, pp. 114 101. 

2 L.N.T.S., vol. 20.L p. 122; S.K. & O. (1042), vol. 1, p. 910. 

8 Chapter iii of the* Report. See also the Resolution adopted in 
September 1080, at its Rudapcst meeting, hv the International Juridical 
Aviation Committee to the effect that with regard to aerodromes or 
similar installations for aerial navigation, “the right is only recognised to 
States, and to States only, to build such works on the high seas.” 

4 Colombos, he tunnel sous la Manchc el Ic droit international , pp. 80 
el seq. Cf. Oppcnheim, Der Tunnel unter dem Aermdknnal und das 
Viilkcrrccht , Zeit sell rift fur Volkerreelit, vol. 2 (1008), pp. 1 el seq. ; Robin, 
he tunnel sous la Manche el le droit des grn.v, U.Ci.D.I., vol. 15, p. 50; and 
Mateesco, Vers un nouveau droit international de la mrr (1950), pp. 08-88. 
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recognition of tlie right of a littoral State to drive mines or 
build tunnels in the subsoil, even when they extend consider¬ 
ably beyond the three-mile limit of territorial waters, provided 
that they do not affect or endanger the surface of the sea. 
This is, for instance, the ease of the mines in Cornwall with 
respect to which The Cornwall Submarine Mines Act, 1858, 
declares 1 that “ all mines and minerals lying below low-water 
mark under the open sea adjacent to, but not being part of the 
county of Cornwall, are vested in Iler Majesty the Queen in 
right of her Crown as part of the soil and territorial possessions 
ol the Crown.' The Coal Act, 19258, set up a Coal Commission 
in which all the Crown's proprietary rights in uuworked coal 
were vested. 2 These rights were subsequently transferred to 
1 he National Coal Hoard under the Coal Indus!ry Nationalisation 
Act, MHO. 3 As regards petroleum, the Petroleum (Production) 
Act, 1031- 4 enacts that the Crown shall have the exclusive 
right of searching and boring for and getting petroleum existing 
in its natural condition in strata. Licences to cover submarine 
areas off the coast were granted, under the Act, to the Hoard of 
Trade in the following year. 5 

Where two parts of the same State are separated by the 
high sea, a tunnel between the two parts would belong exclu¬ 
sively to the territorial State since no rights of anv other State 
are interfered with. Hut in the ease of a tunnel between two 
different States, the territorial property and jurisdiction of 
that part of the tunnel which runs under the bed of the high 
sea would have to be regulated by agreement between the two 
States ehiellv concerned. 

§ 84. The continental shelf.—Technical developments in 
oil drilling under the sea have recently brought to the fore the 
question of the legal status of both the sea-bed and the sub¬ 
soil. Submarine oil-bearing strata are to be found in the so- 
called continental shelf, which is the umler-sea extension of the 
continental territory, normally up to a depth of one hundred 
fathoms, at which point the sca-bcd begins to fall steeply off 
towards the oceanic basin. Modern scientific methods enable 

1 21 & 22 Viet. c*. 109. s. 2. See also The Norfolk Estuary Act, 1840 
(9 & 10 Viet. c. 888 (local)), and The Lincoln Estuary Act. 1851 (14 & 15 
Viet. c. 1210 (local)). (J\ Orders in Council for the llahanias and for 
Jamaica, 1948 (S.IL & O., Part 1, pp. 250 and 1004). 

a 1 and 2 Geo. 0. e. 52. 

3 9 and 10 Geo. 0. c. 59. 

4 24 and 25 Geo. 5, c. 250. 

0 Petroleum (Production) Holes, 19255 (S.H. and ()., 19210, No. 420). 
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oil drilling to be carried out not only by pushing forward from 
the coast under the subsoil, but also by the erection of oil 
derricks on the sea-bed of the open sea well outside the terri¬ 
torial limit. Whereas the former method does not affect 
freedom of navigation on the surface of the sea, the erection of 
derricks on the open sea must lead to some obstruction of free 
navigation. Moreover, considerations of security of the State 
engaged in this form of oil exploitation may be expected to 
lead in time to more extended obstruction of free navigation 
than that which is presented by the physical presence at sea 
of oil-drilling installations. 

§ 85. Case of the Bahamas.—By the Petroleum Act of 
1045, the Bahamas Legislature enacted that leases and licences 
obtained by foreign companies seeking to attempt oil exploita¬ 
tion of the Bahamas coast were obliged to acquire Bahamas 
nationality and submit to its jurisdiction. 1 This is in accordance 
with the principle that a territorial State is entitled to regulate 
the activities of its nationals.- The Act was followed by the 
Order in Council of November ‘JO, 1018, which extended the 
boundaries of the Colony of Bahamas so as to include the area 
of the continental shell* lying beneath the sea contiguous to 
the coasts of the Colony and its dependencies. Article 2 of the 
Order, however, expressly provides that ** nothing in this Order 
shall be deemed to affect the character as high seas of any 
waters above the continental shelf and outside the limits of 
territorial waters/' ;j 

§ SG. U.S. Proclamation of 1945.- By a Proclamation 
dated September 28, 1!M5, the President of the United States 
declared that. “ the Government of the United Slates regards 
the natural resources of the subsoil and sea-bed of the continental 
shelf beneath the high sens but contiguous to the coasts of the 
United States as appertaining to the United States subject to 
its jurisdiction and control/’ The Proclamation docs not state 
the width of sea over which the* continental slwlf area up to the 
hundred-fathom line extends, but this has been estimated at 
some points as extending up to two hundred anel fifty miles. 
The Proclamation goes on to declare that, where the ceml mental 
shelf is shared with an adjacent State, the boundary is to be 

1 Yullat in U.Y.I.L., vol. 23 (11)40), p. 334. 

2 United States Supreme Court, in Nkiriotes v. Stale of Florulu (1941), 
313 l.S. 01). i f. infra , § 104. 

3 S.I., 1948, No. 2574. A similar Order in Council was passed simul¬ 
taneously for Jamaica. See also the Order elated December 21, 1950, for 
the Falkland Islands. 
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determined by the United States and tin: Slate concerned “in 
accordance with equitable principles,” and concludes that 
“the character as high seas of the waters above the continental 
shell’ and the right to their free and unimpeded navigation 
are in no way thus affected.” 1 The legal basis of the F.S. claim 
appears to be based on a valid occupation of the shelf by the 
coastal State. 

§87. United States Federal Statutes.--Action by the 
United States took the form of two Federal statutes which are 
closely interrelated: 1 he Submerged Lands Act of .May 1058, 2 

and the Outer Continental Shelf Lands Act of August 7. 1958.' 1 4 
By these Acts Congress undertook to dispose of a long-standing 
controversy, which had been directed chiclly h> the legal issue 
regarding the respective* rights of the Federal Government and 
the States in the submarine areas off their shores. 1 Both Acts 
contain valuable delinitions on natural resources and the extent 
of the boundaries of a const, to the outer edge of the continental 
shelf. The first Act recognised the property rights of each 
riparian State in the natural resources within the waters and 
submerged lands off its shores out to its offshore boundary, 
subject, to the overriding constitutional powers of the Federal 
Government in the fields of commerce, navigation, defence and 
international affairs. The following definitions of “natural 
resources” and “boundaries” appear in the Acts: The term 
“natural resources” includes, without limiting the generality 
thereof, oil, gas, and all other minerals, and li.sli, shrimp, oysters, 
dams, crabs, lobsters, sponges, kelp, and other marine animal 
and plant life blit does not include water power, or the use of 
water for the production of power. The term ’’"boundaries” 
includes the seaward boundaries of a Slate or its boundaries in 
tlic Gulf of Mexico or any of the Great Lakes as Ihey existed 
at the time such State became a member of the Fnion, or as 
heretofore approved by the Congress, or as extended or con¬ 
firmed pursuant to section t hereof 5 6 but in no event shall the 

1 A.J.I.L., vol. 40 (1!)MS), Supplement, pp. 45 Id. The problem is 
discussed by Sir (Veil Hurst in (Jrolius Transactions, vol. 01 (1949), 
pp, 158-189. See also Mateeseo, op. eit .. pp. PI-MI. These Pmelamalions 
are printed in A..J.I.L., vol. 411, Suppl. 185 <7 seq. ( J\ Fcmvick, International 
Laxv 9 8rd edition (1048), p. 428. 

* Public Law III, K8rd Cong., 1st Sess.; 87 F.S. Statutes 29. 

a Public Law 212, 88rd Cong., 1st Sess., 07 IT.S. Statutes 182. 

4 Fnited States Supreme Court in United States v. California , [194«| 

882 IT.S. lit; U.S. v. Louisiana, L18501 889 I’.S. 889; and U.S. v. 'hxas, 
11950] 889 U.S. 707. Cf. Alabamax. Texas, [19511 847 U.S. 272. 

6 S. 4 adopts the same limits of the seaward boundary oi a State. 
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term “boundaries” or the term “lands beneath navigable 
waters 1 ’ be interpreted as extending from the coast line more 
than three geographical miles into the Atlantic Ocean or the 
Pacific Ocean, or more than three marine leagues into the Gulf 
of Mexico. 

The Outer Continental Shelf Lands' Act was designed to 
complete the earlier statute by dealing with those submarine 
areas lying between the seaward boundaries of the coastal 
States and the outer edge of the continental shelf. It con¬ 
tained an allirmation of l ? nitcd Stall's policy and was framed 
in the following terms, which were elaborated from the 
Presidential Proclamation of It)to: “(*/) It is hereby declared to 
be the policy of the United Slates that the subsoil and sea-bed 
of the outer continental shelf appertain to the United Stale's 
and are subject to its jurisdiction, control, and power of dis¬ 
position as provided in this Act. (//) This Act shall lx* construed 
in such manner that the character as high seas of the waters 
above the outer continental shelf and the right to navigation and 
iishiug therein shall not bo affected.*' The term “outer con¬ 
tinental shelf’' was defined to mean all submerged lands lying 
seaward and outside of the area of lands beneath navigable 
waters as provided in the Submerged Lands Act and of which the 
subsoil and sou-bed appertained to the United Slates and were 
subject to its jurisdiction and control. 

Provision was then made for the application to I he subsoil 
and sea-bed of the outer shelf and to artificial structures eroded 
thereon for the exploitation of resources, of Federal la ws and the 
appropriate civil and criminal laws of the adjacent coastal 
Slate. All property interests, however, in the resources of the 
outer shelf were vested in the Federal Government, and the 
Act established procedures for the granting of leases and transfer 
of rights to the States bordering on the Gulf of Mexico with 
respect thereto. It is noteworthy that this Act contains no 
definition of “natural resources” and reference must therefore 
be made to the Submerged Lands Act for its interpretation. 

Proclamations on the coni menial shelf have since been made 
by Mexico, Argentine, Chile, Peru, Costa Hiea and Nicaragua. 1 
In contrast with the United States, Argentine, Chile and Peru ex¬ 
pressly proclaim national sovereignty over the continental shelf. 

1 For tilt; texts of these Proclamations see: Mexico (October 31, 1945), 
Sne York Times, October 31,1015; Argentine (October .11,1910), A.J.I.L., 
vol. 41 (1947), Supplement, p. II; Chile (.Tunc 23, 1017), I.L.Q., vol. 2 
(1948), pp. 135-137; Peru (August 1, 1947), ibid., pp. 137 138; Nicaragua, 
Sew York Times, May 2, 1947. Sec also infra, § 109. 
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§88. Persian Gulf States. -In 1949 Saudi Arabia and 
nine Sheikhs in tlic Persian Gulf issued Proclamations declaring 
the sea-bed and subsoil beneath llie high seas on the Persian 
Gulf adjacent to their territorial waters to appertain to their 
States and to bo subject to their jurisdiction and control. 1 

Lord Asquith, in his award in the Abu Dhabi Arbitration 
(Persian Gulf), 2 came to the conclusion that the J989 grant, by 
the Huler of Abu Dhabi to Petroleum Development (Trueial 
Coast) Ltd., a British company, included the sea-bed and subsoil 
beneath territorial waters, but did not extend to any submarine 
areas beneath the high seas and was not warranted by tho 
terms of the agreement. The concession in this ease covered 
the whole territory subject to the rule of the Huler, its depend¬ 
encies and all its islands and territorial waters. 

This award confirmed that given by Lord ItadclilTc in the 
Sheikh of Qatar and Petroleum Development (Qatar) Lid . in 1950. 3 

While these claims, so far as they relate to the subsoil and 
the exploitation of mineral resources by drilling extended from 
the coast by under-water operation, may be regarded as being in 
accordance with the accepted principles of international law, the 
claims to the sea-bed must give rise to serious doubts. In spite 
of the declaration that the character as high seas of the waters 
above the continental shelf remains unaffected, it is hard to 
see how the erection upon t he open sea of oil-drilling installations 
could fail in time appreciably to affect freedom of navigation. 
It may therefore he doubted whether the right to unilateral 
occupation of the bed of the sea overextended areas can be re¬ 
garded as established in international law, in any ease where such 
occupation entails the setting up upon the high seas of instal¬ 
lations inconsistent, with the common right of free navigation. 1 

§ 81). Geneva Sea Conference, 1958. 'The question of the 
continental shelf was thoroughly examined by the Internalioual 
Law Commission at live sessions on the draft reports prepared 
by the distinguished Dutch jurist, Mr. J. P. A. Francois. At the 
last of these sessions held at Geneva in July 195(>, : * I he Commis- 

1 A.J.I.L.. vol. 4.4 (1949). Suppl. p. 1 .VI, and Young, Saudi-Arabian 
offshore legislation, ibid., p. 5ao. 

2 I.C.L.Q., vol. 1 (1052), p. 247. 3 ibid., p. 2<il. 

4 I (orchard in A.J.I.L., vol. 40 (194<»). pp. 50 70: Hinghain. ibid., 
pp. 170178; Oppcnhcim, vol. i, pp. 001-(KS5; Yallat in ItY.I.l.. (1040), 
pp. aaa :ws. See below, § 101, for a discussion of the extensive claim to 
fishing rights in the waters of the continental shelf made by t he l nited State's. 

6 Cf. the excellent Collection in two volumes prepared by the Legal 
Secretariat of the U.N. in 1951 and 1952 entitled Law* and Regulations on 
the High Seas . 
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sion completed its lteporl For submission to the United Nations 
Conference on the “Law of the Sen," which was convened in 
February 1058. As approved by the Conference, the term 
“continental shelf” is used as applying lo “the sea-bed, and 
subsoil of the submarine areas adjacent to the coast, but: outside 
the area of the territorial sea, to a depth of 200 metres” or 
approximately 100 fathoms (article I). The practical reason for 
adhering to this limit is obvious, as it is usually marked on 
nautical charts. There is a further advantage in adopting this 
limit, since it is at this depth that the continental shelf, in the 
geological sense, generally conies lo an end and begins to fall 
steeply to a much greater depth. The Conference accepted, 
however, an alternative extended limit beyond 200 metres — 
where “the depth of the suprajacent waters admits of the 
exploitation of the natural resources of the said areas/" Both 
the precise extent of this limit and the kind of exploitation of 
these resource's are left, vague and undefined in this article which 
is then-fore wholly unsatisfactory. 

For the purpose of defining further the term “continental 
shelf” as used in the Convention, the article makes it applicable 
“to the bed of the sea and t he subsoil of similar submarine 
areas adjacent to the coasts of islands.” 

§ 90. Legal nature of the continental shelf. Article' 2 con¬ 
fers “sovereign rights" to the coastal Slate over the continental 
shelf, but only “for the purpose of exploring it and exploiting 
its natural resources” and they “do not. affect- the legal status 
of the superjacent waters as high seas” or that “of the airspace* 
above those waters” (article 8). 

Article 2 of the Convention rends in full as follows: (1) The 
coastal State exercises over the continental shelf sovereign 
rights for the purpose of* its exploration and the exploitation of 
its natural resources. (2) The rights of the coastal State arc 
exclusive iu the sense that if that State docs not explore the 
continental shelf or exploit its natural resources, no one may 
undertake these activities or claim any rights over the con¬ 
tinental shell* without the express consent of the coastal State. 
(3) The rights of the coastal State over the continental shelf arc 
independent, of an effective or notional occupation as well as 
of any express proclamation. (I) The natural resources 
referred to in these articles consist of the mineral and other 
non-living resources of the sea-bed and subsoil together with 
living organisms belonging to sedentary species, that is to 
say, organisms which, at the harvestable stage, cither are 
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immobile on or under the se;i-bed or are unable to move except 
in constant physical coni act with the sea-bed or the* subsoih 
Article I provides that "subject to its right to lake reasonable 
measures lor the* exploration of the continental shell' and the 
exploit at ion of its natural resources, the coastal State* may not 
impede the laying or maintenance ol‘ submarine cables or pipe 
lines on the continental shelf/’ 

This is a reasonable reservation in favour of non-nationals. 
Art icle a provides t hat (1)1 he explored ion of l he cunt incut id 
shelf and the exploitation of ils natural resources must not 
result in any unjustifiable interference with navigation, fishing 
or the* conservation of the living resources of the sea nor result 
in any interference with fundamental oceanographic or other 
scientific research carried out with the intention of open 
publication: (*J) subject to the provisions of paras. 1 and (» 
of this article, the coastal State is entitled to construct and 
maintain or operate installations and othe r devices in the said 
areas necessary for their protection: (3) the safely /ones 
referred to in paragraph of the present article may extend to 
a distance of 500 met res around t he installed ions or ol her dev ices 
which have been erected, measured from each point, of their 
outer edge. Ships of all nationalities must respect these safely 
/ones; (I) such installat ions and dev ices, though under the juris¬ 
diction of t la* coastal Stale, do not possess t he slat ns of islands. 
They have no territorial sea of their own and their presence does 
not affect the delimitation of the te rritorial sea of the coastal 
Stale; (5) due notice must be given of t he construction of t hese 
installations and permanent means lor giving due warm no* of I heir 
presence must Ik* maintained. All installations which are 
abandoned or disused must be entirely removed; (0) neither the 
installations or devices nor the safety /ones around them may he 
established where interference is likely to be caused to reg¬ 
ular maritime routes essential to international navigation: 
(7) the coastal Slate is obliged to undertake in the safely /ones, 
all appropriate measure's for the protection of t he living resources 
of the sea from harmful agents; (S) flic e*onsent of the coastal 
Stale must be obtained in respeed ol any re‘search relating to the 
continental shelf and unde rtaken the re*. The coastal State may 
not normally withhold such consent in the ease oi a demand by 
a qualified institution relating to the* physical e>r biological char¬ 
acteristics of the shelf provided that the coastal Stale* shall have 
the right to participate or be represented, if it so wishes, in the 
said researches and that, in any event, its results are published. 

3 
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§91. Delimitation of the continental shelf.— Article 6 
applies to the delimitation of n continental shelf which is 
contiguous to the territories of two or more States whose 
coasts arc opposite to each other and declares that the 
houndary of the continental shelf appertaining to such States 
is, in the absence of agreement between those States or unless 
another boundary line is justified by special circumstances, the 
median line every point of which is equidistant from the nearest 
points of the base-lines from which the breadth of the territorial 
sea of each country is measured, in the ease of the same 
continental shelf being contiguous to the territories of tw r o 
adjacent States, the boundary is, under the same exceptions, 
“determined by application of the principle of equidistance 
from the nearest points of the base-lines from which the* breadth 
of the tcrrite>rial sea of each State* is measured." 

§ 92. Technical advice of naval experts.- -In the* conclusions 
reached by both the International Law Commission and the 
Geneva Sea Conference due credit must be given te> the technical 
information 1 2 they received at the various stages of their dis- 
eussions from their naval advisers and which persuaded them t.o 
apply the principle of equidistance to the boundaries of the 
continental shelf. The rule, however, admits of some elasticity 
in the ease of islands or navigable channels as well as in the ease 
of an exceptional configuration of a coast. 

§ 98. This point must have been present to the minds of 
the delegates to the Conference when they added a provision 
to article 9 that in delimiting the boundaries of the continental 
shelf, any lines which art* drawn in accordance with the above 
principles “should be delincd with reference to charts and 
geographical features as they exist at a particular date, and 
reference should be made to lixed permanent identifiable points 
on the land." 

Article 7 of the* Comention Dually declares that the above 
provisions do not affect the right of the coastal Stale to exploit 
the subsoil by means of tunnelling, whatever may be the height 
of the waiters above the subsoil. 1 

1 A/CN, 4/01/Add. 1. And sec below, § 182. 

2 Amongst the extensive literature on the subject of the shelf, see in 

particular Sir Cecil Hurst, Continental Shelf, Grot ins Transactions, vol. 84 
(1040), pp. 158 100; Waldock, The legal basis of Claims to the. Continental 
Shelf , ibid., vol. 80 (1051), pp. 115-148; Young, The Legal Status of Sub - 
marine Areas beneath the High Seas , vol. 45 (1051), pp. 225 280; 

Hriggs, Jurisdiction over the Seabed and Subsoil beyond territorial waters , 
ibid., pp. 888-842; Luulerpaclit, Sovereignty over Submarine Areas , 
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§ 94. The Channel Tunnel scheme. —The question of the 
Channel Tunnel for linking England and France has been for a 
long Lime the subject of important discussions bit ween the two 
countries. The negotiations, which started as far back as 1802, 1 
never reached a linal solution, although the benefits deriving 
from the construction of the tunnel would not be limited to the 
two States primarily affected, but would also offer manifold 
advantages to the general inter-European communications and 
trade. Lord Derby had, in fact, officially expressed his opinion 
in 187-1* that there* “appeared no room for any doubt of the 
utility of the work in question, if successfully carried out.” 2 
Many engineering schemes had in the meantime been prepared, 
but the most scientific and complete one was that worked out by 
Thome de Gamoiul which, after being submitted to Queen 
Victoria and Napoleon III, was approved in England by such 
eminent engineers and scientists as Sir James Hrunlccs, William 
Lowe and Sir John llawkshaw. Diplomatic negotiations were 
initiated soon afterwards between the two countries, and both 
British and French railway companies started preliminary 
engineering works in 1875. In the same year a Joint: Com¬ 
mission was appointed by the two Governments. Its Report 


R.V.I.L., vol. 27 (1050), pp. 370—1*88; Bingham, Juridical Status of the 
Continental Shelf , Inter-American lJar Association at Montevideo, Nov.- 
Dee. 1951; Fcith, Hights to the Seabed and its Subsoil in the 48rd Conference 
of tlie I.L.A. (Brussels) (11148), pp. 201- 204. Cf. 44th (Copenhagen) 
(1050), pp. 87 188; 45th (Lucerne) (1052). pp. 1 43 178; and 40th 
(Edinburgh) (1054), pp. 411 442. Schwar/cnhrrgcr. The frontiers of 
International Laze, Year Book of World Affairs, vol. 0 (1052), p. 24G; 
Green, The Continental Shelf , Current Legal Problems, 1051, pp. 54 80; 
B. Cheng, The International Line Commission , ibid., vol. 4 (1052), pp. 
251- 2711; Perron, IS evolution du regime juridh/ue de la haute mer , Geneva, 
1051; Gidel, Le Plateau continental , Congress of the International Bar Associa¬ 
tion, Madrid, 1052; Azcarruga y de Bustainrntc, Los dereehos sobre la 
plataforma suhwarina in ltevista Kspanola de dcreeho internaeional, vol. 2 
(1040), pp. 47- 90, and La plataforma submarina if el derecho internaeional , 
1052, 235-300; Matccseo, op eit„ pp. 91-141; Mouton, The continental shelf 
(1052); and in Beeueil. vol. 85 (1054), pp. .‘157-405. Gutzwiller, YVieder 
cinmul Staatsangehorigkeit and Kmtengneasser, Die Friedcnswarlc, 1051, 
pp. 248- 252; lvraske. A' iistennicer, Meeresboden mid Freiheit der Meere , 
Arehivdes Vi>lkesrec*hts, vol. 51 (1052), pp. 250 274, Aiuiinos, The Continental 
Shelf (1058), pp. 45- 77, Andrassy, Kpikoutincntalni Pojas (1051); von 
Bohinerl, Meercsfrviheit and Sehelfprnklamationen in Jnhrhueh fiir 
Internationales Reeht, vol. li (1055), p. 70; (cecal o, 1/evolution juridique 
de la doctrine du plateau continental (1055), pp. 57 00; Seelle, Plateau 
continental el droit international (1055), and Shigeru Oda, The Continental 
Shelf in Japanese Annual of International Law, vol. 1 (1057), pp. 15- 87. 

J Colombos, Le tunnel sous la Manche et le droit international (historical 
introduction), pp. 3-45. 

2 To Lord Lyons, December 24, 1874. Stale Papers, vol. GO, p. 4G2. 




72 


INTERNATIONAL LAW OF TIIE SEA 


and Memorandum, issued in t lie following year, was intended 
to form the basis of ari Anglo-French Treaty. 1 It fixed the 
boundary bet ween the two eon 11 tries at the middle line of low- 
water mark over the tunnel. This boundary was, however, 
to apply solely to the tunnel and to the submarine railway, and 
was to have no effect with regard to any quest ions of nationality, 
navigation or fisheries or any ol her rights in t he waters surround¬ 
ing the tunnel. All these questions would have been regulated 
by municipal legislation within the respective territorial 
jurisdiction of Great Britain and France. When the question 
of the construction of the tunnel was again raised after the 
First Great War. the lleporl of t he Civil Hcscurch Committee 
was definitely of the view that the subsoil could be effectively 
occupied by the two countries, and that the rights of sove¬ 
reignty and jurisdiction of Great Britain and France in the 
tunnel could be settled without difficulty by a treaty between 
them. 2 

The tunnel, however, has been opposed since 187(> by a 
strong current of opinion in Great Britain mainly based on 
political considerations, the risk of an invasion from the 
Continent and the loss of the insular position of the United 
Kingdom. But. recent events, especially the great development 
of aviation, have substantially altered the old conceptions 
on the insularity of Great. Britain and should also have dimin¬ 
ished the apprehension of any invasion. Moreover, the new 
methods of warfare have made the narrow sea-ehannel between 
England and France particularly vulnerable to intensive attack 
on shipping both by aircraft and submarines, so that an under¬ 
sea communication would offer an alternative and, at the 
same time, a more protected means of transport. As a result 
of these new developments, the main objection to the con¬ 
struction of the tunnel on t hr ground of defence lias been virtually 
withdrawn by the Government in 11)55 after a thorough investi¬ 
gation of modern conceptions of the strategical security of the 
country. In addition to the advantage of a alternative route 
to the Continent, the proposal of a Channel Tunnel would offer 

1 Blue Hook Correspondence respecting the proposed Channel Tunnel , 
Commercial, No. (i (1875) and C. 0358 (188*2). See also Hint* Hook, Report 
of the Joint Select; Committee of the Mouse of Lords and Mouse of Commons 
on the Channel Tunnel ( 1883). The Draft Treaty is reprinted in Colomhos, 
op, cit. ., p. 143. 

2 Keport of February 28,1030, and Pari. Papers (1030) [ Cmd. 3501 ]. and 
State Papers, vol. 131, pp. 1 <». See also Fell, The position of The Channel 
Tunnel; Gain, La question du tunnel sous la Manche (1033). 
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considerable benefits from the commercial and international 
point of view. If, as now seems probable, a free Irade area is 
established in Western Europe, British manufacturers must be 
placed in a position to eompete on equal terms with the 
Continental manulaelurcrs as the present cost of earn ing goods 
by sea across the channel doubles the cost of transport. More¬ 
over, the larger volume of trade between Rritain and the 
Continent which that policy is expected to bring about 
strengthens the argument for a land link. The scheme has now 
been accordingly promoted to the status of a practical proposi¬ 
tion in which important financial bodies such as the old Rritish 
Channel Tunnel Company, the Rritish .Railways and quite 
recently, tin* Suez Canal Company, amongst other groups, are 
showing an active interest. Preliminary geological and 
geophysical surveys are at present being undertaken by Rritish, 
American and French economic organisations, the first stages of 
which will comprise the clearance of shaft and galleries originally 
const meted at Sangate, near Calais., and an off-shore geophysical 
test on both sides of the channel. 



CHAPTER III 


TE1MUTOHIAL WATKINS 

§ !);>. Legal status of territorial waters. —Notwithstanding 
the principle of the freedom of the seas, there are certain 
portions of the sea along a State's coasts which are universally 
considered as a prolongation of its territory and over which its 
jurisdiction is recognised. Such maritime territory depends 
on various considerations, the legal aspects of which may vary 
and which consequently require a separate examination. Put 
the reasons which justify the extension of the sovereignty of a 
State outside the limits of its land territory are always the 
same. They may he summarised under the following heads: 
(i) the security of the State demands that, it should have ex¬ 
clusive possession of its shores and that it should be able to 
protect, its approaches; (ii) for the purpose of furthering its 
commercial, fiscal and political interests, a State must be able 
to supervise all ships entering, leaving or anchoring in its 
territorial waters: (iii) 1 he exclusive cxploitation and enjoyment, 
of the products of the sea within a State's territorial waters is 
necessary for the existence and welfare of the people on its 
coasts. 1 Hall upholds t he necessity of the maritime belt on the 
ground that unless the right to exercise control were admitted, 
no sullicient. security would exist for the lives and property of 
the subjects of the State upon land. 2 

§ 00. Distinction between territorial and national waters.— 
The waters which arc adjacent to a State’s territory arc of two 
kinds: (a) territorial: {b) interior or national. Territorial 
waters are those included within a definite maritime zone or 
belt adjacent, to a State’s territory. Within these waters, it is 
generally recognised that foreign Powers may claim certain 
rights for their vessels and their subjects, the chief of which is 
the right of innocent passage. Interior or national waters , on 
the other hand, consist- of a State’s harbours, ports and road¬ 
steads and of its internal gulfs and bays, straits, lakes and 
rivers. In these waters, apart from special conventions, foreign 

1 Cf. rorels, Das internationale offentliche Srerechl der Gegewvart, 2nd ed. 
(1903), | 5. 

8 p. 190. 
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States cannot, as a matter of strict law, demand any rights for 
their vessels or subjects although for reasons based on the 
interests of international commerce and navigation, it may be 
asserted that an international custom has grown in modern 
times that the access of foreign vessels to these waters should not 
be refused except, on compelling national grounds. As regards 
the bed of tin* waters and the subsoil beneath bot h the territorial 
and the interior waters, it is now generally admitted that they 
belong, to an unlimited extent, to the State which is sovereign 
of the territory on the surface. It therefore possesses the right 
to carry out the exploitation of both the surface and its subsoil 
by tunnelling or mining for coal and other minerals. 1 Recent 
developments regarding the exploitation of the continental 
shelf for oil have given increased importance to this question. 
The tendency of the Courts so far has been to regard the rights 
of the State over the sea-bed and its subsoil as undisputed. 
The legal controversies which arose in the United States 
between the Federal Government and the individual States over 
the ownership of the continental shelf make this point quite 
clear. 2 3 * * * * Similarly the rights of the State extend to the air space 
above its territorial and interior waters. 8 

§ 07. Definition of territorial waters.— The term “ terri¬ 
torial waters” is used to indicate that part of the sea which 
extends from a line running parallel to t he shore to a specified 
distance therefrom, commonly fixed by the majority of mari¬ 
time States at three marine miles measured from low-water 
mark. All waters outside territorial waters are to be con¬ 
sidered as forming part of 1 lie high sea. The marine mile 
referred to is the “Admiralty” or “nautical” mile as adopted 
by the British Hydrographic Ofliec. This mile is the same as 

1 Lord Fitzhardinge v. Purcell , [1008] 2 Ch. 139; Secretary of Stale for 

India v. Sri Haja ('hrllikani Hama Kao, 32 T.L.K. 052 (P.C.), and 

Lord Advocate v. Weinyss, [1900| A.C. 48 (11.1..). See also Lord Advocate 
v. Clyde Saviflat ion Trustees , 11 SOI ] 10 Kettle 174. 

2 United States v. Louisiana (1050), 880 U.S. 000, and United States v. 
Tarns (1050), SUM) IkS. 707. See on the whole subject. Price Daniel, 
Sovereignty and (henership in the Marginal Sea, 1050, pp. 14 et seq. 

3 CJT. article 2 of the Draft Convention of The Ilaguc Codification 

Conference, 1080: “The territory of a coastal State includes also the air 
space above the territorial sea as well as the bed of the sea and tbe subsoil” 
(League of Nations Publications, 1030). Sec also the liritish reply to the 

League's “Questionnaire” in 1020: “The sovereign rights of the coastal 

State extend to the air space above, and to tlie sea bottom below, the belt 
of territorial waters and also to the subsoil below the sea bottom” 

(C. 74, M. 30, 1020, V.), and McNair, The Imo of the air , 2nd cd. (1053), 

pp. 0-11. 
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the geographic mile of 00 to a degree of latitude and is equivalent 
to 185:$ metres. The United States Coast Survey figure is 
1853*1218 and the French figure is 1853*9. The marine league 
is equal to three nautical miles or 3*153 statute miles. 

§ 98. Their legal nature.—The nature of the right of a 
State over its territorial waters is viewed in various ways by 
publicists; with some it is an actual ownership (dominium) 
because it implies in certain eases an exclusive enjoyment very 
characteristic of ownership, especially in the matter of fishing 
and pilotage: others treat it as a right of limited sovereignty 
conferring only a right of jurisdiction on the littoral Stale. 1 
There is an embarrassing abundance of contradictory opinions 
of text writers, an almost complete absence of ease law and 
a varying and conflicting practice by Stales on this subject. 
The claim to absolute sovereignty was first advanced by 
Hnrlohis 2 and later strongly supportcd by (lentilis in the latter 
part - of the sixteenth century, by whom it was stated to form 
“part of the law of nations: coastal waters are part of the 
territory of the Slate whose shores they wash. It follows that 
the territorial rights of sovereignty which exist in the Head 
of a State are extended in Into over the sea adjacent to his 
coasts." 3 The great champion of the opposite view is the late 
Professor A. de la I’rndcllc who. in his earlier writings, expressed 
the opinion that the littoral State is neither the owner nor the* 
sovereign of tcTritorial waters, but merely possesses “a bunelle 
of servitudes over them. 1 Westlake, on the either hand, is in 
favour of the* existence* of a territorial sea subject, to sove¬ 
reignty/' The* same view is held bv Hall 0 and Oppcnhcim. 7 
The Air Navigation Convention of 1919 defined State territory 
as including territorial waters “ over the air space of which 

1 Aii excellent outline of these views is to lie found in Hacsfad. La tun' 
territoriah• (19171). pp. 171 el sty/. See also (‘rocker. The extent of the marginal 
sea. A collection of official rfocumcnfs (1019), ami Coinmhos, Territorial 
wain's, Oof ins Transactions, vul. 9 (1921), j>. 89. 

- Tractntns Tiheriadis (Bartulus, Operac . vol. (i (1552). p. 1 Mi). 

3 Fenn, Origins of l he I hear;/ of territorial enters. A.J.I.L., vol. 20 (1920), 
p. 481. 

I U.CLD.I., vol. 5 (1898), pp. 201- 281 ami 1109 017. 

“ Vol. i, p. J95. 

II p. 190. 

7 Vol. i, p. 487. Professor Jessup, in his draft “Convention on the law 
of territorial waters” prefers to inelude territorial waters within the 
“ national territory of a maritime Stale,” The law of territorial waters, 
)>. 45,‘i. Cf. de Bustamante. The territorial sea (1900) with a “Project, of 
Convention” in 55 articles; Cansaechi. L'nccupaziune. dei wari eostieri 
(19710), and Tenekides, Le eon ft it des Untiles de la mer tcrritiurinlc , J.C., 
vol. 01- (197)7), pp. 0771 098. 
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every Power has complete and exclusive sovereignty/* 1 The 
preparatory work of The Hague Codification Conference of 
11)30 was in favour of Hie same principle,- wliieli was also 
adopted by tin* Chicago Civil Aviation Convention of 11)14. 
Similarly, the American Institute of International Law felt no 
hesitation in declaring that the American Republics enjoy “the 
right of sovereignty over territorial waters/' 3 The very 
interesting discussions, however, which took place at the various 
Conferences of that learned body, the Institute of Internalional 
Law, revealed serious differences of opinion amongst its 
members as to the rights exercisable by a Slate over its terri¬ 
torial waters. This was particularly the ease at the Paris 
Conference of the Institute in 1801 when a prolonged examina¬ 
tion of the subject resulted in the rather indefinite conclusion 
that a State 1 has not “ an ownership/’ but. only “a right, of 
sovereignty over its territorial waters.” 1 In 11)25, at The 
Hague Conference of the Institute, the distinguished Greek 
jurist Nicolas Politis expressed the belief “ that the conception 
of sovereignty is generally considered in our times as an 
antiquated dogma/* 5 Nevertheless, the Stockholm Con¬ 
ference of 1D2S eventually adopted I he resolution that “ States 
enjoy the sovereignty of their territorial waters.” In 
contrast with this view, the International Law Association 
preferred to base the conception of territorial waters simply 
on “ a right of jurisdiction ” in its Draft Convention on “ the 
laws of maritime jurisdiction in time of peace.” 7 The Con¬ 
vention on the “Territorial Sea” adopted by the Geneva Sea 
Conference of 11)58 speaks of “the sovereignty of a Slate” as 
extending “to a belt of sea adjacent to its coast, described as 
the territorial sea” (article I). If adds, however, that “this 
sovereignty is exercised subject to the provisions of these 
articles and to other rules of international law** without, 

1 McNair, The law of the air, 2nd ctl. (195.“*). p. 11; Latey, The law of the 
air. Carotins Transactions, vol. ? (11)22). pp. 7:> vt set/.: Gocdhuis. /7m/., 
vol. 41 (1!)50). pp. 1 00 152 and in A.J.I.L., vol. MU (11)42), pp. 590 (ill) and 
Paul dc la Pradellc, Les front ieres tie fair, Uecucil, vol. 80 (1951), pp. 142 
<7 seif. 

2 See the replies of the various Governments, in particular that of (lie 
Hritish Government, to the "Questionnairt/' in Part II, C. 74, M. .‘19, 
11)21), V. 

3 A.J.I.L., Special Supplement to volume 20. October 11)20, pp. IMS 
et seif. Cf. United States v. California (1947). :i,*>2 C.S. 19. 

4 Annuaire, vol. ].*>, p. .‘{29. 

6 Ibid., vol. 02, p. 525. 

6 Ibid., vol. 05, p. 755. 

7 Vienna Conference, 1920, 04th Itc port, p. 101 (article 5). 

3* 
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stating what these rules are. A sovereignty exercised under 
such conditions cannot be held to be absolute or exclusive as 
the term “sovereignty” would require. The Conference did 
not, therefore, bring any solution to the divergent views as to 
the exact nature of the rights belonging to the coastal State 
over its territorial waters. 

§ 00. Conflict of judicial opinion in England. -The same 
conflict of opinion arose as far back as 1870, in the English ease 
of Reg. v. AY//// 1 where the thirteen judges of the Court for 
Crown Cases Reserved expressed divergent views on the legal 
status of territorial waters. The Privy Council adopted a more 
cautious and reserved attitude on the subject in the ease of 
Attorney-General for British Columbia v. Attorney-General for 
Canada as it considered that it was not “desirable that any 
municipal tribunal should pronounce on the doctrine of territorial 
waters until the Powers have adequately discussed and agreed at 
a Conference on its meaning/* Cntil then, “no conclusion was 
likely to be reached on the question whether the shore below 
low-water mark to within three miles of the coast forms part 
of the territory of the Crown or is merely subject to special 
powers necessary for protective and police purposes.*' 2 

§ 100. Suggested basis of a State’s right over its territorial 
waters.—In a matter where so many inconsistent views have 
been expressed in the past, it is very difficult. to lay down a 
precise rule. In our opinion, the absolute sovereignty claimed 
by some States over their marginal sea appears dillieult to 
reconcile with the right enjoyed by the merchant ships of all 
nations to the innocent passage across the territorial waters of a 
State or with the modern principle that a State is not entitled to 
levy any tolls or dues on foreign ships passing through its waters 
unless expressly sanctioned by treaty as, for instance, in the 
case of the lighthouse maintained at Cape Spartcl which is 
regulated by international agreement. 3 The modern view 
appears rather to rest on the basis of a right of jurisdiction or 
qualified sovereignty. Such a conception of sovereignty may 
not be so extended as to allow exclusive rights of use as in the 
ease of ownership since the application of any absolute pro¬ 
prietary rights over the territorial sea might inevitably lead to 
unacceptable consequences. The claims of a State with a 
seaboard should therefore be limited to the exercise of such 
rights of sovereignty as are necessary to ensure its security and 

[1876] 2 Exch. I). 03. 2 |1914] A.C. 153, 174. 

3 See also infra, § 300. 
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defence and the protection of its interests in its territorial 
waters, without excluding the peaceful navigation of foreign 
vessels through these waters. 

§ 101. Extent of marginal waters. —The most different 
limits have been put forward at various periods on the extent 
of the territorial waters. 1 Loccenius advocated such a distance 
from shore as could be covered in two days’ navigation, 2 
whilst in many treaties and ordinances of the sixteenth and 
seventeenth centuries, the limit was determined bv the range 
of visual horizon. 3 (Jrotius's justification of the doctrine of 
territorial waters was based on the principle of effective 
dominion: “the empire of a portion of the sea is, it would 
seem, acquired in the same way as other lordship, that is, as 
belonging to a person, or as belonging to a territory; belonging 
to a person, when he has a licet which commands that part of 
the sea; belonging lo a territory in so far as those who sail in 
that part of the sea can be compelled from the shore as if they 
were on land.” 4 5 

§ 10*2. Doctrine basing territorial waters on the range of 
cannon-shot. - From this conception, it was only a step to the 
assertion that the extent: of a Slate’s territorial dominion over 
the marginal sea should be measured by tlie range of cannon 
tiring from the shore. It was formulated with greater precision 
in the following century by Bynkcrshock: “the dominion of 
the land ends where the power of the arms ends.” 6 Fulton 
justified the cannon range by the picturesque simile: “ it was 
the rule that the sea should salute t he land and the range of 
guns determined the limit within which the salute ought to 
be rendered.” 6 When this doctrine was introduced in the 
eighteenth century the range of guns, actually in place on the 
shore, was approximately one marine league 7 and the distance 
within which the State could then exert its control over its 

1 Colombos, op. at in Grotius Transactions, vol. 9 (1921), pp. 99 97. 

2 De jure maritimo , 1. I, c. IV. No. <>. Cf. Azuiii, Droit maritime de 
VEurope (1805), vol. i, p. 240. 

3 Treaties between Great Britain and Algiers of April 10, 1082, and 
between Great Britain and Holland, December 18, 1091, State Papers, 
vol. i, pt. i, p. 050. Cf. the Ordinance of Philip II of Spain of October 1505. 

4 De Jure belli ac pads , lib. ii, c. iii, s. xiii, 2, in WhcweU’s translation, 
vol. i, p. 200. See also Walker in B.Y.I.L., vol. 22 (1945), p. 210, and Kent, 
The historical origins of the three-mile limit , A.J.I.L., vol. 48 (1954), p. 507. 

5 Questtones Juris Puhlici (1787), lib. i, c. viii: “ imperium terrae iiniri 

ubi finitur nmiomm potest as.” See also chapter 2 of his De Dominio marts 
dissertatio (1708). u Op. cit.. pp. 577 et set/. 

7 Galiani, De' doveri de' principi neutrali verso i principi guerregianti e 
di questi verso i neutrali (1782), p. 432. 
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maritime hell formed the original basis for the present three- 
mile limit of international waters. It. furnished, indeed, the 
legal foundation for Lord StoweN's decision in The Anna 
where, after paraphrasing ltynkcrshock’s formula, he said 
that since the introduction of iirearms, the boundary of terri¬ 
torial waters “ has usually been recognised to be about, three 
miles from the shore.” 1 This assimilation of the cannon-shot 
limit to the three-mile distance of territorial waters persisted 
long after the science of ordnance had considerably extended 
the range of guns. Thus in the ease of the Whit stable Fisheries 
decided in IS(55, Lord Chelmsford staled that the three-mile 
limit depended upon a rule of international law by which every 
independent State 44 is considered to have territorial property 
and jurisdiction in the seas which wash its coast within the 
assumed distance of a cannon-shot from the shore.” 2 The 
Second Court of Commissioners, re-established under the 
United Slates Act of June a, 1882, held in The Allcganean * 
that the term “ high seas ” as used in international law meant 
44 only so much of the ocean as is exterior to a line running 
parallel with the shore and some distance therefrom, commonly 
such distance as can be defended by artillery upon the shore 
and therefore a cannon-shot or a. marine league.” 

§ 108. Criticism of the doctrine. The influence of the 
doctrine which based a State’s dominion over its territorial 
waters on the gun-shot range of its guns is also rcllceted in 
several international agreements signed during the eighteenth 
century. It was specially adopted in the treaties concluded by 
Great Urituin with Algiers on May I t, 1782, and with France 
on September 20, 1780. Hut such a conception is now obsolete. 
The variability of this limit, which is liable to periodical changes 
as the science of ordnance improves, renders its adoption un¬ 
desirable, Moreover, the range of guns is now considerably 
extended and, if this distance were accepted, some of the 
territorial waters surrounding certain Powers would he sub¬ 
jected to two or more different jurisdictions. The English 
Channel, for instance, is in some parts only eighteen miles wide 
and certain portions of the territorial waters of England and 
France would lx? merged under I his syst em. The most practical 
solution consists in adhering to a fixed and invariable distance 

1 [18051 5 C. Hot), :57a, .*{85. I f. The Tiver (iebroeders (18(H)), .‘5; ibid., (52. 

8 Gann v. The Free Fishers of Whilst able, [ 18(55) 11 11. of L. Cases, 
192, 218. 

3 Stetson v. United Stales ('The Alabama claims), Moore's Arbitrations , 
vol. 4, pp. 4032-4385. 
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and the limit of three miles, nit hough originally determined 
upon an assumption which no longer holds good, has been so 
generally approved by the majority of the chief maritime 
States that it ought to be preserved. 1 

§ JOI. Great Britain upholds the three-mile limit. Hritish 
statutes, it is true, passed between 1730 and 1833 provided for 
speeial jurisdiction or control, mainly in customs and excise 
regulations, over distances in excess of the three-mile belt of 
territorial waters. All those statutes were, however, repealed 
by the Customs Consolidation Act of 1870, which limits the 
enforcement of the regulations applicable to foreign vessels to 
one league from tlie shore, 2 and which was referred to by the 
Hritish Government as the 44 Act by which Hritish municipal 
legislation was made to conform with international law.” 3 4 * 6 
Since then, the invariable practice of Great Hritain has been 
to uphold the t hree-mile distance both in its domestic laws and 
regulations and in its agreements with foreign Powers. The 
same limit has also been adopted, as a general rule, by the 
Hritish Commonwealth of Nations. 1 

§ 105. The Territorial Waters Jurisdiction Act, 1878.— 
The dictum that the Act of 1870 had reconciled English 
municipal law with international law will he found to have 
been fully justified when the conflicting judgments given by 
the Court for Crown Cases Reserved in the ease Keg, v. Kci/n u 
arc examined. Arising out of a collision in the English 
Channel in which a German vessel ( The Franconia) was 
involved, that Court held, but only by a bare majority of seven 
Judges to six, that Hritish jurisdiction ceased at low-water 
mark and that a person could not be indicted unless the offence 
was committed in Hritish territorial waters or in a Hritish ship. 
The judgments in The Franconia were instrumental in drawing 
attention to tlie unsatisfactory condition of the then existing 
English ease law and legislation on the subject.. To remedy 
this state of affairs. Parliament passed, in 187s. The Territorial 
Waters Jurisdiction Act,® section 7 of which enacts that the 
term 44 territorial waters of Her Majesty's dominions,'* in 

1 Co lorn bos, op. cit.. in (Jrotius Transact inns. p. 07. 

2 3!) 40 Viet. e. 30, s. 170. 

8 Hritish Memorandum to llie United Slates (lovcrnmenl of July 11. 
1023; Jessup, p. 70. 

4 Second Report on the “Regime of the Territorial Sea’* bv J. P. A. 
Francois, U.X. A/( N, 4;til (1053), pp. 11 15. 

fi 11870] 2 lixch. I). 03. 

6 41 & 42 Viet. e. 73. 
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reference to the sea, means such part of the sea adjacent to 
the (roast of the United Kingdom or the coast of some other 
part of Her Majesty's dominions as is deemed by international 
law to be within the territorial sovereignty of Her Majesty; 
and for the purpose of any offence declared by the Act to be 
within the jurisdiction of the Admiral, “ any part of the 
open sea wit hin one marine league of the coast measured from 
low-water mark shall be deemed to be open sea within the 
territorial waters of Her Majesty’s dominions.” 

§ 100. International agreements to which Great Britain is a 
party. -The same limit of three miles is incorporated in every 
international agreement or treaty signed by (4rout Hritain 
since 1876. It is thus recognised in the North Sea Fisheries 
Convention of May 6, 1882, the Suez (‘anal Convention of 
October 29, 1888, and the Hay-Pauneefote Treaty of November 
18,1901, relating to the Panama Canal. Similarly, in the treaty 
between Great Hritain and Denmark of June 21, 1902, the two 
countries declared that the King of Denmark shall enjoy the 
exclusive right of fishery within a distance of three miles from 
low-water mark along the whole extent of the (roasts of Iceland, 
as well as of the dependent islets, rocks and banks. 1 The treat y 
of 1911, signed by Great Hritain, the United States, Russia and 
Japan, also establishes the limit of three miles with respect to 
the North Atlantic* Fisheries. In the Convention of October 
20,1.921, regarding t he statute, of the Aaland Islands, the parties 
likewise declared that its territorial waters arc considered “ as 
extending to a distance of three marine miles at low-water 
mark of the islands, islets and rooks not constantly submerged.” 
The passing of the Prohibition Laws in the United States in 
1922 provided a further occasion to the Hriiish Government for 
reaffirming its emphatic insistence on the three-mile doctrine of 
territorial waters. The treaty signed at Washington on 
January 26, 1924, expressly states in article 1 that “ the High 
Contracting Parties declare that it is their firm intention to 
uphold the principle that three marine miles extending from 
the coast-line outwards measured from low-water mark con¬ 
stitute the proper limits of territorial waters.” 2 The Anglo- 
Finnish Convention of October 13, 1933, similarly maintains 
the rule of the three-mile distance of the marginal sea. 

The constant adherence by Great Hritain to this limit has 

1 Treaty denounced by Iceland with effect as from October 3,1051, and 
see infra, $ 103. 

* U.S. Treaty Scries, No. 085. 
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been summarised by the Undcr-Scorotary of State for Foreign 
Affairs in 1923 as follows: “ llis Majesty’s Government have 
always maintained that by international law and practice the 
general limit of territorial jurisdiction is three miles, but from 
time to time claims to extend the three-mile limit have been 
advanced by different States. Such claims, which amount to 
annexation of the high seas, could only be made effective by 
international agreement.” 1 

§ 107. Practice of the United States of America.—Like Great 
Britain, the United States has consistently adopted the three- 
mile limit. 2 As early as 1791, the American Congress decreed 
that “cognizance of complaints, by whomsoever instituted, in 
cases of captures made within the waters of the United States 
or within a marine league of the coasts or shores thereof” 
would be subject to the jurisdiction of the American District 
Courts. Secretary of State Seward reaffirmed this rule in 18G2: 
“ this Government adheres to, recognises and insists upon the 
principle that the maritime jurisdiction of any nation covers a 
full marine league, from its coast.” 3 4 5 The same statement was 
made by his successor, Mr. Fish, in 1875: “ the United States 
had always understood and asserted that pursuant to public 
law, no nation can rightfully claim jurisdiction at sea beyond a 
marine league from its coast.” 1 

Arising out of the discussions on the enforcement of the 
American Prohibition laws, Air. Hughes, Secretary of State, 
made the following statement before the Council on Foreign 
Relations on January 23, 1921: “The Government- of the 
United States has repeatedly asserted that the limits of 
territorial waters extend to three marine miles outward from 
the coast-line.” lie frankly admitted that it was quite 
apparent that his Government was not in a position to maintain 
that its territorial waters covered a greater distance, and in 
order to avoid liability to other Governments it was important 
that the enforcement, of the laws of the United States outside 
this limit “ should be appropriately recognised.” Accordingly, 
in the treaties concluded with Great Britain, Cuba, Germany, 
Holland, Japan and Panama, the American Government 

1 Hansard (Commons) (1923), vol. 103, col. 901. 

* Jessup, p. 49. 

3 To Mr. Welles, Secretary of tlio Navy, August 4, 1802, in Moore’s 
Digest, vol. i, p. 705; sec also I lark wort li, vol. i, pp. 004-042, and section 
413 of the U.S. Naval Warfare. 

4 U.S. For. Jtet., vol. i, p. 040. 

5 Foreign Affairs , Special Suppl. to vol. ii, No. 2, pp. iii ft seq . 
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inserted the declaration contained in article 1 of the Anglo- 
American Treaty of 1021 which expressly supports the thrcc- 
mile limit of territorial waters. With regard to the treaties 
with those countries which either claimed a wider extent, of 
territorial waters or else did not wish to prejudice their future 
claims, the United States reserved its right to uphold the 
three-mile limit by the substitution of the following article for 
the first article in the previous treaties: “ The High Contracting 
Parties respectively retain their rights and claims without, 
prejudice by reason of this agreement, with respect to the 
extent of their territorial jurisdiction.’' 1 The doctrine main¬ 
tained by the United States Government was concisely stated 
by the Supreme Court of the United States in the leading ease of 
Cuiinnl S.S. Co. v. Mellon 2 as follows: “ the territory subject, 
to the jurisdiction of the United Stales includes the ports, 
harbors, bays and other enclosed arms of the sea along its 
coast and a marginal belt of the sea extending from the coast¬ 
line outward a marine league or three geographical miles.” 

A further and more recent ollieial pronouncement by the 
United States Government is to be found in its "Note" to 
El Salvador which claimed a limit of 200 miles for its territorial 
waters in its 1050 Coii'dil ution 

“ The United States of America has, in common with the 
great majority of other maritime nations, long adhered to the 
principle thal the bell of territorial waters extends three marine 
miles from the coasts. My Government desires to inform the 
Government of El Salvador, accordingly, that it will not 
consider its nationals or vessels or aircraft as being subject to 
the provisions of article 7 [of the Constitution of El Salvador 
of 1050] or to any measures designed to carry it into execution.” a 

§ 1 Os. Decrees enacted by Honduras. .This protest was 

renewed when Honduras enacted in 1050 and 1051 two Decrees 
claiming control and jurisdiction over an area in the Atlantic 
Ocean “extending 200 marine miles seaward of its coasts.” * 1 
The United States' Note of protest, dated .June 10, 1051, laid 
stress on the interference with the freedom of the seas which the 

1 Treaties with Norway, Denmark, Sweden, Italy, Relgium, Spain, 
France, Greeer, Poland amt Chile. 

a (l»2:o 2<i2 l.S. 100. See abo Cniled Slates v. Carrillo , 111)35) 13 F. 
Supp. 121, and Lanritzen v. Larsen, [1053| 315 l .S. 571. 

:i Reproduced in I’nited Nations Legislative Series: Laws and Regula¬ 
tions on I he Regime of I he High Seas, vul. 1, p. 301, dated 1 >eceinher 12,1050. 
See also infra , § Mil. 

4 Referred to l»v Hoggs, Xational claims in adjacent Seas , Geographical 
Review, vol. 1(1 (1051), p. 1H5. 
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recognition of such decrees would entail. The Note furl her 
emphasised that the position which tin* Tinted Slates had 
always taken with respect to I he breadth of the territorial sea 
was that it extended to three marine miles and that it would 
not consider its nationals or vessels hound by the Honduras 
decrees. 

§ 1<M>. By Chile, Ecuador and Peru. Further unwarranted 
pronouncements were made by C hile, Ivaiador and Peru, when 
after their Santiago meeting on August IS, 11)52, thev published 
a Proclamation to the effect that their respective Governments 
had decided in order fcl to conserve and ensure lor their respective 
peoples” the natural wealth of those areas of the sea which 
bathed their coasts, to proclaim as k< a standard of their inter¬ 
national maritime policy " that each possessed "sovereignty and 
exclusive jurisdiction to a minimum distance of 200 nautical 
miles, together with the corresponding soil and subsoil” J 

The claim ol Peru to this extended sovereignty of waters 
was enforced in November 1051 when Peruvian naval and air 
units seized Mr. Onassis's live whaling vessels led by The 0/f/m/)ie 
Challenger and Hying the Panamanian Hag. Two of these ships 
were captured at a distance of approximately 100 miles off the 
Peruvian coast: whilst the remaining three, including the 
factory ship, were attacked .*{00 and HOI miles respectively olf 
the coast. Peru claimed in the ease of Hie latter ships the right 
of fc * hot pursuit/' viz., that the pursuit of Ihe ships had 
commenced when they were within the 200-mile limit. The 
Peruvian Tourt of t he Port Ollieerat Paila supported t he validity 
of these seizures under the Peruvian decrees of 3 052 and con¬ 
demned the live masters of the ships and their owner to pay a 
fine of three million dollars within live days. At the same time, 
it impounded the ships as a security Ibr tin* payment of this 
fine. 2 

Roth the United Kingdom (which was interested in the 
matter as the Onassis whaling licet had been insured at Lloyd's) 
and the United States protested to Peru against this seizure 
which thus assumed an international character. These protests 
were followed by those of Panama which also reported the ease 

1 Printed in Itevisla Peruana de Dereelm Inlemaeional. vol. 12 (.1052), 
pp. 2-14-2-1(1. 

* In He Sanger and Others . .Judgment of November 20, 105 1. Reported 
in 10. liareia Sayan Xntas sabre ia Sol/crania Maritima del Peru. 3055, 
Annex II. See also Azenrraga, Onassis Wahl [anger and der valkerreehtl iehe 
llcgriff der 11 nheilgncasser, Areliiv des Yolkerreehts, vol. (• (1050), pp. 
41-50. 
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to the Organisation of American States. But. little seems to 
have been done up to the present- as a result of these protests. 
It remains nevertheless true that such extraordinary claims 
constitute a violation of the freedom of the seas and are elearly 
contrary to international law. 

§ 110. Three-mile limit supported by several States.— 
In addition to Great Britain and the United States, Germany 
also regards the three-mile limit of territorial waters as the 
44 only one recognised in international law ” J and therefore 
had no hesitation in subscribing to article 1 of the Anglo- 
American Treaty in her own treaty with the United States of 
May 19, 1921. The same rule of territorial waters is upheld 
by China (except for customs fixed at 10 kilometres), Israel. 
Japan, Liberia, Netherlands and Venezuela. Denmark also 
accepts, on principle, the same limit of three miles, but with 
regard to States which do not admit of this limit, she has often 
claimed four miles for her territorial waters. 

§111. Wider limits claimed by other States.—The four-miles 
distance has, iu fact, been supported for a long period by the 
Scandinavian countries, particularly by Norway and Sweden, 
on historical grounds, and further, in t he ease of Norway, on 
reasons founded on the peculiar configurat ion of her coasts. 1 2 
In its pleadings before the International Court, of Justice, the 
United Kingdom accepted in 1951 the Norwegian claim to a belt 
of territorial waters of a fixed breadth not to exceed four sea 
miles “ as a maximum.*' But it (jualified this recognition in 
the following terms: “The United Kingdom while not 
accepting as a general proposition that, a State can have a licit 
of territorial waters wider than three miles does not, for very 
exceptional reasons, put Norway's claim to a breadth of four 
miles in issue in these proceedings.” 3 Belgium, France and 
Poland seem favourable to the three-mile limit., but. claim an 
extended zone of from three to twelve miles for special purposes 
such as customs supervision and defence. 4 Greece, after 
wavering between the three- and six-mile limit, has finally 
adopted the latter distance in the Greek law of September 17, 
198(1, although at the Geneva Sea Conference of 1958, the Greek 

1 Gorman note to Finland of February *24,1924. Cf. Von Liszt, p. 143. 

8 Hove, I.L.A., 33rd Report (192t), pp. 294 tit set/. 

3 Memorandum, pleadings and documents in the Fisheries Case , 
I.C.J. Reports (1951), vol. ii, Reply of the United Kingdom, p. 402. See 
also infra, § 125. 

4 See Gidcl, vol. iii, pp. 101-103, as regards French practice and Polish 
law of October 21, 1932. 
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delegate asserted Mint his country would l>e prepared to accept; 
three miles if a general agreement could he reached. The same 
limit of six miles is claimed by Spain, Portugal, Iran, Saudi Arabia 
and Yugoslavia. The majority of the civil codes of the South 
American Republics declare that l fie territorial sea extends to one 
nautical league from the shore, hut attains four league's for police 
and security purposes as well as for fiscal and customs regulations. 1 
Two States, Russia and Italy, do not appear to have adopted any 
consistent view on the extent of their territorial waters. The 
Russian law of May 29. 1011, provided with regard to the 
Russian coasts in the Pacific, “I hat where the extent of the 
seashore radius was not defined by special international enact¬ 
ments or treaties, the regulations were to apply to the marginal 
sea to a distance of three geographical miles, reckoned from the 
line of the lowest ebb tide or from the exlremity of the coastal 
standing ice.” In 1912, however, the Russian Government, 
declared that it proposed to maintain, as a permanent policy, a 
twelve-inile distance for its territorial waters, and this claim 
was reasserted by the Soviet Government in a decree of June 15, 
1927. Italian legislation, on the other hand, has adopted 
varying limits, ranging from gunshot range in the Italian 
naval regulations of 1800, to ten marine miles in the Jaw of 
June 1912 (No. 012). Kveiit.ua.lly, in its reply to The Hague 
“questionnaire” of 1929, the Italian Government claimed 
“six miles for territorial waters together with six additional 
miles for particular rights.” 2 

§ 112. British refusal to accept an extended zone.—These 
claims to an extended jurisdiction have invariably been opposed 
by both the Rritish and American Governments. Thus Lord 
Derby in 187 t, in protest]tig against the six-mile limit; claimed 
by Spain, stated that. “ the Rritish Government have always 
uniformly and strenuously resisted the pretensions of the 
Spanish Government to exercise jurisdiction at a greater dis¬ 
tance than 1 league, or 8 nautical miles, from the Spanish coast; 
seawards or within bays of the Spanish shore. This distance 
the British Government have always held to be the proper 
limit of maritime jurisdiction.” “ It appears to His Majesty's 

1 Civil (’odes of tlic Argentine (article UaT-l): of (Mule (article 59.M); 
of Salvador (article 574): and of Kcuador (article 5 S2). t'f. Bustamante, 
op. cit ., p. 12. 

8 Basis of discussion. Part III, p. 22. up. cit.. and art. 2 uf tlic Codice 
delta Xmdfiazmtr of 1912. A list of the limits claimed by the various 
States is included in the Report, of the begat Secretariat of the railed 
Nations to the International Law Commission in 1952 (A.CN J/Rl), p. 11. 
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Government, to be manifest that some limit, to maritime 
jurisdiction must be fixed by general consent among the 
different, nations, and that no nation can have the right to 
assume, by a decree of its Government, a jurisdiction more 
extended than that sanctioned by such general assent; other¬ 
wise some nations might claim an unlimited jurisdiction and 
assume the right to stop and search vessels sailing under a 
foreign (lag on any part of the high seas." 1 The United States 
Government similarly declined to admit the Spanish six-mile 
limit. 8 As regards the Russian claim to a twelve-mile distance 
of territorial waters, both Great Britain and Japan refused to 
accept it. :i 

§ 1 i;L International awards. In the Behring Sea Arbitra¬ 
tion of 1SH3 the question arose whether the United States, 
as successors to Russia, from which they had purchased 
Alaska in USOT, were entitled to exercise jurisdiction over 
vessels engaged in the fur seal fishery beyond the three-mile 
distance of territorial waters. The claim of the United Stales 
was rejected by the Arbitral Tribunal, which held that the 
United States hud no right of protection or property in the 
fur seals outside the ordinary three-mile limit, and damages 
were awarded to various British ships which had been seized 
by order of the American Government. 4 

In the ease of the arbitration in The Costa Kira Packet, 
M. dc Martens, sole arbitrator, held that Holland was not 
entitled to exercise any jurisdiction over this British vessel 
outside Dutch lerrilorial waters. The arbitrator expressed 
his preference for an extended limit of the marginal sea, but. 
his views on the subject were not necessary for his decision 
since the facts in the ease had admittedly taken place both out¬ 
side the three-mile and the ten-mile distance which he favoured/'* 

§ Il f. Views of international associations. The views 
expressed by the leading international bodies are instructive 
as showing the evolution of scientific opinion on the question 

1 To Mr. Watson, September 25, 1ST I, K.O. Spain, 1874 75. 

2 C.S. Fort.‘ign Ud at ions (ISS(i). p. 01)2. (]f\ BcpJy of the British 

Foreign Olliee to the National Sea Fisheries Protective Association in 
Fulton, op. Hi ., p. 007. 

3 See also the protest of the l\S. Government against I lie Bussian law 
of December 10/223, 1009, which imposed a customs area of twelve miles, 
in U.S. Ford fin lidations (1012), pp. 1287 ti sty. See also infra , § 157. 

4 More fully discussed below, $ 107. 

5 Moore’s Arbitrations , vol. 5, p. 40-18. See also the informative 
article of Dr. T. Baty on The three-wile limit , which contains an exhaustive 
list of international documents and decisions where this limit was accepted 
(A.J.I.L., vol. 22 (1028), pp. 517-532). 
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of territorial waters. At its Paris session of 1891., the Institute 
oi International Law adopted the* distance of six marine miles 
from low-water mark along the full extent of a State's coasts. 1 2 * 
This limit does not, however, appear to have generally com¬ 
mended itself to the members of the Institute, as the question 
was reopened several times subsequently, notably in 1925, when 
the late Sir Thomas I in relay strongly supported the adoption 
of a three-mile belt. 8 In I92S. after an exhaustive review of 
the whole subject, the Institute agreed on the following article: 
“the extent of the territorial sea is three marine miles. An 
international usage mav justify the recognition of a greater or 
lesser extent than three miles.” At the same time the 
Institute accepted the principle of an area, adjacent, to the 
territorial waters and commonly referred to “as contiguous or 
supplementary zone,*' where a Slate may lake the measures 
necessary “ for its security, Ibr the. respect due to its neutrality, 
for its sanitary and customs police and for its fisheries. The 
extent of this supplementary '/.one cannot exceed nine miles.” 4 
The International Law Association, on the other hand, gave 
a. decisive approval to the three-mile distanee at its Vicuna 
Conference in 192b. Article 2 of its Draft Convention on the 
“Laws of Maritime Jurisdiction in time of peace ‘ 5 * provides 
that “a State's territorial jurisdiction at sea shall not. be 
exercised beyond the three-mile limit sa\e to the extent that 
jurisdiction is conferred by this and other international Con¬ 
ventions or Treaties or by an occupation or established usage 
generally recognised by nations.” s This distanee of territorial 
waters was likewise adopted by the International Law Associa¬ 
tion of Japan and by the German Society of International Law. 0 
The subject was also discussed by the American Institute of 
International Law at its various meetings, but so far it has not 
specifically agreed on any definite limit. 7 

§ 115. The Hague Codification Conference, 1930.- In view 
of the divergence of doctrines relating to territorial waters, the 
League' of Nations endeavoured to negotiate an international 

1 Anmiaire, vol. 12. |>. M2!) (article 2). 

2 The IIm<*iic Conference. ibid., vol. 22, |>. 102. 

a Stockholm Conference of 192S, ibid., \ol. .‘it, p. 755 (article 2). 

4 Ibid., vol. JS4, p. 75S (article 12). See also article 20 of the Harvard 
Research. 

tilth Report, p. 101. (f. ('lemiiisoii. Ltr.es of nani/itnr jurisdiction 

in timv of peace, H.Y.I.L., 1925. j»|i. I 11 15S. 

fi Japanese Draft of 1920 (article 1) and Resolulioii of the (icrman 
Society of the same year (article 2), quoted by Ridel, vol. iii, p. 0(1. 

7 A.J.I.L., Special supplement to vol. 20, October 1920, pp. MIS ct seq. 
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Convention on the subject, through its Committee for the 
codification of international law. After examining many topics, 
the Committee came to the conclusion t hat the laws of territorial 
waters, amongst two other subjects, were ripe for codification. 
It took several years in preparing the ground and, ultimately, 
an international Conference convened by the Council of the 
League sat at The Hague from March lit to April 12, 1030. 
Forty-two States sent delegates, and Russia was represented 
by observers. 

It may he staled at once that the Conference failed to 
achieve its object, as the work accomplished was confined to 
the presentation of a Draft and the adoption by the Conference 
of a resolution and recommendations. \Yc can examine the 
proceedings of the Conference only very briefly, but. some of the 
results set forth in the resolution and its annex are of import¬ 
ance. In particular, the preparatory work of the Codification 
Committee is of permanent- value as it. elicited from several 
members of the League replies to the “Questionnaire” prepared 
by the experts of the Commit ice in which the official views 
of the respective Governments arc set forth. 1 The chief 
difficulties in reaching an agreement related to (i) the breadth 
of the territorial sea (which expression I he Committee preferred 
to territorial waters); (ii) the right of a State to take measures 
outside this breadth in an adjacent and contiguous area; and 
(iii) the definition of the nature of the rights which States are 
entitled to exercise over the territorial sea. 

§ 110. Summary of the discussions at the Conference. At. 
the Conference the proposal was made of establishing a three- 
mile limit as a maximum, but there were some States which 
objected. In fact, a number of States were in favour of not 
fixing a uniform distance for all purposes and for all countries. 
Then it was proposed to allow various exceptions to the general 
rule and to accept the principle of a zone on the high seas 
contiguous to the territorial sea in which the coastal State 
could exercise the control necessary to prevent the infringement 
of its customs and sanitary regulations or any interference 
with its security by foreign vessels. Twelve miles from the 
coast was the limit here proposed. Great Britain, Canada, 
Australia, South Africa, India, the United States, Brazil, 
Japan and Sweden were opposed to the establishment of any 

1 Smith, vol. ii, p. 121. The reply of the British Government is 
specially valuable and is reproduced in C. 74, M. 30, 1020, V (League of 
Nations publications). 
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contiguous zone. In the result, no agreement was found to be 
possible on any of these points. 

At the last meeting of the Committee the members were 
asked to express their views as to the limit of territorial waters 
without, a vote being taken. Twenty Slates, comprising Great 
Britain and the British Dominions, the United States, Belgium, 
China, Egypt, fisthonia, Germany, Greece, Holland and Poland, 
answered three miles, and some accepted, on condition, a 
contiguous zone. A group of twelve States, amongst which 
were Brazil, Chile, Italy, Portugal, Spain, Rumania, Turkey, 
Uruguay and Yugoslavia, answered six miles, and several of 
them required a contiguous zone. Four of the Scandinavian 
States (Norway, Sweden, Finland and Iceland) asked for four 
miles for themselves without proposing it for all countries. 
Denmark was in favour of three miles, but reserved its final 
decision owing to the uncertainty of the rules relating to bays. 
Russia did not propose any limit. The British Commonwealth 
of Nations, the United Stales and Japan supported the time- 
mile limit of territorial waters without any qualification. It 
may be noted, as was pointed out by Sir Maurice Gwyer, the 
British delegate at tlie Conference, that this distance was 
accepted by maritime nations possessing nearly eighty per cent, 
of the world's effective tonnage 1 and probably the percentage 
of their coast-line would be equally impressive. In view of 
the great expansion of the- United States merchant navy since 
IIWO, this percentage of tonnage has now been considerably 
increased. 

§ 117. Draft Resolution adopted by the Conference.— 
Although the Conference was unable to agree on a treaty, it 
was successful in preparing a Draft on “ The Legal Status of 
the Territorial Sea ?? which was embodied in the Final Act 
of the Conference. Notwithstanding Hie fact that it is only a 
Draft, it constitutes “an important- document in the history 
of international law and a landmark in the long process of 
codification.” 2 

The following is a summary of the Draft. The legal 
regime of the belt of sea round a State's coasts is covered by 
article 1: “sovereignty over this belt is exercised subject 

1 A.J.T.L., vol. 21 (11130), i>|>. 253-257. The Governments' replies 
to the “Questionnaire” of tlie Experts' Committee showed a majority 
of States in favour of tlie three-mile limit, (lfcisis of 1 lisetission on Point III 
—“breadth of territorial waters,” in C. 71, M. 30, 102S), V.) 

8 Reeves, The codification of the luxe of territorial waters, A.J.I.l,., 
vol. 24 (1030), pp. 480 et scq. 
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to the conditions prescribed liy the present Convention and 
the other rub's of international law.' 5 Although the word 
“ sovereignty ” is used, the conditions laid down for its exercise 
in the other articles of the Draft render it equivalent, to little 
more than “ authority ” or “jurisdiction.” “The coastal 
State may put no obstacles in the way of vessels navigating 
the territorial sea ” (article 4), thus recognising the right of 
“innocent” passage, provided that “no act must be done 
prejudicial to the security, the public policy or fiscal interests 
of the State ” (article 5). Coastal States can take all necessary 
steps to secure these rights, and by legislation, in conformity 
with international usage, a coastal State can provide for 
(a) the safety of iratlie, protection of channels and of 
buoys; (h) protection against pollution of any kind; (r) pro¬ 
tection of the products of the territorial sea; and (d) of the 
rights of fishing, shooting and analogous rights belonging to 
the coastal State (article 0). No charge is to he levied 
on passing vessels by reason of their passage through the 
territorial sea, except for specific services rendered to the 
vessel. These charges shall be levied without discrimination 
(article 7). 

The Conference showed that it fully realised the necessity 
of pursuing it* labours in the future, as it adoplcd a Resolution 
requesting the “Council of Hie League of Nations to transmit 
its Report and annexes to the various Governments and that 
they be invited to continue, in the light of the discussions of 
this Conference, their study of the question of the breadth 
of the territorial sea and questions connected therewith and 
to endeavour to discover means of facilitating the work of 
codification/" 

§ 1 IS. International Law Commission of the United 
Nations.- Since the establishment of the United Nations in 
1915, this task has devolved on its International Law Com¬ 
mission which at its third session at Geneva in 1951 included the 
regime of llie territorial sea amongst the list of topics whose 
codification was considered “necessary and feasible.” 1 The 
Commission drew up its linnl Report on July 4, 1950, in which it 
incorporated a number of proposals deriving from the replies 
received from twenty-live members of the United Nations, on 
the basis of a draft report prepared by the special rapporteur of 
the Commission, Mr. J. I\ A. Francois. 2 

The Commission’s Report on the “Territorial Sea” contains 
A/CN 4/42. * A/CN 4/49 and Add. 1- 9. 
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25 Articles dealing with its juridical status, its limits, the right 
of innocent passage and the regime governing merchant ships 
and warships through its waters. 

On the juridical status of the territorial sea. the Report 
enunciates the principle which, as already staled, was later 
approved by the Geneva Sea Conference, 1 that ‘‘the sovereignty 
of a Slate extends to a licit of the sea adjacent to its coast, 
described as the territorial sea. This sovereignty is exercised 
subject, to the conditions prescribed in these articles and by 
other rules of international law” (article. I). The terms so 
used make it dear that, as in the case of The Hague Resolution 
of 1930, the expression “sovereignty of a State” differs very 
lit tie from “control” or “jurisdiction." This conclusion 
becomes still more clear by the several limitations imposed 
on its exercise in the other articles of tin* Report, such as the 
right of innocent passage and the protection enjoyed by vessels 
in the territorial sea which are inconsistent with the absolute 
doctrine of sovereignty. 

Article ti of the Report provides that “the sovereignty of a 
coastal State* extends to the air space over the leriitorial sea 
as well as to its bed and subsoil." This article is taken from the 
regulations proposed by the 1930 Hague Conference and is also 
in accord with the Chicago Civil Aviation Convention of 1914. 
As regards the breadth of territorial waters, the Commission 
was unable to agree on any generally acceptable limit; but 
merely stated in article* 3 that “international law does not 
permit, an extension of the territorial sea beyond twelve miles.” 

§ 119. Geneva Conference of 1958.-- When submitted to the 
Geneva Conference of 195S, this article of the Commission could 
not obtain the two-thirds majority necessary for its approval. 
The Conference thus failed as did the 1930 Hague Contcrcncc— 
to reach agreement on a uniform limit of territorial waters. 
None of the proposals put forward by the various States were 
successful in commending themselves to the delegations voting 
at a plenary session on April 21, 195S. 

By a tactical error and in a vain effort to arrive at a com¬ 
promise, the British delegation put forward a striking proposal 
which reads as follows: “(1) the limit of the breadth of the 
territorial sea shall not exte nd beyond six miles. Extension to 
this limit shall not, however, affect existing rights ol passage* 
for aircraft and vessels, including warships, outside three miles; 
(2) for the purpose of this Convent ion. the term “mile means 

J Supra* 5? 98. 
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nautical mile (1852 metres) reckoned at GO to one degree of 
latitude.” Fortunately, the British proposal received short 
shrift at the Conference and was rejected by an overwhelming 
majority. Had it been adopted, it would have undermined the 
traditional rule of a three-mile limit of territorial waters for 
which so many generations of eminent British statesmen and 
jurists had strenuously fought for over a century. 

The same fate overtook both the American and the Canadian 
proposals which failed to obtain the required two-thirds 
majority. The United States’ proposal was for a maximum 
breadth of six miles ofterritorial waters, in addition to a six-mile 
contiguous zone in respect of fishing and the exploitation of the 
living resources of the sea (with safeguards for the existing 
rights of ot her States). On the other hand, the revised Canadian 
proposal was based on a six-mile limit with a twelve-mile zone 
for lishcry and the cxploitntion of the biological resources of 
the sea. 

§ 1*20. Declarations by the British and American Govern¬ 
ments. In the result, the limit traditionally upheld by Great 
Britain of a three-mile zone of territorial waters remains 
unimpaired and unaffected by any of the proposals made at 
the Conference. This principle was expressly reallirmed by 
Commander Alan Noble. Minister of State for Foreign Affairs, 
in his statement to the House of Commons immediately after 
the conclusion of the Geneva Conference, that “the position is 
that the only generally reeogtlist'd rule in International Law is 
that the breadth of territorial waters is three miles and that 
all waters outside that limit are high seas. Claims to exclusive 
fishing outside the limits of territorial waters are not recognised 
by International Law. In the absence of any international 
agreement on the subject to which they are a party, Her 
Majesty’s Government reserve all their rights to the freedom 
of the high seas.” 1 

The otlieial views of the United States Government are to 
the same effect. Mr. Christian A. Ilerter, Acting Secretary of 
State, in his letter to Mr. William P. Hogcrs, Attorney-General 
of the U.S., dated May 9, 1958, reiterated the principle that 
“international law sanctions no greater limits than three miles 
of territorial waters.” “The position of the United States is 
that it claims only three miles for itself and recognises only three 
miles for foreign States. That position has not been modified 
in any way by anything that occurred at the United Nations 
1 Hansard, April 28, 1058, vol. 5H7, col. 24. 
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Conference on the Law of the Sea recently concluded at 
Geneva.” 1 

§ 121. The three-mile limit is the proper limit of territorial 
waters.- A review of the discussions which took place at The 
Hague Conference of 1930 and at the Geneva Conference of 1958 
brings out with clearness the fact that, in the absence of a 
binding international agreement, the majority of the maritime 
Nations are in favour of retaining the three-mile limit of 
territorial waters. This limit represents the minimum distance 
which these States are prepared to accept at present, and it 
is therefore more in accordance, than any other breadth, 
with the principle of t lie freedom of I lie seas. Anv extension 
of the limit must necessarily impost' additional restrictions 
on the use of the sea as a medium of international commerce 
and navigation, ami would constitute a retrograde solution 
to the problem of territorial waters. It would, moreover, 
add to the dittieultics of seamen since the question of 
ascertaining with accuracy whether a vessel is or is not within 
territorial waters becomes more searching with the increase 
of the marginal belt as the greater the distance from the 
shore, the more dillieult it is to lix by reference to the shore the 
exact position of the \cxscl.” - In addition, several landmarks 
used in visual piloting necessary lor small craft of all mil ions 
art 1 not visible at a range of six or more miles. It has also been 
estimated that only about one-fourth of the world's lighthouses 
have a range exceeding six miles. Moreover, many objects 
normally used for radar navigation would be unidentifiable at 
such extended distances. The adoption of a contiguous /one. 
in which only certain territorial rights may be exercised 
would further increase these difficulties, as it would superimpose 
on the present distinction between the high seas and the 
territorial waters an additional distinction between the pro¬ 
posed contiguous zone and the territorial waters. The fact, 
that three different regimes would be applicable in respect of 
waters which are essentially tin* same, since they all form part 
of the sea, would inevitably lead to serious legal complications 
which appear to be both dangerous and difficult of application. 
It would also impose a burden on the coastal Slate in respect ol 

1 Depart 11 lent of State, Washington, May 9, 1958. Cf. Statement by 
the Hon. Arthur II. I Iran, Chairman of the I'.S. Delegation at the Geneva 
Conference, of April 28, 1958: “our offer to agree on a six-mile breadth ot 
territorial sea was simply an offer and nothing more. Its non-aeeeptunee 
leaves the pre-existing position inflact.” 

* Hritish reply to the Experts' “Questionnaire,” he, cit, y l*:irt ID. 
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the effective maintenance of patrol services for the enforcement, 
of its customs, fiscal, sanitary and safety regulations. 

It is true that with respect to the contiguous /.one, the British 
Government admitted that the speed of modern vessels and 
aircraft and the immense range and power of modern imple¬ 
ments of warfare may render a belt of three miles insufficient 
to prevent injurious consequences resulting to the national 
territory from acts which have taken place on the high seas, 
hut this afforded no sullicicnt argument for a change in the 
three-mile limit. Where exceptional circumstances arise in 
stated eases and it can he shown that the enforcement- of a 
nat ion's Jaw or t he well-being of its people is seriously prejudiced 
by acts occurring on the high seas, then it is open to that nation 
to come to an agreement “enabling the State concerned to 
exercise such rights of control over the merchant vessels of the 
foreign State concluding the agreement as may he necessary.” 1 
The liquor treaties signed by the United States, between 19*21 
and 19.T2, for the enforcement of its Prohibition Jaws contain an 
implicit affirmation of this principle, as the American Govern¬ 
ment recognised that it could not exercise* jurisdiction beyond 
three miles of its coasts except by the express consent of the 
other interested States. 

§ 1*2*2. Rules on contiguous zones adopted by the Inter¬ 
national Law Commission and the Geneva Sea Conference. 

In its iinal Report of July 1959, the Int< rnatinnal Law Com¬ 
mission accepted the principle of a contiguous /.one not extending 
beyond twelve miles, for I Ik* prevention and punishment of a 
coastal State's customs, liscal or sanitary regulations within its 
territory or territorial sea. 2 Tin* British Government qualified 
its acceptance of this article before its adoption in 1959 in the 
following terms 3 : w Tt has hitherto been the policy of Her 
Majesty's Government to oppose any claims to the exercise of 
jurisdiction outside territorial waters. Many countries have, 
however, claimed to exercise jurisdiction for certain limited 

1 Bril is] i reply to the Experts* ^Questionnaire," lor. r#7., Fart HI. For 
ail exposition of the claims for an extension of territorial waters and 
the adoption of a contiguous /one, see Cade I, vol. iii, pp. 14!) and 
*161—174, and also La wrr ienitnrialv vl la zone coat lour, Kecueil, 
vol. 48 ( 1 O.'H). pp. 21-7 rl set/., and Kraske, Knslrninrrr. JMrerrshodrn mid 
Vrcihrit drr Mrrrr in Areliiv des Yolkerreelits. vol. a (10.71 52), p. 250. 
(f. The Island of Palmas award (1028). Keports «»f International Arbitral 
Awards, vol. 2, p. 820, and the Eastern Urendand ('asr (1 Still), IM'.LJ., 
Series A 11, No. 5.*5. 

* Article 00 of the Report, n/>. r//., p. 11. 

a Observations of the I’nited Kingdom Government, A/(.-N, 4/7(1, p. si4. 
Cf. Comments dated March 15, 1050, in A/CX, 4/00, Add, 1. 
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purposes beyond territorial limits. For the most: part these 
purposes have related to the enforcement of customs, fiscal or 
sanitary regulations only and the jurisdiction has been exercised 
within modest, limits, generally within a ‘contiguous zone 9 not 
more than twelve miles from t in* coast. Her Majesty's Govern¬ 
ment lane not themselves found it necessary to claim a 
contiguous zone, and wish to place on record their emphatic 
opposition as a matter of principle to any increase, beyond limits 
already recognised, in the exercise of jurisdiction by coastal 
Slides over the waters ofi their coasts, whether such increase 
takes the form of t lie extension of territorial waters or I he exercise, 
of wider forms of jurisdiction outside territorial waters. Her 
Majesty’s Government are satisfied, however, that on the basis 
of established practice, the article proposed by the Commission 
is acceptable provided t hat : (i) jurisdiction within the contiguous 
zone is restricted to customs, fiscal or sanitary regulations only; 
(ii) such jurisdiction is not exercised more than twelve miles 
from the coast; (iii) this article is read in conjunction with 
another article* staling that the- territorial waters of a State shall 
not extend more than three miles from the coast unless in any par¬ 
ticular ease a Stale has an existing historic title to a wideT hell. " 

"‘Her Majesty’s Government would further observe that tlu* 
term 4 coast' is ambiguous. The Commission should decline 
whether it is the physical coastline that is envisaged or the 
political coastline, /.<*., the base-line from which the territorial 
sea is delimited." 

As they emerged from the Geneva Sea Conference, the rubs 
on the contiguous zone read as follows: “(1) in a zone of the 
high seas contiguous to its territorial sea. the coastal State may 
exercise the control necessary to: (//) prevent mlrmgemenls ol 
its customs, fiscal, immigration or sanitary regulations within 
its territory or territorial sea: (/;) punish infringement of the 
above regulations committed within its territory or territorial 
sea; (*J) the contiguous zone may not extend beyond twelve 
miles from the base-line from which the breadth ol the terri¬ 
torial sea is measured; (it) where the coasts ol two States arc 
opposite or adjacent to each ot her, licit her of t he two Stales may, 
in the absence of a contrary agreement between them, extend the 
contiguous zone beyond tile median line every point ol which is 
equidistant from tile nearest points of the base-lines irom which 
the breadth of the territorial sea oft he two States is measured. 1 

1 Article 21. Para. « of this article was copied from the provisions 
applicable to the analogous ease, of tin* continental shell: supra, § 
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It is doubtful liow fur these rules may prove acceptable to the 
British and United States Governments when the time comes 
for their official adoption. As already stated t liese Governments 
do not recognise any extension of territorial waters beyond 
three miles unless they are parties to an international agreement. 

§ 128. Delimitation of territorial waters. -Having laid 
down the three-mile limit of territorial waters, it now becomes 
necessary to ascertain how this distance is to be measured. 

No dilhculty arises in determining the starting-point of the 
limit in the ease of a coast in which the line of demarcation 
between sea and land can lie clearly outlined. The base-line 
from which the territorial waters are measured is always “ the 
line of mean low-water spring tides, following the sinuosities of 
the coast and not a line drawn from point to point.” 1 The 
problem, however, becomes more dillicult when the shore is 
surrounded or fringed by islands, shoals or rocks. The question 
was considered by Lord Stowell in the ease of the American 
ship The Anna? which was seized by a Brit ish privateer at a 
place which was more than three miles from the mainland 
but approximately two miles from the alluvian islands off 
the mouth of the Mississippi. The United States claimed the 
restoration of the vessel on the ground that she was seized 
within American territorial waters. Lord Stowell held that 
the islands were the “ natural appendages of the coast on which 
they border and from which indeed they arc formed,” and that 
“ whether they arc composed of earth or solid rock will not 
vary the right of dominion, for the right of dominion docs not 
depend upon the texture of the soil.” lie accordingly released 
the ship to her American owners, as the protection of territory 
was to be reckoned from the islands which he described as 
forming “ a kind of portico to the mainland.” 

§ 121. Anglo-Norwegian Fisheries Case. The question was 
further considered by the International C ourt of Justice, in tlie 
recent Fisheries Case? The Court was asked by the two 
Governments to decide whether the “method employed for 

1 British reply (Point IV). This motliod is also referred to ns the 
trace par allele as opposed to t he courbe tan i*a file or “envelopes of ares of 
circles” following the line of the coast. As to technical del nils, sec the 
excellent contributions of S. AV. Boggs, Delimitation of the territorial sea , 
A.J.I.L., vol. 24 (1080), pp. 541-555; Delimitation of seaward areas under 
national jurisdiction, ihid., vol. 45 (1051), pp. 210-20(1; and International 
Houndaries (1040), eh. iii. 

2 [1805] 5 ('. Hob. 370, 085 c. Cf. Secretary of Slate, for India v. Sri 
Itaja Chcllikani Hama Hao , [1010] 02 T.L.K. 052 (1\C.). 

8 I.C.J. Reports, 1051, p. 110. 
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the delimitation of the fisheries zone bv the Royal Norwegian 
Decree of July 12, 1985, and the base-lines fixed by the said 
Decree in application of that method was contrary or not to 
interna ti ona 1 law.’ 5 

The portion of the coast covered by the Norwegian Decree 
extended from the Norwegian-Russian border on the south 
shore of Varnngcr-Fjord northwards along the east coast, of 
Finmark to the North Cape and thence southward along the 
west coast, as far as Traena (00° 28-8' N.), a little to the south of 
Vest fjord. It defined the limits of Norwegian territorial waters 
over this great stretch of coast by reference to straight base¬ 
lines drawn between 18 tixcd points some of which were over 
ten miles apart, the longest being 14 miles. The outer limit; 
of Norwegian territorial waters was drawn four miles from these 
base-lines by parallel lines. 

§ 125. United Kingdom pleadings, in denying the validity 
of the Norwegian Decree under international law, the United 
Kingdom Government reallirmed its view that, lor the proper 
delimitation of territorial waters, the base-line must be the 
low-water mark on permanently dry land (forming part of 
Norwegian territory) or the proper closing line of Norwegian 
territorial waters. 1 In view of the special configuration of 
the Norwegian coast and other irregularities of its coastline, the 
United Kingdom Government advocated the adoption of the 
“ ares of circles ” method, which consists in drawing ares with a 
radius of three miles (in the ease of Norway, four miles) from 
every permissible base-point along the coast and of treating the 
line thus formed by all the intersecting ares as t he outer limit 
of a State’s territorial waters. 2 

§ 126. The Court’s Judgment. —In its judgment, delivered 
on December 18, 1951, the Court held that “ it had no difficulty 
in finding that for the purpose of measuring the breadth of the 
territorial sea, it is the low-water mark, as opposed to the high- 
water mark, or the mean between the two tides, which has 
generally been adopted in the practice of States, This criterion 
is the most favourable to the coastal State and clearly shows 
the character of territorial waters as appurtenant to the land 
territory.” 3 The Court, however, found itself obliged “ to 

1 In the ease of bays, llie closing line should he drawn, in the British 
view, between the natural geographical entrance points where the indent a- 
tion ceases to have the configuration of a bay. 

* British lleply, op. cit ., para. 180 (/). 

8 At pp. 128 and 133 of the judgment. 
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deride whether the relevant- low-water mark was that of the 
mainland or of the ‘ skjaorgaard ’ (a Norwegian term meaning 
literally rock rampart and embraeing the various islands, islets, 
rocks and reefs). Hut since the mainland was bordered on its 
western sector by the ‘ skjaerganrd ’ which constituted a whole 
with the mainland, it was I lie outer line of the ‘ skjaerganrd 5 
which should be taken into account in delimiting the belt of 
Norwegian territorial waters. This solution was dictated, in 
the Court's opinion, by ‘geographic realities ? and was also 
influenced by ‘economic interests peculiar to a region, the 
reality and importance of which arc clearly evidenced by Jong 
usage/ ” 1 The Court thus arrived at the conclusion, by ten 
votes to two, “ that the method employed for the delimitation 
of the fisheries /one by the .Koval Norwegian Decree of July 12, 
1035, was not contrary to international law,” and by l ight, votes 
to four, “ that: the base-lines li\ed by the said Decree in applica¬ 
tion of this method were not. contrary to international law.” 

It should bo noted, however, that Judge Iluckworth (l-.S.A.) 
only concurred in the operative part of the judgment “ for the 
reason that he considered that the Norwegian Government had 
proved the existence of an historic title to the disputed areas 
of water.” 2 Two of the other concurring .Judges, the Chilean 
Judge Alvarez and the late Chinese Judge Hsu Mo appended 
to the Court's judgment statements of their separate opinions. 
Judge Alvarez was of the opinion that the Court, in addition to 
its task of determining the quest ions submit ted to it, had t be task 
of developing the law of nations, \ iz., that ‘‘it must remedy 
its shortcomings, adapt existing principles to the new conditions 
of the life of peoples, and even if no principles exist, create 
principles in conformity with such conditions.” He held 
accordingly fc ‘ that the Norwegian Decree of 11)35 was not 
contrary to any cypress provision of international law. Nor 
was it contrary to the general principles of iutcruut ional law, 
because the delimitation was reasonable, did not infringe 
rights acquired by other States, did no harm to general interests 
and did not constitute an (thus dc droit.'' 3 Judge Hsu Mo, on 
the other hand, stated that, although he agreed with the finding 
of the Court: on the method of straight lines used in the 
Norwegian Decree, “ he was unable to share its view that all 

1 At p. 13.‘t of the judgment. The Court, incidentally, treated as 
irrelevant, the trace par all He method of delimitation as it was abandoned in 
the British Kcplv (at p. 120). 

2 At p. 14 k " 

3 At pp. 140 and 153. 



TERRITORIAL WATERS 


101 


the straight bases fixed by that. Decree were in conformity 
with the principles of international law. Apart from eases of 
bays and islands, the belt of territorial sea should be measured, 
in principle, from the line of the coast, at. low tide. Inter¬ 
national Jaw permits, in certain circumstances, deviations from 
this general rule. Where the deviations are justifiable, they 
must be recognised by other States. Norway is justified in 
using the method of straight lines because of her special geo¬ 
graphical conditions and her consistent, past practice which is 
acquiesced in by the international community as a whole. 
But for such physical and historical facts, the method employed 
by Norway in her Decree of 1935 would have to be considered 
to be contrary to international law.” “To leave out all the 
points on land which interpose between the two extreme points 
(across Svaertholthavcl and Lopphavet) and to enclose the 
whole concavity of the coast bv drawing one excessively long 
line is tantamount to using the straight line method to extend 
seaward the four-mile breadth of the territorial sea. The 
application of the method in this manner cat mot be considered 
as reasonable.” 1 

§ 127. Dissenting Opinions of the International Judges.— 
The* legal implications of the Norwegian Decree were dealt 
with in a masterly way by the two dissenting Judges, Judge 
McNair of the United Kingdom and Judge Bead of Canada. 
Judge McNair pointed out that “there is an overwhelming 
consensus of opinion amongst maritime States to the effect 
that the base-line of territorial waters, whatever their extent 
may be, is a. line which follows the coastline along low-water 
mark and not a series of imaginary lines drawn by the coastal 
State for the purpose of giving effect, even within reasonable 
limits, to its economic and other social interests and to other 
subjective factors.” “Such a delimitation is in conflict with 
international law and its effect will be to injure the principle 
of the freedom of the seas and to encourage further encroach¬ 
ments upon the high seas by coastal States.” 2 Judge Bead 
similarly held that he would have much dilliculty in finding a 
justification for the Norwegian system 44 which purports to 
exclude all other States from areas of the high seas ” and to 
deprive them of 44 rights and privileges which, before the 
extension, they were entitled to enjoy and exercise under the 
rules of international law. No question of res nullius or 

1 At pp. 154 and 150. * At pp. 101 and 185 of the judgment. 

4 
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annexation arises in the ease of the sea. All nations enjoy all 
rights and all privileges in and over all of the sen beyond the 
limit, of territorial waters. It follows that the power of a 
eoastal State to mark out. its maritime domain cannot be used 
so as to encroach on the high seas and impair these rights and 
privilege's. Its power is limited to the marking out. of areas 
already subject to its sovereignty. 1 2 * 4 * 

§ 128 . Appraisal of the Court’s Judgment.-- The judgment 
of the International Court in the Fisheries Case gave rise to 
a considerable number of comments and criticisms. 8 It is 
suggested, however, tlial no exaggerated importance should 
be given to the Court's line lings. Jt cannot be held that it 
created a precedent si net 1 it dealt with a unique geographical 
configuration of a coast which—us the Court repeatedly said— 
was “exceptional.” Its judgment really amounted to a judicial 
continuation that straight lines which follow the general direction 
of the coast and satisfy the criteria laid down for the enclosure 
of inland waters are not inconsistent with international Jaw. 

Nor must the Court's judgment be construed as having 
brought- a change in the general principles governing the 
delimitation of territorial waters. The Court itself laid stress 
on the proposition that “the delimitation of sea areas has 
always an international aspect.; it cannot be dependent merely 
upon the will of the coastal State as expressed in its municipal 
law.” Its “ validity with regard to other States depends upon 
international law.” It is, as the Supreme Court of tin* United 
Stales said in two recent eases, “a question for consideration 
among nations as such.” 1 Moreover, the real issue before the 
Court concerned solely the use of territorial waters for fishery 
purposes and was based on a variety of grounds such as “ pre¬ 
scriptive and historic rights, geographical realities and economic 
and social equities,” an accumulation of elements which would 

1 Keports, 1951. pp. ISP 190. 

2 See in particular Waldock, The A agio-Norwegian Fisheries Case , 

1LY.I.L., vol. 28 (1951), pp. Ill 171; Wilbcrforec, Same aspects of the 
Aagio-Norwegian Fisheries Case, Gmtius Transactions, vol. 38 (1953), 
pp. 151 108; Klvenson, The A agio-Norwegian Fisheries Case and its legal 
consequences , A.J.I.L., vol. 40 (1952), pp. 009-0.10; JIainhro, The Case 
Law of the International Coart (1952), pp. 102-107 and 121 149; Smith, 
The Anght-Norwegian Fisheries Case , Year Kook of World Affairs (1950), 
pp. 283-007; An by, Le PrMeme dc la mer lerriloriale divant la Cour 
Internationale de Justice, vol. 80 (1950), p. 25, and Christakis, La 

determination dc la ligne. de base de la mer iemtorialr en droit international 
moderne (1950), pp. 31 48. a At p. 102 of the judgment. 

4 l-nitcd States v. Stale of California (1917), 002 U.S. 19, 05, and United 

States v. State of Texas (1950), 009 U.S. 707, 718. 
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be difficult, to find so combined in any country other than 
Norway. An extension then lore of the Court’s judgment, to 
other eases not strictly in point seems unwarranted. 

§ 120. Case of islands. —Where an island is situate within 
the three-mile limit, the belt of waters round it; will constitute 
territorial waters. This belt will be three miles wide and 
will be measured from low-water mark following the sinuosities 
of the island. 1 If the island is more than three, but not 
more than six, miles from the coast, then the whole extent 
of waters would be territorial since it would be inadvisable to 
allow any small strip of high seas between the coast and the 
island. Where the island is more than six miles from the shore, 
but only slightly so, then it would appear reasonable to permit 
a State t o claim a small extension of its marginal bolt in order to 
establish a uniform regime of its territorial waters. In all 
other eases, an island is to be treated as possessing its own belt 
of territorial waters in accordance with t lie principles already 
outlined. As regards the formation of new islands, it may be 
held, generally, that when they rise on the high seas, they are not 
the property of any State before their effective occupation and 
its not ification to the other St ates. If, however, they rise wit hin 
a Stale's territorial waters, they are considered as the property of 
that State whose territorial waters will be thus extended by the 
fact that they will then be measured from 1 he new islands. In the 
ease of Norway, the l-niled Kingdom conceded in the Fisheries 
Case that the islands forming part of the “ skjaergaard ” 2 on the 
west coast ought to be treated as part- of Norway’s coastline. 3 

The definition given to islands by I he Geneva Sea (Conference 
of 1958 reads as follows: “(1) An island is a naturally-formed 
area of land, surrounded by water which is above water at high 
tide; (2) the territorial sea of an island is measured in conformit y 
with the provisions of these articles.” 4 

§ 130. Archipelagos. —The generally recognised rule appears 
to be that a group of islands forming part of an archipelago 
should be considered as a unit and the extent, of territorial 
waters measured from the centre of the archipelago. 5 In the 

1 Westlake, vol. i, p. 118; Jessup, p. 455. See also Hritish Keplv to 
the League of Nations “Questionnaire," 1020, Point V. 

2 For a deli nit ion of this term, sec supra . § 126. 

3 I.C.J. Keports, 1051, vol. ii, Keplv of the I'nited Kingdom. 

4 Art. 10 of the Convention on “The Territorial Sea.” 

5 This is the solution favoured by the Draft Convention of the Experts’ 
Committee submitted to The Hague Conference of 1980. See also 
article 5 of the Draft of the Institute of International Law at its Stockholm 
meeting in 1928, Annuaire, vol. 84, p. 756. 
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case of isolated or widely scattered groups of islands, not 
constituting an archipelago, the better view seems to be that 
each island will have its own territorial waters, thus excluding 
a single belt for the whole group. 1 Whether a group of islands 
forms or not an archipelago is determined by geographical 
conditions, but it also depends, in some cases, on historical or 
prescriptive grounds. Thus the British claim to jurisdiction 
over New Guinea and Papua, although covering more than one 
hundred miles from the shore, embraces all the numerous 
scattered islands which are considered as forming an archipelago 
and has been generally admitted by other nations. A further 
instance is supplied by the special ease of the islands de los 
Canarios, on the south coast of Cuba, which extend from the 
Jardines Bank to Cape Frances and comprise an area of over 
one hundred miles. Within this zone are included some islands, 
but mainly banks upon which the depth of water is not 
sufficient to allow of navigation. In this ease there can be 
little doubt that the islands are to be treated as forming an 
archipelago and that the territorial waters of Cuba 44 run along 
the exterior edge of the banks.” 2 The solution adopted in the 
Treaty of Paris of February 9, 1920, relative to Spitsbergen, 
similarly provides that the archipelago includes a certain 
number of islands 41 together with all islands, great or small, 
and rocks appertaining thereto.” 

With regard to the Galapagos Islands, the Ecuadorean 
Government by a law enacted on February 21, 1951, 3 fixed a 
twelve-mile breadth of territorial wafers and established base¬ 
lines around these islands (Colon Archipelago) so that the 
archipelago is treated as a continuous land mass. The United 
States protested against this law by a Note of June 7, 1951, 
which in part reads as follows: “The United States has, in 
common with the great majority of maritime nations, long 
adhered to the principle that, the belt, of territorial waters 
extends three marine miles from the coasts. This principle 
when applied to insular possessions, contemplates a separate 
belt, of territorial waters lor each island, excepting where the 
water distance separating the islands is less than six marine 
miles. Both t he purported establishment, of a belt of Ecuadorean 
territorial waters twelve nautical miles in breadth and the 

1 Ilritish reply to “Questionnaire,” Part V. 

8 Hall, p. 140. Sec* also (iidel, vol. iii, pp. 700-717, and Evenscn, 
Certain legal aspects concerning the delimitation of the territorial waters of 
Archipelagos , U.N. Doe. No. A/ Conf. 10/18 (1957), pp. 10-80. 

8 llegistro Ofieial, No. 750, March 0, 1051. 
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assertion of a claim to a single belt of territorial waters around 
the entire Colon Archipelago, contravene this principle of 
international law. Moreover, in specifying the method of 
determining base-lines, article 3 of the law in question does not 
appear to be in accordance witli the principle of international 
law that, in general, such a base-line follows the sinuosities of 
the coast at the point of low-water mark.” 

§131. Rocks and banks.-The principles applicable to 
islands govern also the question of rocks, banks and reefs. 
When outside the three-mile limit of territorial wat ers, they are 
only to be treated as part of a State's territory, and therefore 
as possessing their own marginal belt, if they are permanently 
over high tide and capable in their natural stale of being 
effectively occupied and utilised. 1 The geographical situation 
of the rocks and banks off the Norwegian coasts demands 
special consideration. The Ordinance passed on February 22, 
1812, enacted that Norway’s territorial waters were to be 
measured from “the outermost isles or rocks which arc not 
submerged by the sea.” Exactly one hundred years after¬ 
wards, a special Commission of Norwegian Experts reported 
that “the boundary line of the territorial waters of Fin mark 
was to be measured from the rocks which are not eonlimially 
under water.” 2 

The Norwegian Boval Decree of 1035, already referred to, 
provides that “ the lines of delimitation towards the high sea 
of the Norwegian fisheries /one as regards that part of Norway 
which is situate northward shall run parallel with straight 
base-lines drawn between fixed points on the mainland, on 
islands or rocks.” The British point of view was that the 
base-line must Ik* the low-water mark on permanently dry land 
forming part of a State* territory or the proper closing line of 
that. State’s internal waters. Although the International 
Court of Justice accepted the validity of the base-lines indicated 
in the 1935 Decree, 3 the British contention was not dealt with 
in the Court's judgment as Norway was successful in proving 
that none of the drying rocks used by her as base-points was 
distant more than four miles from permanently dry land. 

Article 2 of the North Sea Fishery Convention of 1882 

1 British Delegation’s amendment to Basis No. 14 at The Hague 
Codification Conference, 1930. Cf. the judgment of the International 
Court of Just ice in The AI inquires anti Ecrchus Case (1953), I.C.J. Heports, 
1953, p. 53. 

1 Boye, in 33rd Report of the I.L.A. (1924), p. 304. Cf. supra , § 124. 

8 I.C.J. Reports, 1951, p. 143. 
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provides that the territorial line shall he measured along the 
whole extent of the eoasts of the respective countries as well 
as of the dependent islands and hanks. 1 The treaty between 
Great Britain and Denmark of 1902, regulating the fisheries 
in the part of the ocean surrounding the Faroe Islands and 
Iceland, defines Danish territorial waters as follows: “the 
subjects of Ilis Majesty the King of Denmark shall enjoy the 
exclusive right of fishing within the distance of three miles from 
low-water mark, along the whole extent of the eoasts of the 
said islands as well as of the dependent- islets, rocks and hanks ” 2 
(article 2). It will he noticed that “ rocks ” are included in this 
treaty, though they are not specified in the North Sea Fishery 
Convention of 1882. The Convention of October 20, 1921, on 
the Statute of the Aaland Islands, 3 similarly declares that “ the 
territorial waters of the Aaland Islands arc considered as extend¬ 
ing to a distance of t hree marine miles at low-water mark of the 
islands, islets and rocks not constantly submerged.” 

§ 132. Report of the International Law Commission. - 
At the imitation of M. Francois, the special rapporteur of the 
Commission, a Committee of five experts, amongst whom was 
Commander U. II. Kennedy of the Hydrographic Department, 
of the Admiralty and Mr. S. Whittcmore Boggs, special adviser 
on Geography of the l.S. Slate Department, met at The Hague 
ill April 1953 in order to examine certain questions of a technical 
nature arising out of the Commission's Draft Beport on the 
regime of territorial waters. 4 

Their conclusions, which from the sailor’s point of view are 
of the highest import a nee, proved of great value* to the Inter¬ 
national Law Commission and the Geneva Sea Conference. 

§ 133. Territorial Sea.—The latter body adopted the 
following article (3) in its Convention on “The Territorial Sea 
and the Contiguous Zone:” except where otherwise provided in 
these articles, the normal base-line for measuring the breadth 
of the territorial sea is the low-water line along the coast, as 
marked on large-scale charts oflicially recognised by the coastal 
State. 

1 Convention of Mav 0, 1882 put into force by the Sea Fisheries 
Act, 188a (4H & 47 Viet."e. 22). 

2 State Papers, vol. 94, p. 29. Treaty denounced liv Iceland in 1951. 
See also infra, § 103. 

3 Signed by Great Britain, Denmark, Estonia, Finland, France, 
Germany, Lithuania, Poland and Sweden. See Suontausta, La situation 
juridiqm ties lies (/'Aland in Zcitsclirift fur Auslandishes OefTcntliehes 
Recht, vol. 18 (1951), pp. 741-752. 

4 LJ.N. Publications— A/CN, 4/61/Add. 1, dated May 18, 1953. 
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Art. I. (1) In localities where the const line is deeply 
indented and cut into, or there is n fringe of islands along the 
coast in its immediate vicinity, the met hod of straight base-lines 
joining appropriate points may be employed in drawing the 
base-line from which the breadth of the. territorial sea is 
measured. (2) The drawing of such base-lines must not depart, 
to any appreciable extent from the general direction of the 
coast, and the sea areas lying within the lines must be sufficiently 
closely linked to the land domain to be subject to lbe regime of 
internal waters. 

§ 1JU. Delimitation of base-lines.- Paragraph 3 of article I 
goes on to provide* that “the base-lines shall not he drawn to 
and from low-tide elevations, unless lighthouses or similar instal¬ 
lations, permanently above* sea leve l, have been built on them.” 

Following the decision of the International Court of Justice 
in the Fisheries Case, paragraph 1 of the article states that 
in eases where the method of straight base-lines applies in 
conformity with the provisions of paragraph 1, “account may 
be taken, in determining particular base-lines, of economic 
interests peculiar to the region concerned, the reality and 
importance of which are clearly evidenced by a long usage.*’ 
This provision is, however, limited by the next following 
paragraph, which declares that “the system of straight base¬ 
lines may not be applied by a State in such a manner as to cut off 
from the high seas the territorial sea of another State.' 1 Finally, 
the article imposes on the coastal State the duly to indicate 
clearly on Admiralty charts the straight base-lines and to give 
them due publicity. 

Article 5 (1) of the Convention expresses the obvious rule 
that the waters on the landward side of the base-line of the 
territorial sea form part of a State's internal waters. It. adds, 
however, that “where the establishment of a straight base-line 
in accordance with article 1 has the effect of enclosing as 
internal waters, areas which previously had been considered 
as part of the territorial sea or of the high seas, a right of innocent 
passage, as provided in article's It to 23, shall exist in those 
waters.*’ 1 This safeguard appears necessary if, in accordance 
with the judgment of the International Court of Justice in the 
Fisheries Case , a State* can claim the* right to delimit it s territorial 
sea on the straight Imsc-Iincs principle, and thus include in its 
interior waters parts of the high seas or of the territorial sea 
which had previously been waters open to international traflic. 

1 Cf. infra, $ »»». 
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In such a case the coastal State cannot deprive vessels of other 
nations of the right of innocent passage through these waters. 

The last article (6) of this Convention in so far as if applies 
to the territorial sea proper, declares that its outer limit “is the 
line every point of which is at a distance from the nearest point 
of the base-line ecpial to the breadth of the territorial sea.” 

§ 135. Delimitation of the boundary of the territorial sea.— 
With regard to the delimitation of the territorial sea in cases 
where the coasts of two States arc opposite each other or are 
adjacent, the Convention provides that in the absence of 
agreement between them, neither Stale is entitled to extend its 
territorial sea beyond the median line every point of which is 
equidistant from the nearest points on the base-lines from which 
the breadth of the territorial sea of each of the two States is 
measured. These provisions are not, however, applicable to 
eases where by reason of historical iitles or other special 
circumstances, it becomes necessary to fix the delimitation of 
the territorial sea in a different manner. The lines of demarca¬ 
tion between the territorial seas of two adjacent or opposite 
States is to be marked on the officially recognised large-scale 
charts of the coastal Stales. 1 

§ 130. Delimitation of islands and rocks.—As already 
stated, the Convention defines an island as a natural extension 
of land surrounded by water which remains exposed at high tide. 
In the case of exposed rocks or shoals which are, wholly or 
partly, at a distance from tIn* mainland or an island not 
exceeding the breadth of the territorial sea, such rocks or shoals 
at low t ide may he taken as a base-line for measuring the breadth 
of the territorial sea. In all other eases, they have no territorial 
sea of t heir own. 2 

§ 137. Artificial islands and rocks.—The question of the 
erection of artificial islands or rocks has recently occupied the 
attent ion of several international publicists. The distinguished 
Chilean jurist Dr. Alejandro Alvarez specially dealt with 
this subject in the 19*24 Report of the International Law 
Association. 3 It seems, however, that the ordinary rules 
governing territorial waters should be applied to all structures 
erected on islets, shoals or rocks and that they should not be 
treated as forming part of a State’s territory when built on 

1 Art icle 12 of the Convention. 

8 Ibid ., articles 10 and 11. 

3 33rd Report, pp. 278 el seq. See also Gidol, vol. ill, p. G84; and 
Johnson, Artificial Islands, I.L.Q., vol. 4 (1951), pp. 203-215. 
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rocks which arc entirely submerged or hidden by the sea. It 
was in this sense that the District Court, for the Southern 
District of Alabama held that a beacon built on a shallow reef 
(The Sea Horse Reef) which was wholly submerged should not 
be considered as part of “the coast of the United States, its 
territory or possessions ” within the meaning of the Anglo- 
American Treaty of 1921, as those terms “ had no reference to 
marine structures erected in the water and having no coast.” 1 

The attitude taken up by the British Government was 
summarised as follows in the preparatory work of The Hague 
Codification Conference: “ An island is a piece of territory 
surrounded by water and, in normal circumstances, perman¬ 
ently above high water. It does not include a piece of territory 
not capable of effective occupation and use. llis Majesty’s 
Government consider that there is no ground for claiming that 
a belt of territorial waters exists round rocks and hanks not 
constituting islands as defined above ancl would view with 
favour an international agreement to this effect in order that 
there may be no doubt as to the status of the waters round 
such rocks and banks and round artificial structures raised 
upon them.” 2 It would be recalled that in the 1950 Report 
of the International Law Commission installations constructed 
on the continental shelf necessary for the. exploration and 
exploitation of its natural resources, do not possess the status 
of islands and have no territorial son of their own. 11 

With regard to lighthouses erected outside territorial waters, 
they must not be assimilated to islands, but must he treated 
as anchored lightships and a State is not, therefore, entitled 
to claim jurisdiction over the waters surrounding the light¬ 
house. 

§ 138. Questions as to certain rocks.—The absence of any 
mention of “ rocks ” from the North Sea Fishery Convention 
of 1882 has led to questions being raised with regard to the 
lighthouses erected on the Eddystone, the Hell Rock and the 
Seven Stones Rocks off the Seilly Islands. As to the Eddy- 
stone, the British Government has refrained from putting 
forward a claim to territorial jurisdiction, presumably on the 
ground that the rock is not permanently over high tide. Sir 
Charles Russell, in his arguments during the Behring Sea 

1 United Stales v. Henning [19201 7 F. (2nd) 488. 

2 British reply to League of Nations’ “Questionnaire,” 1929, op. cit. t 
Part VI. Cf. Johnson, Artificial Islands , I.L.Q., vol. 4 (1931), pp. 202 213. 

8 See supra t § 89, art. 71 (3). 

4* 
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Arbitration, claimed that a lighthouse built upon a rock or 
upon piles driven into the bed of a sea “ becomes as far as that 
lighthouse is concerned, pari of the territory of the nation 
which has erected it, and has incident to it all the rights which 
belong to the protection of territory.” West lake would limit 
this statement to a claim to immunity from violation and injury, 
together with exclusive authority and jurisdiction of the 
territorial State. “ It would be dilheult to admit that a mere 
rock and building, incapable of being so armed as really to 
control the neighbouring sea, could be made the source of a 
presumed occupation of it, converting a large tract into terri¬ 
torial waters.” 1 The rock or reef on which the Kddvstonc 
lighthouse is built is covered by sea at high title, “ but exposed 
to the extent of ail area of about 500 square yards at low-water 
of neap tides.” 2 

As regards the Hell Hock which lies approximately ten 
miles cast-south-east of Arbroath and has a lighthouse on it, 
complaints have been made of foreign fishermen using Hie 
fishing ground in its neighbourhood. This rock is also entirely 
covered at high water; at the ebb of spring tides it is uncovered 
to a depth of four feet, while at low-water of neap tides the top 
of the rock is just visible. Whether the .British Government 
has claimed that the waters surrounding this rock are territorial 
is not known, but probably the same considerations apply to it 
as to the Eddystone. 

The Seven Stones Hocks arc a reef off the Seiily Islands, 
about seven miles from Land's End and about a mile in length, 
with a lightship on it. No part of the rocks is above the sea at 
low-water of neap tides. These rocks arc not claimed as being 
within British territorial waters. 3 This refusal to assert juris¬ 
diction is mentioned by Westlake as an example of “greater 
moderation” than the claim advanced at. the beginning of the 
nineteenth century by Spain to the Falkland Islands on the 
ground of dependence on the Continent. 4 

It may be noticed that the Eddystone, the Hell ltoek and 
the Seven Stones Rocks are all more than six miles from the 
mainland. The Casquets which are less than six miles from 
the Island of Alderney are properly rocky islands on one of 
which a lighthouse has been erected, and the British Govern- 

1 Westlake, vol. i, p. UK). 

8 Fulton, The sovereignty of the sea , p. (>42. 

3 I hid., pp. (»42 (143. 
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merit could properly claim jurisdiction over them. 1 The 
Goodwin Sands arc situated beyond three miles from the 
Rritish coast and are dry at low-water; they might, with good 
reason, be treated as dependent, banks within the meaning of 
the North Sea Fishery Convention, but it does not appear that 
the Rritish Government has so dealt, with them. 2 

§ i:*9. Limits of territorial waters in frozen seas.—The 
question has often been raised as to whether, in ease the sea 
is frozen, the sovereignty of the riparian State extends to the 
limits of the ice forming a continuous pack from the shore, 
without taking into consideration the normal limits of the 
territorial sea. To admit the affirmative absolutely is to give 
to States, especially in llie Polar regions, an excessive marginal 
belt, as pack-ice may assume immense proportions. From 
a reasonable point of view, one. does not see why a physical 
accident, often temporary, should be able to produce a change 
in the legal position of the high sea. It will lie sullieient for 
the safety of the littoral Stale if its rights are extended to the 
supervision of the ice-pack within the limits of the territorial 
sea, for instance, by forbidding communication between the 
part under its sovereignty and the rest of the frozen surface. 3 
The question of coasts bordered by perpetual ice does not 
likewise present any special ditlieiilty. The doctrine advanced 
by Russia in 1911 that, the territorial waters should be measured 
“ from the extremity of the standing ices bordering the coast 4 
is unacceptable as it: would extend the limit of marginal belt 
to a considerable width. Territorial waters, whether liquid 
or solid, ought to be subjected to the same regime of a three-mile 
limit. This is the view which is adopted in the Paris Treaty of 
February 9,1920, relat ive to Spitsbergen, and which disregarded 
the Draft prepared at Oslo in 1912 to the effect that the terri¬ 
torial sea of Spitsbergen should 1 m; held to include “the waters 
and ice which surround the islands up to an extent, of eight 
marine miles.” r * The same silence regarding ice-packs is to be 

1 Ollier instances of lighthouses further than six miles front mainland 
or islands in Great Jlntain are: Dubli Artaeli, 13 miles SAY, of Mull; 
Smalls, 7 miles W. of Island of Grassholm and la miles total from mainland; 
Skerry vore, 9 miles SAW of Tiree Island. Abroad: llmthcrs, lied Sea, 
34 miles from West shore, and Daedalus Shoal, 40 miles from same (both 
in northern portion). 

2 Fulton, op. p. 040. 

8 See the suppression by the Aineriean authorities in February 1904 
of a gaming-house established on the frozen sea of Alaska beyond the 
limits of the territorial sea, Holland in 11.0.9.1., vol. ii (1904), p. 040. 

4 Foreign Relations , United States (1912), p. 1000. 

6 K.G.D.I., vol. 20 (1913), p. 282, and vol. 5 (2nd series, 1920), p. 10C. 
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met with in the Aaland Convention of October 20, 1921, and 
also in the Peace Treaty of Dorput of October I t, 1920, between 
Russia and Finland. 

§ 140. The sector principle. Present explorations in the 
Polar regions are likely to resull. in new claims to increased 
sovereign rights based on t he “sector principle.” This principle 
was invoked by Soviet Russia in 1920 when slu? advanced a 
claim to all lands and islands lying in the Arctic north of her 
state territory and between the latter and the North Pole. 1 
The ‘’sector principle” was rejected bv the United States 
Government in 1929 as being “an attempt to create artificially a 
closed sea and thereby infringe the right of all Nations to the 
free use of the high sens." 2 

§141. Legal status of Antarctica. Modern developments 
have 1 directed renewed attention to the legal status of the 
Antarctic regions. As already staled, existing rights and claims 
are based on discovery, occupation and the exercise of adminis¬ 
trative and legislative functions. 3 In the ease of the Falkland 
Islands Dependencies, tin* United Kingdom has rejected the 
conflicting claims of Argentina and Chile based on the principle 
of proximity. 4 * 6 One of the suggested solutions to the problems 
beset with dillicultics of devising an international regime for 
Antarctica, would consist in the conclusion of an international 
agreement for the demilitarisation of the Antarctic Ocean by 
the interested parties. The nucleus for such a solution already 
exists in the agreement bet with the United Kingdom, Argentina 
and C hile to abstain from sending warships south of <>0 <lcgre.es 
of latitude during the 1918-49 Antarctic season and in every 
season since then/* 

The recent distinguished achievements of Sir Fidmund 
Hillary and Sir Vivian Fuchs, the leader of the Commonwealth 
Trans-Antarctic Expedition, have reopened the question of 
sovereignty over the Polar regions and a suggestion has been 

1 Decree of April 15, 1920. 

2 Minute of the I'.S. Navy Department to the l/.S. Secretary of State 

dated September If a, (I'.S. (Jovt. Printing Oil ice, Washington, 11)29). 

Cf. llayton. The ''American" Antarctic* A.J.I.L., vol. 50 (1950), pp. 000 007. 
P. A. Toma, Soviet attitude towards the, acquisition of territorial sovereignty 
in the Antarctic, ibid., pp. (HU 021, and Dollat, Lc droit international des 
fHpar.es point res, Hccucil. vol. 75 (1919), pp. 100 140. 

3 Jenks, An International lleghne for Antarctica, International Affairs, 
vol. 02 (1950), pp. 414 420. 

4 Waldoek, Disputed Sovereignty in the Falkland Island Dependencies , 

B.Y.I.L., vol. 25 (1948), pp. 011 050. 

6 As regards the right of whaling in the Antarctic Ocean, sec infra, § 438. 
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put forward that these regions should be placed under the 
administration of the railed Nations to avoid the conflicting 
territorial claims of so many nations. As a first step towards 
the solution of these problems, t he United States has proposed the 
summoning of an International Conference to consider the con¬ 
clusion of an international agreement ensuring that Antarctica 
be used only for peaceful purposes (not inconsistent with the 
Charter of the United Nations) and that it “be open to all 
States for scientilie investigation/' This will make it possible 
to continue, on ail increased scale, the successful co-operation 
begun during the International Geophysical Year of 1058. 
In addition to Great Uritain, Australia, New Zealand, South 
Africa, Argentina, Chile, Japan and Russia have already acceded 
to the American proposal. 1 

Rights of States over tiieir Territorial Waters 

§ 142. Enumeration of the rights of the territorial State.— 
Ry the practice of nations and the theory of self-preservation 
and protection on which the principle of territorial waters is 
based, it is generally recognised that a State may exercise 
certain well-defined rights of control within its marginal belt. 
These rights resolve themselves into five: jurisdiction over 
foreign ships of war and merchant, vessels, police functions, 
customs and revenue functions, fishery rights, maritime 
ceremonial and establishment of defence zones. 

(1) Jurisdiction over Foreign Vessels 

§ 148. Justifiable measures by the littoral State. -For 
reasons based oil the right of security and self-defence, a State 
may forbid or limit the access to its territorial waters of foreign 
warships; it may prescribe manoeuvres or gunnery practice at 
a fixed distance from the shore; and it may exclude foreign 
pilots from serving within its waters. It may also enact 
sailing regulations applicable to all ships, national and foreign, 
regarding the rules of the road, obligatory pilotage, and the 
protection of buoys, beacons, lightships, submarine cables 
and pipe lines within its territorial waters. 

§ I B. The right of innocent passage of merchant vessels.— 
A State’s control over foreign merchant vessels is, however, 
subject, to their right of innocent passage, which was upheld by 
several international jurists in the past and remains equally valid 
to-day. Gentilis, although opposed to the doctrine of the free 
1 The Times, May 21, 1058. 
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sea, was nevertheless in favour of peaceful passage which, in 
liis view, included the right to “ enter and leave ” territorial 
waters. 1 Valid similarly holds that “ a Nation cannot refuse 
access to non-suspccted vessels, for innocent purposes, without 
infringing its duty.” 2 A more modern jurist has said that 
“ the interests of the whole world are concerned in the possession 
of the utmost liberty of navigation for the purposes of trade by 
the vessels of all States.” 3 The passage includes the right 
to stop and to weigh anchor, but only to the extent that it 
constitutes the ordinary incidents of navigation, 4 or is rendered 
necessary by stress of weather or damage to the ship. The 
same principle was adopted by the Institute of International 
Law at its Amsterdam Conference in 1057 to the effect that 
“foreign vessels have a right of innocent passage in the terri¬ 
torial sea, including the right to stop and anchor there insofar 
as this right constitutes an ordinary incident of navigation or 
is rendered necessary by force majeure or a state of danger.” s 

The right of innocent passage must therefore be considered 
as established in the most complete manner to all such ships 14 as 
pass on the seas upon their lawful occasions.” It is the natural 
consequence of the principle of the freedom of the seas. In 
addition, no State is entitled to levy toils or require the 
payment of any dues in respect of the innocent passage of ships 
through its territorial waters except in consideration of special 
services rendered to them. 

§ 1 15. Of warships.—As regards nicn-ol-war, the question 
is controversial whether they enjoy the same right: of innocent 
passage. The better view appears to be that such user should 
not be denied in time of peace when the territorial waters are 
so placed that passage through them is necessary for inter¬ 
national traffic. The question was considered both by the 
Institute of International Law and the International Law 
Association. The former body passed a Resolution in 1894 
to the effect that “ all ships, without distinction, enjoy the 
right of innocent passage through territorial waters subject 
to the rights of belligerents to regulate this passage ” (article 5). 

1 Hispanicac Advocationis, i, e.!», p. 25---“ transire est intrare ct ox ire.” 

2 Lc droit des gens, vol. i, p. 248. 3 Hall, pp. 11)7-1 1)8. 

4 Halite Conference, 1030, Aden, iii, p. 213, art. 3 (3) of the Draft. 
Cf. Ciidol, vol. iii, pp. 201-291, and Smith, The Imv and custom of the sea , 
2nd od. (11)50), pp. 35 ct scq. 

fi No. 2 of the Resolution on lho “Distinction between the regime of 
the territorial sea and that of internal waters,” vol. 47 (11)57) of the Annuuire 
(in print). Cf. infra, § 145. 
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Article 9, however, excluded from this provision “ vessels of 
war and vessels assimilated to them.” 1 At the Stockholm 
Conference of 19-8 the Institute adopted the following rule: 
“ the free passage of warships may he subjected to special 
rules by the territorial State.” 2 * 4 The International Law 
Association, on the other hand, was inspired bv somewhat 
more liberal principles when it voted at its Vienna Conference 
in 1920 the following article: “ the ships of all countries, public 
as well as private, have the rigid: to pass freely through terri¬ 
torial waters, but are subject to the regulations enacted by 
the State through whose territorial waters they pass, provided 
that such regulations do not infringe any of the provisions 
contained in this Convention.” :1 

This right of innocent passage was held bj T the International 
Court of Justice in the Corfu Channel Case 1 to imply an obli¬ 
gation on the territorial State not to permit, its waters to be 
used in such a way as to cause damage to the interests of other 
States. This included, in particular, the duty to notify, for the 
bcnelit of shipping in general, the existence of any dangers to 
navigation of which it was aware. The ease arose as a result 
of the sinking of H.M.S. Sauniarrz and the damage caused to 
H.M.S. Volage on October 22, 191(5, with the consequent death 
and injuries to 8(5 British officers and men, by the explosion 
of a field of anchored automatic mines in the Corfu Strait 
in an area south-west of the Bay of Saranda and within 
Albanian territorial waters. The Court reached the eon- 
elusion that Albania was responsible under international law 
and bound to pay due compensation to the United Kingdom 
for having failed to warn the British warships of the existence 
of this minefield in its waters. In the Court’s opinion, this 
responsibility rested on “certain general and well-recognised 
principles, viz., elementary considerations of humanity, even 
more exacting in peace than in war, on the principle of the 
freedom of maritime communications and every State’s obliga¬ 
tion not to allow knowingly its territory to be used for acts 
contrary to the rights of other States.” 

The same rules as to the right of innocent passage arc 

1 Paris Conference, Annnaire, vol. K5, p. 5120. 

2 Annnaire, vol. .‘i t, pp. 757 <?/ scq. (article 11). 

8 114th Report (10211), p. 102, article 10 of the Draft Convention on the 
“Laws of maritime jurisdiction in time of peace.” See also below, § 215, 

4 Judgment of April !), 1040, l.C.J. Report s, 1049, p. 4. The amount of 
compensation due to the British Government by Albania was fixed by the 
Court at £840,047 on December 15, 1040, ibid., p. 244. 
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incorporated in the Convention on “The Territorial Sea” 
adopted by the Geneva Sea Conference of 1958. Article 14 of 
the Report states that “(1) subject to the provisions of these 
articles, ships of all States, whether coastal or not, shall enjoy the 
right of innocent passage through the territorial sea.” Such 
passage is defined in the following paragraph as meaning 
“(2) navigation through the territorial sea for the purpose 
either of traversing that sea without entering internal waters, 
or of proceeding to internal waters, or of making for the high 
seas from internal waters; (3) passage* includes stopping and 
anchoring, but only in so far as the same are incidental to 
ordinary navigation or are rendered necessary to the ship by 
force majenre or by distress; (f) passage is innocent so long as 
it is not prejudicial to the pence, good order or security of the 
coastal State. Such passage shall take place in conformity with 
these articles and with other rules of international law; (5) the 
passage of foreign fishing boats is not considered as innocent if 
they do not observe such laws and regulations as the coastal 
State may make and publish in order to prevent these vessels 
from fishing in the territorial sea; ((>) submarines are required 
to navigate on the surface, amt to show their flag.” ruder 
article 15, the coastal State must not hamper innocent passage 
through its territorial sea. It is also required to give appropriate 
publicity to any dangers to navigation, of which it has 
knowledge, within its territorial sea. 1 

In its reference to the “other rules of international law,” 
the Convention ought 1o have attained a higher degree of 
clarity had it. specified what those “other rules” are. The 
only specific reasons for denying such passage are the peace, 
good order, and security of tlie coastal State, and they are 
already enumerated in the article. It therefore* appears that 
the addition of “other rules of international law” is redundant. 2 

( 2 ) Police Functions 

§ 1 Mb Police measures specified.—Under this head are 
included the verification of bills of health, questions of quaran¬ 
tine, medical visits on board vessels, regulations of disinfection, 

1 See also below j$ a:S9. 

* The same criticism may be applied to article 17 of the Convention, 
which states that foreign vessels exercising the right of innocent passage 
must comply with the laws and regulations enacted by the coastal State* in 
conformity with the present articles and “the other rules of international 
law.” Cf. McDougal & Ihirkc, Crisis in the Ltnv of the Sea , Yale Law 
Journal, vol. 67 (1958), p. 575. 
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and also the territorial State’s right to demand payment for 
the cxereisc of these functions. In order to avoid abuses or 
dangerous negligence by certain States of their sanitary regula¬ 
tions, and in view of the advantages which would be derived from 
the adoption of uniform rules against the spread of epidemics, 
an international agreement appears very desirable. The first 
draft of an International Sanitary Regulation was signed at 
Paris on February 3, 1852, but was only ratified by two States 
(France and Sardinia). 1 The Sanitary Conferences of Con¬ 
stantinople in 1856 and 1871, of Vienna in 1874 and of Rome 
in 1885 produced similarly no practical results. An important 
Report presented by I)r. de Lauda to the Institute of Inter¬ 
national Law at its Heidelberg meeting in 1887 drew atten¬ 
tion to the urgent need of reform. 2 It was partly realised, as 
regards the Suez Canal, by the International Conference of 
Venice in 1802, which established precautionary measures for 
the passage of ships in quarantine through the Canal; and set 
up a bodj r of gardes sanilaircs to supervise the due observance 
of its provisions. 3 A more general international agreement is, 
however, still necessary. 

(3) Customs and Revenue Laws 

§ 147. Enforcement of customs and fiscal laws.—There 
is no doubt that each State has an absolute right to enforce 
its customs and revenue laws within its territorial waters. 
The passing of these laws is a matter for municipal legislation, 
but foreign interests are also vitally concerned in so far as the 
littoral State claims to apply its laws to foreign vessels and 
persons within its waters. An examination, therefore, of the 
various municipal enactments and the attempts made by some 
States to enlarge the extent of their marginal belt for fiscal 
purposes seems useful. 

§ 148. In Great Britain.—Great Britain assumed in the 
eighteenth century, for the enforcement of its customs and 
revenue laws, a jurisdiction considerably in excess of the three- 
mile limit of territorial waters. Lord Stowell justified the 
passing of these “ Hovering Acts,” as they are generally called, 
on the ground that maritime States were allowed by “ the 
common courtesy of nations for their convenience to consider 

1 The new Kingdom of Italy, as successor to Sardinia, ratified this 
treaty on June 24, 1804. ' 2 Anmiairc, vol. 9, pp. 315 .420. 

* J. Rochard, La conference de I ' cni.se, Revue dcs Deux-Mondes, 
September 1, 1892. See also infra , §§ 453 454. 
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those parts of the oeean adjoining to their shores as part of 
their dominions for various domestic? purposes and particularly 
for fiscal or defensive regulations more immediately affecting 
their safety and welfare/’ 1 These laws were enacted, however, 
at a time when the marine league had hardly been fully adopted 
and when there were no known eases of foreign Governments 
complaining of measures taken under these statutes. The 
first “ Hovering Act,” passed in 1780, affirmed the principle of 
a live-miles distance from the sea coast for the enforcement of 
customs and excise laws. 2 * 4 * It was followed by the Act of 1701, 
which directed that if a ship was found hovering within two 
leagues of the shore, the vessel and goods were liable to be 
forfeited. 8 In 1802, the distance was increased to eight 
leagues for smuggling. 1 The due observance of quarantine 
regulations within two leagues from the const is prescribed in 
the Aet of 182, 1 3/’ A further important Act was passed in 1858, 
“to amend and consolidate Hie Customs laws.” It provided 
for the forfeiture of any ship belonging wholly or in part to 
Her Majesty's subjects, or having half the persons on board 
subjects of Her Majesty, found with prohibited articles on 
board within a distance of from four to eight leagues of the 
coast (according to t lie different regions specified in the Act). 6 
The Aet deserves special consideration as it establishes a clear 
distinction between British and foreign vessels. 

§ 1 10. All the previous Acts were, moreover, repealed by 
The Customs Consolidation Act, 1870, 7 which made “ British 
municipal legislation conform with international law,” M in the 
sense that no foreign ship was subject to any customs or 
revenue regulations outside the three-mile limit of territorial 
waters. The three-league limit applied only to British vessels 
answering the description adopted in the 1858 Act. 9 But even 

1 Le Louis, (1817| 2 Mods, 210, 215; Croft v. Dunphy, |1988] AX'. 150. 
Cf. (liven, fnlcnmtinnal Ltnv through the ('uses (P.Cil). p. 117. 

* 9 On. II, e. C.5, ss. 18 ami 22. 

8 4 (Jen. Ill, e. 15. s. 88. 

4 42 (Jen. HI, e. 8:2. 

8 4 (Jen. IV, c. 7S, ss. 8 and 9. 

6 10 A 17 YieL v . 107, ss. 212, 217 and 218. 

7 89 & 40 Viet. e. :JG, s. 179. 

8 Memorandum of the British (Government to the I'nited States 
Government, dated July It, 1928, already eited under §§ 104 105. 

” Canada lias likewise extended tin*, area of her customs regulations to 
nine miles beyond the three-mile limit of territorial waters (Law of 1927 
in Her vised Statutes, 1927, e. 42, and Law of 1981 (21 & 22 (Geo. V, e. 29)). 
But this extension only applies to vessels registered in Canada or owned 
by persons resident or domiciled in Canada. The Canadian Parliament 
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before this date the jurisdiction was not exercised in practice 
with regard to foreign vessels. The Queen’s Advocate-General 
(Mr. Dodson) reported on December 24, 1850, that it was 
generally understood that the territory of a country within 
which t he rights of sovereignty may be exercised extends to a 
distance of three miles from the shore, and it would be an un¬ 
warrantable assumption of power against which other States 
would have a right to remonstrate, if a Government were to 
attempt to enforce its municipal regulations beyond those 
limits. He was therefore of the opinion that the seizure of the 
French vessel The Petit Jules, upon the high seas at a distance 
of not less than twenty-three miles from the English coast, 
“ was not warranted by the law of nations and consequently 
that Her Majesty's Government had no right to insist that 
the French seamen who resisted the capture and afterwards 
effected the recapture of their vessel should be given up for 
the purpose of being l l ied by a municipal Court of this country.” 
Effect, was given to this opinion by the British Government and 
the French seamen were released. 1 Mr. Dodson was, further, 
of the view that Her Majesty's Government could properly 
order any British subject who was cm board The Petit Jules , 
and took part in the affray, to be tried for his offence in ease 
lie should be found within British territory. 

The policy adopted by Great Britain has therefore remained 
consistent since at least the middle of 1 lie nineteenth century. 
For the same reason, she has constantly opposed the enforce¬ 
ment by other nations of their revenue laws beyond the three- 
mile limit except on grounds based on an international treaty 
or an express consent by the States concerned. 

§ 150. In the United States.—The American Government 
adopted the old British principle of legislation in the Act of 
Congress of March 2, 1700, which enacted that, every ship 
“ hound to any port or place in the United States ” might be 
boarded anywhere within four leagues of the American coast, 


enacted a further Act (1 Kdw. VIII, c. :i(l) similarly providing for a zone 
of Canadian customs waters outside the three-mile zone and defined as 
being constituted by "’the waters forming that part, of the sea which is 
adjaeenl to and extends nine marine miles beyond Canadian waters.” 
The Proclamation, however, which was issued under the 4th section of 
the Act, limits its operation to ‘‘ships registered in (Jreat Britain and the 
British Empire, exclusive of the Dominions” (Smith, Contiguous zone, 
H.Y.I.L., 1 !>:*», p. 122). See also the decision of the Exchequer Court of 
Canada in ./. M. Fudge v. The King , [1940) Ex. C.K. 187. 

1 Cited by Smith, vol. ii, pp. 105-190. 
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examined and searched. But contrary to the British example, 
this Act was never repealed. In 1875, Mr. Fish, the then 
Secretary of State, denied that the provision contained in the 
Act of 1700 was inconsistent with American adherence to the 
ordinary three-mile limit because “ in carrying into effect 
the authority conferred by the Act of Congress referred to, no 
vessel is boarded, if boarded at all, except such a one as, upon 
being hailed, may have answered that she was bound to a port 
of the United States.” 1 The Statute of 1700 was considered 
by the United States Supreme Court in several eases brought 
before it, but as some of the Court’s judgments are irreconcil¬ 
able with each other, 2 it is not easy to decide whether the 
American Courts recognise the validity of the enforcement of 
customs and revenue regulations outside the three-mile limit. 
In the case of Church v. Huhhart , 3 4 Chief Justice Marshall held 
that the authority of a nation to assure itself from injury might 
certainly be exercised beyond the limits of it s territory and that 
it had the right to use the means necessary for its prevention. 
If such means were “ reasonable and necessary to secure the 
laws from violation, they will be submitted to.” In the ease 
of Rose v. Himely J however, the same learned Chief Justice 
decided that “ the legislation of every country is territorial ” 
and “ that the seizure of a person, not a subject, or a vessel, 
not belonging to a subject ” made outside the territory of a 
sovereign “for the breach of a municipal legislation, is an act 
which the sovereign cannot authorise.” In Manchester v. 
Massachusetts , 5 the Supreme Court, after affirming t he three- 
mile limit, stated “ that the open sea within this limit is, of 
course, subject to the common right of navigation and all 
Governments, for the purpose of self-protection in time of war 
or for the prevention of frauds on their revenue, exercise an 
authority beyond this limit.” This decision does not appear 
to be consistent with the authoritative views expressed by the 
United States Government and by the Supreme Court itself 
in the eases already cited. On the other hand, the Tariff Act 
of 1922 allows the boarding, examination, arrest and forfeiture 
of vessels at any place in the territorial waters or within four 

1 To Sir Edward Thorton, British Minister at Washington, January 22, 

1875, in Moore’s Digest, vol. i, p. 731. 2 .Jessup, pp. 81 et set/, 

3 11804] 2 Cranch 187. ( f. Hudson v. Guesticr , [1810| 0 Crunch 281; 

17.A'. v. Bengochea , [1922| 279 Fed. 537. 

4 [1808] 4 Cranch 241. Cf. U.S. Supreme Court in Cunard S.S. Co, v. 
Mellon, [1923] 262 U.S. 100. 

8 [1891] 139 U.S. 240, 258. 
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leagues of the American coast committing any breach or 
violation of the laws of the United Slates. Although passed 
mainly for the observance of the customs and revenue laws, 
it is of general application. In view of the protests of Great 
Britain and other countries against, this extension of territorial 
waters to twelve miles, it is believed that the Act is not 
enforceable against non-American vessels outside the three 
miles of territorial waters except under express treaty 
provisions. 

§ 151. American Prohibition laws. —Under the so-called 
u Volstead Act ” of 1919, the American Government took the 
momentous step of forbidding the sale and consumption of 
“ any intoxicating liquor ” in the United States. The Supple¬ 
mental Act: of November 23, 1921, extended the application of 
the Act “ to all territory subject to the jurisdiction of the 
United Slates.” Availing themselves of the Tariff Act of 1922, 
the American authorities sought to enforce the provisions of the 
“Volstead Act” within a zone of twelve miles. This led to 
strong protests from Great Britain and other States, especially 
with respect to I he interpretation bv the United States Courts 
of the Prohibition laws. The experiment tried by the United 
States to prevent, the consumption of alcoholic drinks proved 
eventually unsuccessful and all t he Acts were repealed in 1933. 
During its short existence, however, this experiment provoked 
several interesting pronouncements on the territorial jurisdic¬ 
tion of States, particularly with reference to the limit of their 
marginal waters. A brief review of the American Prohibition 
laws appears therefore justified. 1 

The international problems raised were mainly two. The 
first related to the right of foreign ships to carry on board 
alcoholic liquors whilst within American territorial waters. The 
second involved the right of the American authorities to seize 
foreign vessels outside the three-mile limit of territorial waters. 

§ 152 . Right to carry alcoholic liquors in territorial 
waters. —The first, problem is intimately connected with the 
practice or comity which lias grown up amongst nations not 
to interfere with the internal discipline or administration of 
a ship unless the peace, public order or safety of the local 

1 For an exhaustive exposition of these laws, see Jessup, pp. 211 '352; 
Musterson, Jurisdiction in marginal seas (1929), pp. 210 247, and Terri¬ 
torial waters and international legislation, (irotius Transactions, veil. 14 
(1929), pp. 45- OS. Sec also 10. 1). Dic kinson, Are the Liquor Treaties 
self-executing A.J.I.L., vol. 20 (1920), pp. 444 452; and Hackworth, 
vol. i, pp. 604-690. 
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port is affected. The American claim to seize alcoholic 
liquor on board foreign vessels was also in conflict with the 
national laws of those countries, such as Denmark, Belgium 
and Italy, under whose legislation the supply of drinks to the 
crew and passengers on board, and also for medicinal purposes, 
was compulsory. As a result of the judgment of the Supreme 
Court in Anchor Line v. .lidridge* to the effect that, foreign 
ships could not transport liquor through American territorial 
waters even under seal, several Governments protested against 
the American practice. Lord Curzon, the then British Foreign 
Secretary, speaking in the House of Lords on June 28, 1023, 
conceded that foreigners and foreign ships trading with a 
country must comply with its laws ” and “ that every sovereign 
independent State is supreme over all persons and property 
within its dominion, including ships within its territorial 
waters,” but added that I here existed other considerations “ of 
equal or, at any rate, of scarcely interior, validity and import¬ 
ance.” This becomes clear if one considers that a ship is “a 
travelling unit, ” which passes from one State to another and 
therefore cannot escape tlie necessity of complying with other 
legal systems which may not be, in every respect, consistent 
with the law of the particular country which it may happen to 
be visiting at that moment. 44 On many matters, therefore, 
the practice? has grown up that a Stale should not exact com¬ 
pliance with its own laws though a ship is within its waters, 
but should leave such matters to Ik* regulated by the law of the 
flag State.”- The sanction of this ‘‘international practice” 
or “ comity of nations,” as Lord Curzon pointed out, is u that 
if a State acted unreasonably towards the ships of other nations 
when they came within its jurisdiction, it: would find that, its 
own ships were unreasonably treated when they were within 
foreign jurisdiction.” 

The nature and weight of the British arguments induced 
the United States Government to enter into negotiations for 
the conclusion of an agreement w it h Great Britain which should 
remove this source of friction between the two countries. The 
Treaty of January 23, 1021, accordingly provided in article 3 
that “ no penalty or forfeiture under the laws of the United 
States shall be applicable or attach to alcoholic liquors or to 
vessels or persons by reason of the carriage of such liquors ” 
listed as sea stores or cargo destined for “ a port foreign to the 

1 [19252] 259 l\S. SO. 

2 Hansard (Lords), 5tli scries, vol. 54, cols. 721-729. 
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United States, its territories or possessions, on hoard British 
vessels,” provided that such liquors were kept under seal 
continuously while the vessel remained within American 
territorial waters. 1 

§ 153. General exercise of jurisdiction outside territorial 
waters.—With regard to the second problem, that of the right 
of the United States to seize* foreign vessels carrying alcoholic 
liquors outside the three-mile limit, the dispute between Great 
Britain and the United States was likewise settled by the 
Treaty of January, 1924. It was realised by the American 
Government, that maritime Bowers “are highly sensitive to 
attempts by foreign authorities to seize their vessels on the 
high seas in time of peace. In each ease of seizure, there are 
likely to he serious questions of fact, and law and at any time 
there may he collisions of authority which would he embarrass¬ 
ing to friendly relations.” An effort was accordingly made by 
the United States to reach international agreement, on the 
subject in order “ to put the measures that are required for the 
adequate enforcement of our laws oil an impregnable basis and 
to invite or secure the friendly co-operation of the maritime 
Powers.” 2 

§ lot. The 1924 treaty upholds the three-mile belt.-- 
Article 1 of the Anglo-American Treaty of 1921 reaffirms the 
principle of the three-mile extent of territorial waters to which 
both countries attach the greatest importance. But under 
article 2 Great Britain agreed that she would “raise no 
objection to the boarding of private vessels under the British 
flag outside the limits of territorial waters by the authorities 
of the United States for the purpose of making inquiries of 
those on board and of examining the ship’s papers to ascertain 
whether the vessel or its personnel were endeavouring to import 
alcoholic beverages into the United Stales in violation of the 
laws there in force.” Paragraph 3 of this article stipulates the 
exact, limit from the coast, within which these rights could be 
enforced: “the rights conferred by this article shall not be 
exercised at a greater distance from the coast of the United 
States, its territories or possessions, than can lx* traversed in 
one hour by the vessel suspected of endeavouring to commit 

1 U.S. Treaty Series, No. i»85. A similar arlielo appears in the treaties 
concluded between the I’.S. and (Jermany, Sweden, Norway. Denmark, 
Italy, Panama, Holland, Spain, Cuba, France, Belgium, (Recce, Japan, 
Poland and ('bile. 

a Address by Secretary of Slate, Mr. Hughes, before the Council of 
Foreign Relations, January 23,1924, A.J.I.L., vol. 18 (1924), pp. 229 el seq . 
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the offence. In cases, however, in which the liquor is intended 
to be conveyed to the United States, its territories or posses¬ 
sions, by a vessel other than the one boarded and searched, it 
shall be the speed of such other vessel and not the speed of the 
vessel boarded, which shall determine the distance from the 
coast at which the right under the article can be exercised.” 1 
§ 153. Limited extent of the Liquor treaties.—An important 
point in the interpretation of article 2 is that it must be con¬ 
strued in a narrow sense since it is exceptional in character. 
The United States Supreme Court upheld this view when it 
said in The Quadra 2 that the Anglo-American Treaty of 1924 
did not change the territorial jurisdiction of the United States 
to try offences against its importation laws. “ If the ship 
could not have been condemned for such offences before the 
treaty, it cannot be condemned now.” A similar restrictive 
interpretation was given to the treaties concluded by the 
United States in The Saga find where it was held that they 
must be read as solely determining the questions involved. 
“ Nowhere in the treaties can any words be found indicating 
an intent on the part of the contracting parties to change or 
extend the limits of the territory of t he United States. In fact, 
the contrary is plainly indicated by article 1 of each treaty.” 

§ 150. Repeal of the Prohibition laws by the United States.— 
The “ Volstead Act” was repealed on February 20, 1938, by 
the 21st Amendment to the Constitution, but a District Court 
in 1934 rejected the contention that the repeal had abrogated 
the right of the United States to search under the Anglo- 
American Treaty of 1924. 4 Further, section 2 of this Amend¬ 
ment provides that “the transportation or importation 
into any State Territory or Possession of the United States 
for delivery or use therein of intoxicating liquors, in vio¬ 
lation of the laws thereof, is hereby prohibited,” thus preserving 
the right of any American State to pass legislation to this 
effect, if so minded. On the other hand, the Anti-Smuggling 
Act enacted by the United States in 1935 5 gave to the 
President the power to declare “a customs-enforcement 

1 See supra, § 107, as regards the treaties between the U.S. and other 
countries. 

2 f 10271 quoted by Jessup, 351, n. Cf. Morgcnstcrii, Jurisdiction in 
seizures effected in violation of international law , H.Y.I.L., vol. 29 (1952), 
p. 278. 

8 11920] 11 K. (2nd) 073. (Circuit Court of Appeals.) 

4 The (iolmuccam , Annual Digest, Stippl., Case No. 70; Hack worth, 
vol. i, p. 090. 

6 49 U.S. Statutes at Large, Part I, p. 517. 
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area ” which might include any waters within one hundred 
nautical miles “ from the place or immediate area where the 
President declares such vessel or vessels are hovering or arc 
being kept.” It is, however, highly questionable whether this 
legislation is in accordance with the accepted principles of 
international law. Both the hearings and the (lominitt.ee 
Report lay great stress upon the point “ that no jurisdiction 
should be asserted outside the limits authorised by inter¬ 
national law.” 1 Such jurisdiction, if exercised against foreign 
vessels beyond the three-mile belt of territorial waters, is 
certain to meet with the emphatic opposition of other States. 

§ 157. Extended limit of territorial waters claimed by other 
States.—Imperial. Russia claimed a zone of twelve miles for 
custom purposes, as exemplified by the law of December 10/2;}, 
1900, which provides in article 1 “that the surface of the water 
for twelve marine miles from extreme low-water mark from the 
sea coasts of the Russian Empire, whether mainland or islands, 
is recognised as the Marine Customs area, within the limits of 
which every vessel, whether Russian or foreign, is subject to 
supervision by those Russian authorities whose function is the 
guarding of the frontiers of the Empire.” Rut both the 
British and Japanese Governments protested against this 
extension of the territorial sea. The United States also 
declared that with reference to “the general operation” of 
the law over territorial waters beyond three miles from the 
shore “ particularly as affecting American commerce, the 
United States is constrained to reserve all rights of whatever 
nature.” 2 The Soviet decree of 1921 excluding all vessels 
from a twelve-mile belt of water likewise led to a protest by 
Great Britain. 3 In France, the law of March 27, 1817, fixed the 
limit of supervision of the French authorities at twenty kilo¬ 
metres. Belgium, by the la w of June 7, 1832, claimed a limit of 
ten kilometres within which visit of the ship and the presentation 
of her bills of lading could be demanded. Both Spain and 
Portugal assert a six-mile limit, for customs supervision. Italy 
claims a zone of ten kilometres within which the captain of 
every vessel must be in possession of a passport authorising 

1 Jessup, Note in A.J.l.I... vol. 31 (1937), pp. 101-100, :ui<t Briggs, 
Les Etats-Uni* el la hi fir 1935 sar In enntrebandr, vol. 120 (1039), 

pp. 217-255; By tv, The free sea pwdace the evidence , A.J.I.L., voJ. 35 
(1041), pp. 227-212. Cf. The Re id an (1930), Annual Digest, 1935-1937, 
p. 212. 

1 IKS. Foreign Relations (1912). pp. 1287 cl scq. 

8 Hack worth, vol. i, p. G32. 
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him to enter territorial waters. 1 2 In 1921 Norway enacted a law 
providing for the operation of her customs law within a mari¬ 
time limit of ten nautical miles. Sweden, on the other hand, 
maintains her traditional zone of four miles for customs and 
revenue protection. 

But as already explained, none of these municipal regula¬ 
tions are enforceable against other Slates in the absence of an 
express consent to that effect. The official pronouncements 
of the British Government make it quite clear that any claim 
of jurisdiction advanced by a State beyond the three-mile 
limit of territorial waters for customs or other purposes is not 
applicable to British vessels or subjects unless formally in¬ 
corporated in an agreement to which Great Britain is a party. 
One of the more recent treaties concluded by the British 
Government affords a good illustration of this rule. The 
Convention signed by Great Britain and Finland on October 
13, 1933, whilst upholding the principle of the three-mile extent 
of territorial waters as being the “ proper limit/’ concedes the 
power to the Finnish authorities to visit and search British 
merchant vessels on reasonable grounds of suspicion that the 
vessels or those on hoard wen* endeavouring to import, or had 
imported, alcoholic liquor into Finland in violation of its laws. 
These provisions only apply to private vessels not exceeding 
500 tons register, not owned or chartered by the Government, 
of Great Britain or her Dominions or Colonies. The limits of 
search are agreed to such distance in the Gulf of Bothnia or Gulf 
of Finland (including Auland or other Finnish Islands) as can be 
traversed in one hour by the vessel suspected of endeavouring 
to commit the offence or by the vessel bv which the liquor is 
intended to he conveyed to Finland, on the precedent set by 
the Anglo-American Treaty of 1921.“ 


(4) The Right to Fisheries 

§ 158. Reservation of fishing rights.—In the open seas, 
fishing is absolutely free to all. Within territorial waters, 
however, each State is entitled to enact; regulations reserving 
to its nationals the right of fishing or restricting its exercise 
within specified limitations. William Welvvood, writing in 

1 Fedo/.zi, La condition juridiqne dcs navi res de commerce, Reciieil, 
vol. 10 (1925), pp. 95 -90, and Contort i, J1 regime giaridico (lei mari (1957), 
pp. 203 205. 

2 See above, § 154. 
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1013, gave a lucid explanation of this fundamental idea, which 
he based “on the primitive and exclusive right of the in¬ 
habitants of a country to the fisheries along their coasts; one 
of the principal reasons for which this part of the sea must 
belong to the littoral State being the risk that these fisheries 
mav be exhausted as a result of the free use of them bv every¬ 
body.” 1 

With regard to the practice which is actually followed, 
States fall into three classes: (r/) States which adopt the 
exclusive right of fishing in favour of their nationals within 
their territorial waters (Great Britain, France, Russia, Germany 
and Spain): (/>) States which grant special favours to their 
nationals without excluding foreigners (Norway, Sweden and 
Italy); and (e) States which give liberty to all to fish, blit 
subject to reciprocity (Portugal and Greece).* 

§ 150. Early English legislation.—The necessity of regulat¬ 
ing fishing in England was realised as far back as 1187, when 
llenry VII passed a law prohibiting the use of engines for 
destroying the fry of lish " in Orford Haven, Suffolk, on “ pain 
of forfeiture of ten pounds.” :I In 1005, a more comprehensive 
statute was enacted by James I. penalising certain means of 
fishing in coastal waters “ to the great damage* and hurl of 
fishermen and hindrance of the commonwealth ” and which 
involved the destruction of the “ brood of all the sorts of lish 
aforesaid in great multitudes." 1 This legislation was eon- 
tinned by successive English sovereigns. In the old ease of 
litw v. Sibbrntn v, r> a monition was enforced on fishermen “ not 
to dredge for oysters in the River of Rurnham alias Wallllcetc ” 
from July 29 to Se]>tember 14 in each year. An example of 
the most recent protective municipal legislation is found in 
The Sea Eisli Industry Act, 1955, 15 which lays down detailed 
rules for the better organisation of the white fish industries in 
the United Kingdom. The Act further provides for increased 
subsidies to the Herring Industry Hoard and grants financial 
assistance for the construction and improvement of fishing 
facilities. 6 7 


1 Abridgement of all sca-hncrs. chapter 20 (summarised). 

2 See also J. T. Jenkins, The sea fisheries (li>20). ami Fenn, The origin 
of the right of fisher if in territorial waters (1920), passim . 

3 4 ili-li. VII, e. 21. €'f. 7 Hen. VII, c. 9. 


4 S Jae. I, c. 12. 


6 (1087) Marsden's Admiralty Cases , p. 201. 0 1 A 2 Geo. VI, c. 30. 

7 3 & 4 Eli/.. 2, e. 7. Cf. Tile While Fish and Herring Industries Aets 
of 1953 (1 & 2 Eliz. 2, e. 17) and 1957 (5 ft 0 Eli/.. 2, e. 22). 
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§ 160. British Statutes and practice since 1839. — All 
British legislation passed since 1830 3 applies consistently the 
three-mile limit of territorial waters to all questions of fishery 
rights. That the exercise of jurisdiction beyond this distance 
is contrary to English practice is made abundantly clear in the 
Act of 1895, which, after enacting that certain trawling methods 
shall not be used within thirteen miles of the Scottish coast, 
provides that “ no area of sea within the said limit of thirteen 
miles shall be deemed to be under the jurisdiction of Her 
Majesty for the purposes of this section unless the powers 
conferred thereby shall have been accepted as binding upon 
their own subjects with respect to such area by all the Slates 
signatories of the North Sea Convention, 1882.”- Article 2 
of this Convention, which was ratified by (Treat Britain, France, 
Belgium, Denmark, Holland and Germany, declared that “ t he 
fishermen of each country shall enjoy the exclusive right of 
fishery within the distance of three miles from low-water mark 
along the whole extent of the coasts of t heir respective countries, 
as well as of the dependent islands and banks.” s Similarly, 
The Trawling in Prohibited Areas Prevention Act, 1909, 4 
enacts that the application of its provisions may not extend 
beyond three miles from the coast, but the fish caught, by the 
prohibited methods of fishing may not be landed or sold in the 
United Kingdom. Sir Edward Grey, the t hen Foreign Secret ary, 
said in 1911, in reply to a question in the House of Commons, 
that “ it would be contrary to a generally accepted principle 
of international law to prohibit foreign fishing vessels from 
trawling beyond three miles from low-water mark.” It is 
true that The Herring Fishery (Scotland) Act of 1889 B was 
applied in Morten sen v. Peters 7 to a distance in excess of the 
three-mile limit, hut the Court based its conclusion upon the 
ground that Moray Firth, being an enclosed bay, might be 
wholly claimed as territorial. This judgment is not, therefore, 
an authority for the proposition that fishing rights can be 

1 Act of 2 & 3 Viet. c. 90, which put into force the Anglo-French 
Convent ion of 1839. 

* Sea Fisheries Regulation (Scotland) Art, 1895 (58 & 59 Viet. c. 42, 
s. 10 (3)). See also below, § 432. 

3 See also the Anglo-French Convention of August. 2, 1839, which 
reserves the exclusive right of fishing within the zone of three miles from 
low-water mark to the subjects of the two countries along all the extent 
of their coasts (article 9). Cf ’. Imbart de la Tour, La PSehe, 1885, and 
David, La Piche maritime au point de vur. international , 1S9T. 

4 9 Kdw. VII, c. 8. 

6 Hansard (Commons) (5lh series), vol. 21, col. 1422. 

8 52 & 53 Viet. e. 23. 7 [1900] 8 F. (J.C.) 93. 
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reserved beyond three miles from the c oast. In point of fact, 
the British Government decided not to enforce the Act against 
foreign vessels as soon as the Norwegian Government protested 
against its application, Lord Balfour having already admitted 
that interference with foreign fishermen outside the ordinary 
limit of territorial waters would not be justified. J 

§ 101. Fishing rights in the United States. —The right to 
enact regulations over fisheries within a zone of territorial 
waters, generally lixed at three marine miles, has been repeatedly 
upheld by the United Stales Supreme Court, more particularly 
in the ease of Manchester v. Massachusetts. 2, It was there held 
that the territorial jurisdiction “ included the right of control 
over fisheries, whether the fish be migratory, free-swimming fish 
or free-moving fish, or fish attached to or embedded in the soil.” 

Of recent years the anxiety to preserve t he fishery resources 
of the Pacific has Jed to advocacy in the United States of an 
extension of the limit within which control can be exercised 
over foreigners and nationals alike. 1 * 3 On September 28, 1945, 
a new policy with regard to iisheries in waters contiguous to 
its coasts, but outside the territorial limit, was inaugurated 
by the United States in a Proclamation by the President. By 
this Proclamation the United States established, “in view of 
the pressing need for conservation of fishery resources, con¬ 
servation zones in those areas of the high seas contiguous to 
the coasts of the United States wherein fishing activities have 
been or in future may be developed and maintained on a 
substantial scale.” Where fishing is carried on by United 
States nationals only, regulation and control will be maintained 
by the United States alone; where fishing is carried on jointly 
with nationals of other States, joint conservation zones are to 
be established. The Proclamation ends by conceding a similar 
right to establish conservation zones to other States, and by 
stating that “the character as high seas of the areas in which 
conservation zones arc established and the right to their free 
and unimpeded navigation are in no way thus affected.” 4 A 
similar Proclamation was issued shortly after by the President 

1 Hansard (Commons) (1 !I0T) (4th series), vol. 100, coll. (171) ef seq. 
See also ibid. (1023), vol. 103, coll. 065 900. 

* 118011 139 u.s. 240, 257. 

8 Leonard, International Regulation of Fisheries, 1044, pp. 135, 157-172; 
Allen in A.J.I.L., vol. 30 (1012), p. 115; and Bingham in Stanford University 
Press, 1038, p. 3. 

4 Text in A.J.I.L., vol. 40 (1040), Supplement, pp. 40-17, and Borchard, 
ibid., pp. 53-70. Cf. supra , § 107-100. 
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of Mexico, 1 but in distinct contrast, with the American enactment, 
Argentina, Nicaragua, Chile, Pern, Cost a Rica, Ecuador, El 
Salvador and Honduras have since by Proclamations asserted 
national sovereignty over the entire waters of the continental 
shelf. 2 The legal validity of these unilateral claims is open to 
doubt as already pointed out by the United Slates Government 
in its notes to Argentina, Chile, El Salvador and Peru. On the 
ground that these Proclamations appeared to be “at variance 
with the generally accepted principles of international law,” 
that Government “reserved the rights and interests of the 
United States so far as concerned any effects ” of t hese decrees or 
of any measures designed to put-them into operation. Subse¬ 
quently the United States signed two bilateral treaties with 
Mexico and Costa Pica, but solely for the “comnvtdian ” of 
fisheries off their coasts and outside their respective territorial 
waters. The International Commissions set up under t heset rcaties 
for the scientific investigation of tuna are purely investigatory/ 1 4 
§ 1 (12. In France and other Continental countries.- In 
France, after several eonllieting legislative experiments, the. 
law of March 1888 finally provided that: “ fishing is forbidden 
to foreign boats in the territorial waters of France and Algeria 
within a limit set at three naul ical miles from low-water mark.” 1 
Germany observes the three-mile limit for the reserved national 
fishing zone, as also do Belgium, Holland, Turkey and Japan. 
In Russia, the Soviet Decree of 1021 asserted a twelve-mile 
limit for territorial waters. Great Britain, however, entered 
an emphatic protest against interference with British vessels 
outside the three-mile belt. As a result of these protests, a 
modus rivendi was concluded between (treat Britain and I he 
Soviet Union on May 22, 1030, which gave British trawlers 
the right to fish up to within Hirer miles of the Russian White 
Sea coast. 5 6 The Anglo-Soviet Fisheries Agreement of May 25, 
1050, supplants the 1030 agreement and gives the right to 
fishing boats registered in the ports of the United Kingdom to 

1 Text in AVic York Times. October ill, 19-10. 

2 Text of tlie Argentine Proclamation in A.J.I.L., vol. 41 (1947), 
Supplement, pp. 11 1 2; Proclamations of Chile and Peru in I.L.Q., vol. 2 
(1948), pp. 135 138. Cf. C.X. Publics., A/CN. 4/00 (1953), pp. 70 el seq. 

3 See infra , § 4iJ9; and ('. IS. Selak, High Seas Fisheries Jurisdiction , 
A.J.I.L., vol. 44 (1050), p. 070. 

4 See also French law of April 10,1933, modifying the law of March 30, 

1928, prohibiting fishing to foreigners in the territorial waters of France 
and Algeria, Journal Ollicicl, April 20, 1933, p. 4038. 

6 Treaty Series No. 2355,' 1930) |Ciud. 3583]. Treaty renewed in 1953, 
The Times , July 1, 1953. 
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fish in the waters of the Barents Sea along the coast of the Kola 
Peninsula “up to a distance of three sea miles from low-water 
mark both on the mainland and on the islands.” 1 The agree¬ 
ment operates for the period of live years and is automatically 
renewable for a further period of five years unless previously 
denounced by either Government by a year’s notice. By a 
simultaneous exchange of “Notes” between the two Govern¬ 
ments, if was stated “that nothing in this Agreement shall be 
deemed to prejudice the claims or views of either contracting 
Government, in regard to the limits of territorial waters.” 
Norway and Sweden have constantly claimed a monopoly 
over fisheries extending to four miles from the outermost 
islands or islets which are not submerged by the sea. Norway’s 
claim was admitted by the United Kingdom Government 
in the Fisheries Case, decided by I he International Court 
of Justice in 1951. The Court there held that on account of 
the exceptional configuration of the Norwegian coastline the 
delimitation e>f territorial waters for lishiug purposes on straight 
base-lines was not contrary te> international law. 2 Portugal's 
pretension to monopolise her fisheries to a greater breadth than 
three mile\s from the coast met with the opposition of other 
Governments, and accordingly the law of June 5, 1911, is based 
oil the rule of reciprocity by provieling in article I that “the 
limit of Portuguese; territorial waters, exclusively for fishing 
purpose's and the exclusive right of nationals thereto, is hereby 
defined, as regards foreign fishermen, by the line which, for 
similar purposes, lias been adopted by the legislation of the 
country of which such fishermen claim nationality.” The six- 
mile limit for fisheries claimed bv Spain is not enforced against 
foreign fishermen. 

§ 103. Icelandic fishery limits.- Presumably basing itself 
011 Norway’s pleadings before the International Court of Justice 
in the Fisheries Case , the Icelandic Ministry of Fisheries issued 
on April 22,1950. regulations prohibiting all I railing and Danish 
seine-netting inside a line four miles seaward of base-lines 
drawn across the outermost points of the coast along the 
northern waters of Iceland. In spite of the protests against 
these regulations entered by Belgium, the Federal German 
Republic, the Netherlands and the United Kingdom, the 
Icelandic Government confirmed these regulations on March 19, 
1052, and further extended them to all its coasts inside a line 

1 In force March 12, 1957. Treaty Se ries, No. 39 (1957). |( mel. 118.] 

* I.C.J. Imports, 1951, p. 143. Sec also above, § 129. 
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“ four miles seawards of base-lines drawn between the outermost 
points of the coasts, islands and rocks and across the opening 
of bays.” One of these lines across Fax a. Floi is 6(5 miles long 
and therefore exceeds by 18 miles the longest line prescribed by 
the Norwegian decrees. The British Government refuted the 
Icelandic claims bv a diplomatic Note delivered to the Icelandic 
Government, on May 2, D152. 1 and refused to admit that Iceland 
was entitled to an extended breadt h of its territorial sea. As the 
Note points out, the judgment of the International Court in the 
Anglo-Norwegian Fisheries Case provides no justification for 
the extreme base-lines chosen by Iceland as they did not follow 
“the general direction of the coast”; they were not closely 
linked to the land domain to be subject to the regime* of internal 
waters, and the areas across which the base-lines were drawn 
were not. situated inter fauces terrannn, three of the main tests 
laid down by the Court in that case. The effect, of these 
Icelandic regulations, if conceded, would result in the exclusion 
of British trawlers from the great bay of Faxa Floi in which 
they have been fishing for over sixty years and which, indeed, 
they have developed as a fishery. 

In spite of tlie British protests, Iceland not only persisted 
in her claims, but on June 1058. issued a decree extending 
Icelandic fishery limits to twelve miles as from September 1, 
1058, and reserving at the same time, the right to alter the base¬ 
lines from which fishery limits are measured. The British 
Government, immediately on t he aunouneemenl of tin* Icelandic 
Government's intention to enact this decree, made a declaration 
refusing to recognise as valid under international law r any such 
extension of fishing limits and pointing out that it would be its 
“duty to prevent any unlawful at tempt, to interfere with 
British fishing vessels outside the normal limits of territorial 
waters.” Belgium in protesting against the Icelandic claim 
described it “as a regrettable decision.” 2 It appears that the 
Government of the Faroe Islands proposes to follow Iceland’s 
example by a. similar extension of the limits of its territorial 
waters for fishing purposes. 3 The latest position taken up by 
the Danish Government consists in the suggestion that a North 
Atlantic regional conference should be summoned to seek a solu¬ 
tion to the difficulties arising out of any extension of tin 1 existing 
fishing limits for Iceland, Greenland and the Faroe Islands. 4 

1 I.C.L.Q., vol. 1 (1952), p. 551. 

2 Text of the British Declaration in The Times , June 4, 1958. 

3 Ibid., June 0, 1958. 4 Ibid., June 7, 1958. 
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§ 164 . Sedentary fisheries. —Sedentary or still fisheries 
present special features and may be looked upon rather as 
belonging to the soil or bed of the sea than to the sea itself. 1 

Pearl fisheries. —The British claims to the Ceylon and 
Bahrein pearl fisheries extend to a distance of from twelve to 
twenty miles from land and are justified on the ground of long 
usage and uncontestcd enjoyment. 2 Their legal status had 
already been examined by Vattcl in the eighteenth century, 
and he appears to have favoured the view that the coastal 
State was entitled to take advantage of these products: “ who 
can doubt that the pearl fisheries of Bahrein and Ceylon may be 
lawful objects of ownership V ” 3 A more recent international 
authority has summed up the position as follows: “ The case 
of the pearl fishery is peculiar, the pearls being obtained from 
the sea-bottom by divers, so that it has a physical connection 
with the stable element of the locality. When carried on under 
State protection, as that of the British island of Ceylon or 
that in the Persian Gulf which is protected by British ships in 
pursuance of treaties, it might be regarded as an occupation of 
the bed of the sea.” 1 A Regulation enacted in Ceylon in 1811 
provides for the anchoring of vessels within the limits of the 
pearl banks and authorises the seizure and condemnation of any 
boat found in the vicinity or anchoring near it contrary to the 
Regulation. 5 This appears to be the first British enactment 
on the matter, although previous sovereigns of Ceylon had 
asserted their exclusive sovereignty over the pearl beds from 
immemorial time. A good historical record of the Ceylon 
chunk fisheries, ranging from the sixth century n.c. to the 
present period, is to be found in the judgment of the High 
Court of Madras in the ease of Anna hum am Pillai v. Muthu- 
payal , 6 which was decided on the principle that the beds were 
situated in Balk’s Bay, a bay which was deemed to form part 
of Her Majesty's Dominions as being an arm of the sea “ land¬ 
locked for eight-ninths of its ei rcuinference.” The authoritative 

1 Fulton, The sovereignty of the sea , p. 097. 

8 Sir Cecil Hurst, Whose is the bed of the sea?, 15.Y.I.L., 1023-192-1, 
p. 40. See also below, § 42H. 

3 Droit des gens, vol. i, chapter xxiii. 4 Westlake, vol. i, pp. 190-191. 

5 No. 3 of 1811. Sec also Regulation No. 5 of 1812, which provides 
for the forfeiture of any vessel found lishing for clinnks off Ceylon without 
a licence; No. 18 of 1813 penalising chunk fishing and the possession of 
nets or dredges within twelve miles between Tallurillc and Talmannar, 
and No. 18 of 1890, prohibiting the unlicensed collection of chanks in the 
seas between Mannar and Chilaw. See also White Paper No. XIII of 
1900, and Edgar Thurston, Pearl and chunk fisheries, 1894, passim. 

• [1903] 27 Indian Law Reports (Madras Series), 551. 

5 
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view of the British Government on the subject is contained in 
the statement of the Under-Secretary of Stale for the Colonics 
in the House of Commons in 1023 to the effect that the British 
special claims to the pearl fisheries were not inconsistent with 
the three-mile limit, and that they were justified by rights over 
the fisheries enjoyed in uninterrupted and undisputed pro¬ 
prietorship by successive rulers, native, Portuguese, Dutch and 
British, since a period prior to the development of the doctrine 
of the three-mile limit. 1 

On the other hand, the pearl and bechc-de-mer fisheries 
off Queensland are regulated by local statutes “ within the 
limits of the territorial jurisdiction of Queensland,” 2 which, in 
some cases, extend more than a hundred miles from shore. 
The Australian Marine Biological Department has succeeded 
in transplanting the golden-edgcd pearl shell oyster, and new 
fisheries are now being planted. 

Coral fisheries.—The Great Barrier coral reefs of Australia 
cover a much greater area, as the distance from Torres Straits 
to Sandy Cape is about 1000 miles. The sea stretch from the 
shore varies from ten to twenty miles, and there is a smooth- 
water navigable channel between the coral reefs and t he coast. 

§ 105. Sponges.—The lley of Tunis claims an exclusive right 
of jurisdiction over the sponge beds off the coast of Tunis, even 
though they extend beyond the three-mile limit. Sir Travers 
Twiss, one of the then Law Oflieers in England, was asked hy 
the Crown to advise on this point, and his Opinion, dated 
July 18, 1871, was as follows: 44 There is no object ion oil 
principle to t he Bey of Tunis asserting an exclusive right to the 
‘ fruotus 5 of the banks off the coast of Tunis to which sponges 
and polypi attach themselves, although the banks in question 
arc at. a greater distance than three miles from the coast-line, 
provided the Bey can show a prescriptive enjoyment of such 
4 fructus.’ The prescriptive use of such a right is a question of 
fact, which may be established or may be impugned like other 
facts.” 3 In view of the long time which has elapsed since the 
Bey’s assertion of jurisdiction and the fact that it has not been 

1 Hansard (Commons), 5th series (1028), veil. 108, roll, 098 and 1417- 
1418. See McNair, vol. I, p. 259, and Tlinrslon, Xo/eson Pearl and Chunk 
Fisheries in the Guff of Manan (1 pp. ] l-l 7. The Iranian Government 
protested in 1027 against the Treaty of Jeddah between Great Britain and 
the Hcdjuz of May 20, 1027, regarding the British Haims in the Bahrein 
Gulf, hut it appears that the matter was tacitly dropped. 

1 Act of 1801, 55 Viet. No. 20 in Queensland Statutes, vol. i, p. 784, and 
see infra , §§ 480 and 481. 

3 Quoted hy Smith, vol. ii, pp. 121-122. 
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contested, so far as is known, by any nation, it appears that 
this claim may now be regarded as established. 

The question of the right of a State to control the manner 
of the taking of sponges outside the ordinary three-mile limit 
came up for final decision by the United States Supreme Court, 
in 1911, in the case of Skiriotcs v. State of Florida J The ease 
involved the validity of a statut e passed by the State of Florida 
in 1927 forbidding the use of diving equipment in the taking of 
sponges from the Gulf of Mexico, or the Straits of Florida, 
within the territorial limits of that State which had been fixed 
by the State Constitution at nine nautical miles from the 
shore. The Supreme Court held that since Skiriotcs was a 
citizen of Florida, the Legislature had jurisdiction lo punish him 
for any violation of its statutes. It left, however, unanswered 
the point whether Florida was entit led to prohibit the unlawful 
taking of sponges outside the three-mile extent of territorial 
waters, on t he ground of a prescriptive or historical assertion 
of jurisdiction or an occupation of the hod of the sea. 

Oysters. Following frequent disputes between Irish and 
French fishermen, the “ Sea Fisheries Act ” of 1808 2 authorised 
the Irish Commissioners to regulate the dredging for oysters 
on any oyster-beds seawards from a straight line between 
Lamhav Island and Carnsore Point. Put the Act and the orders 
issued thereunder were made applicable to British vessels only. 

§ 1(5G. Fishery concessions in Newfoundland. One State 
may grant to another the right of fishing in its territorial waters, 
as in the ease of the Newfoundland fisheries, where French 
fishermen have enjoyed for a long time several privileges. 
Although fishing was free on the Great Hank of Newfoundland 
in the open sea, it was reserved to France as part of the 
territorial waters of Newfoundland with a right for French 
fishermen to establish themselves exclusively on a portion of 
the shore called, on that account, the “French shore ” by the 
Treaty of Utrecht, of 1713 which ceded the island to England. 
This reservation was confirmed by the Treaties of Aix-la- 
Chapellc, 1748; Paris, 1708; Versailles, 1783; Paris, 1814 and 

1 313 U.S. 00, and A.J.I.L.. vol. 35 (1041), pp. 500-575. See also 
Note bv llorehard, ibid., pp. 515-519. Cf. I’.S. Supreme Court in The 
Abbij Dodge, 11911] 223 C.S. !(>«. Hy the Act of August 15, 1914 (38 
Stnt. 092, s. 781), Congress prohibited any citizen of the United States 
from taking, in the waters of the tiulf of Mexico or the Strails of Florida, 
“outside of State territorial limits,” any commercial sponges which are 
less than a given size, or from possessing such sponges or offering them 
for sale. 

* 31 & 32 Viet. c. 45. See also below, § 427. 
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1815; and in a special convention concluded in 1857 which 
regulated fishing off the coasts of Newfoundland. Sub¬ 
sequently, the British Government contended that the monopoly 
granted to France was limited to the taking of fish and did not 
extend to crustacca such as lobsters, a contention against 
which France entered a diplomatic protest in 1890. For the 
purpose of terminating this controversy, France and England 
signed an arbitration treaty on March 11, 1891, but the 
strong resistance of the Government of Newfoundland never 
allowed the arbitration to take place. 1 The question was also 
discussed as to whether it might not be possible to put an end 
to this monopoly of France, which had become injurious to the 
economic development of Newfoundland, by means of an 
equitable compensation. A Convention was eventually signed 
in London on April 8, 1904, between France and England which 
may be summarised as follows 2 : France renounced her 
exclusive right of fishing on the “ French shore,” but reserved 
the right of fishing concurrently with the inhabitants of 
Newfoundland on a footing of equality. The claims of French 
citizens who were engaged in fishing, or “ the preparation of 
fish on the Treaty shore,” and who were obliged either to 
abandon the establishments they possessed there or to give 
up their compensation as a result of the Convention, were to 
be settled by an Arbitral Tribunal composed of naval officers 
of the two countries, subject, in the case of disagreement, to 
recourse to an umpire appointed in accordance with the pro¬ 
cedure laid down in The Hague Arbitration Convention. As 
an indemnity, France obtained certain territorial concessions 
in the River Gambia and the coast of Guinea, together with 
a rectification of the boundaries between the Niger and Lake 
Chad. 

§ 167. Behring fur seal fishery. —Serious difficulties also 
arose between England, Russia and the United States on the 
subject of the fur seal fishery in the Behring Sea; first Russia 
and then the United States, after her acquisition of Alaska, 
claimed an exclusive right of fishing in this sea, the large 
dimensions of which do not permit of its being considered as 

1 Geffckcn, Question des pechiries de Tcrre-Neuve , lt.D.T., vol. xxii 
(1800), p. 217; Bourgeois, Nos droits d Terre-Neuvc, A?males tics sciences 
politiques , 1809, p. 188; F. Despagnct, La diplomatic de la troisiime 
ripublique> 1904, pp. 427, 618, 790; H. M. Adler, The French fishery rights 
in Nezcfoundland , L.Q.R., vol. 17 (1901), p. 203; Fhilliniorc, Commentaries 
upon international law , 3rd ed. (1879), vol. 1, pp. 270-273. 

* This Convention was confirmed by The Anglo-French Convention 
Act, 1904 (4 Edw. VII, c. 33). 
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subject to the sovereignty of a littoral State. 1 The Russian 
claims were embodied in the “ Ukase ” of Tsar Alexander I of 
4/16 September 1821, which prohibited all foreign vessels from 
approaching the coasts and islands belonging to Russia “ within 
less than a hundred Italian miles under penalty of confiscat ion,” 
thus preventing all fishing, other than Russian, in the seas 
surrounding Alaska. Great Britain insisted on the explicit 
abandonment of this claim 2 and she was joined in her protests 
by the United States. Both nations were able to negotiate 
treaties with Russia in 1824-1825, under which the Russian 
claims were abandoned, it being agreed that “ the respective 
subjects of the High Contracting Parties shall not be troubled 
or molested, in any part of the ocean, commonly called the 
Pacific Ocean, either in navigating the same, in fishing therein, 
or in landing at such parts of the coast as shall not have been 
already occupied, in order to trade with the natives, under the 
restrictions and conditions specified in the following articles.” 3 
In 1867, after Russia had ceded her Alaskan territory to the 
United States, Congress passed several statutes regulating seal 
fisheries in the Behring Sea. But none of these statutes 
contained any definition of the area within which the regula¬ 
tions were enforceable. The American Secretary of State did, 
however, admit in 1872 that he did not believe that the United 
States would have the jurisdiction or power to prevent seal 
fishing unless carried on “ within a marine league of the shore.” 4 
This position was departed from nine years later, and several 
British ships were seized for sealing outside the three-mile 
belt of territorial waters. Great Britain immediately protested 
against such seizures, and after a series of diplomatic exchanges 
between the two Governments, the matter w r as submitted to 
arbitration on February 29, 1892. One year later, the Arbitral 
Tribunal decided by a majority that “ the United States had 
not any right of protection or property in the fur seals frequent¬ 
ing the islands of the United States in Behring Sea when such 

1 GelTcken, La question de VAlaska, K.D.I., vol. 23 (1891), pp. 236-242; 
T. B. Browning, The Behring Sea question , L.Q.R., vol. 7 (1891), pp. 128- 
149 and 315-336; Gregory and Barnes, North Pacific fisheries, with special 
reference to Alaska satnum (1939). 

2 Smith, vol. 2, p. 101. See also above, § 72, and Lawrence, 
The principles of international law (7th cd., by Winfield), 1923, pp. 
178-181. 

3 Anglo-llussian Treaty of February 16/28, 1825, in State Papers, 
vol. 12, p. 38. This provision is substantially similar to that contained 
in the Russian-American Treaty of April 5/17, 1824. 

4 Jessup, p. 54. 
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seals are found outside the ordinary three-mile limit.” 
(Question No. 5.) The Tribunal also drafted regulations for 
the joint control by Great Britain and the United States of 
the seal fisheries, 1 but they proved unworkable in practice. 
After many years of negotiation, new regulations were in¬ 
corporated in the Washington Treaty of February 7, 1911, 
which were again revised bv the Treaty of July 7, 1011, between 
Great Hritain, the United Stales, Hussia and Japan, under 
which effective measures were adopted for the preservation and 
protection of the fur seals and sen otter of the North 1’ncilic; 
Ocean. 

§ 108. North Atlantic fisheries.—The treaty of 1783 
between Great Hritain and the United States secured to 
American subjects certain fishing privileges on the coasts of 
Newfoundland, Nova Scotia and Labrador, freely conceded 
by the British Government. After the war between the two 
countries in 1812, it became a controversial question whether 
the provision dealing with these privileges in the 1783 treaty 
was merely regulatory or whether it operated by way of grant, 
its effect being in the one ease merely suspended by the war, 
and in the other ease altogether abrogated.- The United 
States contended that a separation from an old State did not 
entail the loss, on the part of the inhabitants of the territory 
of the new Stale, of local rights of property within the territory 
remaining to the old State. 3 The British Government, on the 
other hand, upheld the view “ that the claim of an independent. 
State to occupy and use, at its discretion, any part of the 
territory of another without compensation or corresponding 
indulgence, cannot rest on any other foundation than con¬ 
ventional stipulation.” 4 The controversy was settled by the 
Treaty of October 20, 1818, under which the United States 
abandoned their former contention and accepted the principle 
that their fishery rights off the North Atlantic coasts had been 
acquired by agreement. 3 The Treaty, owing to changed 
circumstances, became difficult of application and gave rise 
to frequent differences between the two countries. In 1009, 

1 The Hcrh ring Sen Award Art, 1801 (57 Viet. e. 2), was passed for the 
purpose of currying into effect the Tribunal's award. Cf. The Seal 
Fisheries (NorthPacific) Act, 1912 (2 «V 3 (ieo. V, c. JO). 

2 Hall, p. 117. Cf. Ireland, North Pacific Fisheries, A.J.I.L., vol. 36 
(1912), pp. >100-42-1, and Leonard, International Herniation of Fisheries , 
pp. 17-27. 

3 State Papers, vol. 7, pp. 79 97. 

4 Earl Hathurst to Mr. Adams, October 30, 1815, ibid., p. 91. 

5 Ilerstlet, ii, pp. 392 395. 
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terms of reference to the Permanent Court of Arbitration at 
The Hague were agreed upon by both Governments. The 
award rendered by the Court in the following year recognised 
the right of Great Britain to enact rules on fishing, “ such rules 
being inherent to the right, of sovereignty of the littoral State,” 
provided that they were exercised “ bona fide and did not 
violate any treaty obligation.” 1 

§ Hit). Further instances of fishery concessions.—Another 
example of a fishery concession is to be found in the Convention 
of June 4, 1925, under which Denmark agreed to grant equal 
fishing privileges to the nationals of Great Britain, France and 
Norway in t he waters of East Greenland. 2 3 “ The Temporary 
Fisheries Agreement ” of May 22, 1930, concluded between 
Great, Britain and the Soviet Republics, similarly concedes 
to British boats the right to fish “within three to twelve 
miles ” off the northern coast of Russia.* The latter treaty did 
not really represent a concession from the British point of view 
since Great Britain has always opposed the right of a State 
to reserve its fisheries beyond the three-mile limit. 4 

Similar fishing concessions arc enjoyed in Russian waters by 
Norway under a treaty of December 15, 1925, 

Under the convention between Great Britain and France of 
June 30. 195], it was agreed that the winning party before the 
International Court of .Justice in the Mi liquid's and Ecrchous case 
would have the right to create reserved fishery zones in four of 
flu* smaller Channel Islands (the Ecrchous, the Minquicrs, 
Pipette and the* Maisons) provider! that three months' notice was 
given to the other party. The judgment of the Court was unani¬ 
mously in favour of the British contention that the ownership 
of all these islets belonged to Great Britain. 5 Apart from these 
reserved zones, the joint fishing in the Channel Islands remains 
open to the French fishermen. Even in the reserved zones, 
the stains qvo will continue in force until such time as the 
British Government decides to give the prescribed three 
months’ notice to the French Government. 

1 A.J.I.L., vol. 4 (1910), p. 948. 

a State Papers, vol. 121, p. 707, reproducing the Convention between 
Great. 11 ritain and Denmark. Cf. the Convention between the two 
countries concerning the Faroes and Iceland of .Tune 24, 1901, ibid., 
vol. 94, p. 29. Denounced by Iceland in October 1951; see above, §§ 100 
and 103. 

3 Treaty Series (1930), No. 22. 

4 Supra , §§ 100 et setj. 

8 I.C.J. Reports, 1953, p. 47. 
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(5) Maritime Ceremonial 

§ 170. Rights of the littoral State.—It is generally recog¬ 
nised that a State is entitled to prescribe rules as to the salutes 
and the showing of flag to be observed by vessels passing 
through its territorial waters, though such rules are not, as a 
matter of strict principle, rigidly applied except in cases of an 
extraordinary emergency. In 1804, the British schooner The 
Mermaid was driven by bad weather, whilst crossing the 
Straits of Gibraltar, towards Ceuta, within Spanish territorial 
waters. Owing to her alleged failure to exhibit her flag after 
she had been twice summoned to do so by the Spanish port 
authorities, she was sunk by cannon-shot fired from the Ceuta 
fort. The master justified his omission to show the vessel’s 
colours by contending that he was not aware of any summons 
having been addressed to him to that effect. As a result of 
the strong protest entered by the British Government against 
the action of the Spanish authorities, the case was submitted 
to arbitration, and the award of February 28, 1869, 1 granted 
compensation to the British owners for the Joss of their vessel. 
The award also recognised the principle that a littoral State 
is responsible for the proper exercise by its oflicials of its 
municipal regulations. The incident, moreover, prompted 
the signing of the Anglo-Spanish agreement of March 2, 18G5, 
which abolished the existing practice of firing on merchant 
vessels from British or Spanish forts in the Straits of Gibraltar 
for any failure to exhibit t heir flags. The second recorded case 
on the subject of maritime ceremonial, in which Spain was also 
involved, related to the American steamer, The Valencia , which 
was fired upon in 1897 by t tie Spanish cruiser, lleina Mercedes , 
in order to compel her to show her colours during her passage 
through the territorial waters of Cuba. The United States 
Secretary of State, Mr. Sherman, whilst disapproving of this 
action, declared that “he was prepared to admit, in nil frankness, 
that during the continuance of a civil war such as is now flagrant 
in the island of Cuba, it would be extremely convenient, and 
perhaps a prudent precaution, for American ships legitimately 
resorting to Cuban waters to show their flag when sighting a 
Spanish cruiser within the three-mile limit, even if a formal salute 
be not called for by the ordinary code of maritime ceremonial.” 2 

1 State Papers, vol. 58, p. 2; de la Pradellc and Politis, Iiecueil des 
arbitrages international ^, vol. 2, pp. 401-495. 

* Moore’s Digest , vol. i, p. 700. 
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(6) Right to Establish Defence Zones 

§ 170a. Right of control of the littoral State. - A further 
right of control of its maritime waters by a littoral State is 
found in the establishment of “defensive sea areas” within 
which navigation is limited or temporarily excluded, both in 
time of peace and of war, for security purposes. The defensive 
areas so established were initiated in 1018 by the United States 
and cover at present sixteen areas. The latest executive order 
of the President of the United Slates setting up such an area is 
dated June 11, 1052, and applies to Whittier in Alaska. 1 The 
relevant legislative enactment of the United States ("ode under 
which these areas are established is section *2152 which provides 
for the punishment of any person who violates “any duly 
authorised and promulgated order or regulation of the President 
governing persons or vessels within the limits of defensive sea 
areas which the President, for purposes of national defence, 
may from time to time establish by executive order.” The 
section is also made applicable to the Panama Canal Zone. 

Article 16 (-‘1) of the (icneva Sea Convent ion on the 
“Territorial Sea” allows a coastal State to suspend temporarily 
in specified zones of its territorial waters the right of innocent 
passage, if such suspension is essential lor its security, provided 
that no discrimination is established between the foreign ships. 
This suspension must not, however, apply to straits which 
communicate two parts of the high seas and are used for 
international navigation. 

Titk Right of Hot Pursuit 

§ 171. Reasons justifying the doctrine.—A vessel may be 
pursued upon the high seas and there seized when she, or a 
person on board her, commits a violation of the laws of a 
foreign State while within its territorial waters. This is known 
as the doctrine of 44 hot pursuit.” The reason for allowing 
this violation of the general rule of immunity of ships on the 
high seas appears to be that pursuit under these circumstances 
is a continuation of an act of jurisdiction which has begun, or 

1 The texts of these orders were reprinted by the U.S. Naval War 
College, International Laic Docs ., 11)48-49, pp. 158 168, and 1950, pp, 608- 
604. The second Report of the International Law Commission of the 
United Nations contains n list of the defensive sea areas established by 
the various countries (A/CN. 4). 
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which, but for the accident of escape, would have begun, 
within the territory itself, and that it is necessary to permit it 
in order to enable the jurisdiction to be cHieicntly exercised. 
This right was recognised by Story, •)., in The Marianna Flora, 1 
although he admitted that “ the party in such ease seizes at his 
peril. If he establishes the forfeiture, he is justified. If he 
fails, he must make full compensation in damages.” 

It is believed that States would not tolerate the arrest of 
the offending vessel at a later stage, after her entry into a 
home port, or t he territorial waters of another Slate, but there 
seems to exist no limit as to the distance at which the capture 
can be effected provided that the pursuit is immediate, hot and 
continuous. The foregoing statement is borne out by the 
majority of writers on international law and may also be traced 
in a few decisions of international and municipal Courts. 
There still remains, however, some controversy on certain 
features of the rule. 

The doctrine was considered in 1005 by the Exchequer 
Court of British Columbia in the case of The Xarth , 2 and her 
seizure was held lawful as the pursuit of this vessel, which 
was caught violating Canadian fishery laws, was continuous. 
On appeal, the Supreme Court, of Canada allirmed the judgment, 
of the lower Court on the ground that “by the law of nations 
when a vessel within foreign territory commits an infraction of 
its laws either for the protection of its fisheries or its revenues 
or coasts she may be immediately pursued into the open seas 
beyond the territorial limits and there taken.” 11 

§ 172. Case of “The James Hamilton Lewis.”—In the cases 
of The James Hamilton Lewis and The C. //. White, 1 decided 
under an arbitration between the United States and Russia, 
the arbitrator (M. Asscr) held that “ whether the seizure took 
place 20, or only 11 miles from land, it was made outside 
Russian territorial waters; that the contention that a ship of 
war might pursue outside territorial waters a vessel whose crew 
had committed an unlawful act in the territorial waters or in 
the territory of the State, was not in conformity with the law 
of nations, since the jurisdiction of the State could not be 
extended beyond the territorial sea unless by express con¬ 
vention.” But the pursuit in these eases was commenced 

1 [1826] 11 AVheaton 1, 42. See also Hudson v. Guestier, |1K10] 
6 Crunch. 281, and Lord S towel! in The Anna , [1805] 5 C. Hob. 87.'1, 885 d. 

2 11 Kxch. Hep. (Canada), 141. 

3 11000] 37 Can. S.C. Hep. 385. 

4 Moore's Digest, vol. i, p. 927. (Award of 1902.) 



TERRTTOIUAL WATERS 


113 

and also continued by the Hussian cruisers on the high seas 
and the arbitrator later declared that he agreed with the 
doctrine of hot pursuit adopted by the Institute of Inter¬ 
national Law in 1891, and that the sentence ({noted from his 
award should not be otherwise understood. 1 

§ 173. Principle adopted by the Institute of International 
Law.—The doctrine of hot pursuit, so referred to, was accepted 
by the Institute with the recommendation that the capture 
should be notified wit bout delay to the flag-Stnlc. 2 The 
Institute was, further, of the opinion that a distinction ought 
to be drawn between territorial waters and ports, and that 
the “pursuit was interrupted when the pursued vessel entered 
tlie? territorial waters of her country or of a third Power, 
but that it 4 ceased 9 when she entered a port of her country 
or of a third Power.” Put it seems preferable that no such 
distinction should be established, so as to prevent the pursuing 
ship from lying in wait outside territorial waters with the object 
of resuming the pursuit, when the pursued ship emerges from 
the marginal belt. A mere interruption is undesirable, as it 
prolongs a right which ought to be exceptional, and moreover, 
the right of pursuit, being a derogation from the general rule 
prohibiting any interference by a State with foreign vessels on 
the high seas, ought to be interpreted in a narrow sense. The 
proper rule therefore should be framed on the principle that 
the right of pursuit must, end when the pursued vessel enters 
the territorial waters (and, of course, the ports) of her own 
country or those of a third State/ 1 This principle was strictly 
applied in 189*2, in the ease of The Itatit* by the American- 
Chilcnn Claims Commission, which held that the seizure was 
unjustified as the pursued vessel had entered Chilean territorial 
waters without being intercepted. 5 

§ 171. Draft Convention of The Hague Conference, 1930.— 
The Draft Convention “on the legal status of the territorial 
sea” which emerged from The Hague Codification Conference 
of 1930 adopts a similar doctrine. “ The pursuit- of a foreign 

1 Westlake, i, |». 178. 

8 Anmiaire, vol. 13, p. 330. Cf. vol. 34 (1928), p. 7a!). 

* Jessup, p. 431. See also (i. I«. Williams, The juridical basis of hot 
pursuit , B.Y.I.L., vol. 20 (19311), pp. 83 1)7 ; Beck in Canadian liar Review, 
vol. 1) (1931), pp. 85 ct scq. and 243 201 and 341; Dickinson in Harvard Law 
Review , vol. to (1920), pp. 21 ct scq.: Massin, La poursuite cn droit maritime 
(1937), passim , and Smith, op. cit ., pp. 55-50. 

4 Malloy, op. cit. 9 i, p. 185. 

6 See also the judgment of the D.S. Circuit Court of Appeals in The 
Vinces, |1928] 27 Fed. (2nd) 290. 
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vessel for an infringement of the laws and regulations of a 
coastal State, began when the foreign vessel is within the inland 
waters or territorial sea of the State, may be continued outside 
the territorial sea so long as the pursuit has not been interrupted. 
The right of pursuit ceases as soon as the vessel which is pursued 
enters the territorial sea of her own country or of a third State ” 
(article ll). 1 So far, this provision is a recognition of existing 
law, but the statement contained in the second paragraph of 
the article that the pursuit can only be deemed to have begun 
when the pursuing vessel has “ satisfied herself by bearings, 
sextant angles or other like means that the pursued vessel or 
one of her boats is within the limits of the territorial sea,” and 
signals to stop at such a distance that she may be seen or 
heard by the pursued vessel, places an increased burden on 
the pursuing vessel, which apparently cannot make use of her 
wireless to call on the vessel to stop. 

§ 174a. The most recent pronouncement on the right of hot 
pursuit is contained in article 23 of t he Convention on fck The High 
Seas” adopted by the Geneva Sea Conference of 1958, which, in 
practically all relevant points, conforms with the above rules 
and with the conclusions arrived at by The Hague Conference 
of 1930. It is as follows: (1) the hot pursuit of a foreign ship 
may be undertaken when the competent authorities of the 
coastal State have good reason to believe that the ship has 
violated the laws and regulations of that State. Such pursuit 
must be commenced when the foreign ship or one of her boats is 
within the internal waters or the territorial sea or the contiguous 
zone of the pursuing State, and may only be continued outside 
the territorial sea or the contiguous zone if the pursuit has not 
been interrupted. It is not necessary that, at the time when 
the foreign ship within the territorial sea or the contiguous 
zone receives the order to stop, the ship giving the order should 
likewise be within the territorial sea or the contiguous zone. 
If the foreign ship is within a contiguous zone, as defined in 
article 24 of the Convention on “The Territorial Sea and the 
Contiguous Zone” 2 the pursuit may only be undertaken if 
there has been a violation of the rights for the protection of 
which the zone w r as established; (2) the right of hot pursuit 
ceases as soon as the ship pursued enters the territorial sea 
of her own country or of a third State; (3) hot pursuit is not 
deemed to have begun unless the pursuing ship has satisfied 

1 A.J.I.L., vol. 24 (1930), Supplement, pp. 245-246. 

* See supra, § 122. 
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herself by such practicable means as may be available that the 
ship pursued or one of her boats or other craft working as a 
team and using the ship pursued as a mother ship are within 
the limits of the territorial sea, or, as the ease may be, within 
the contiguous zone. The pursuit may only be commenced 
after a visual or auditory signal to stop has been given at a 
distance which enables it to be seen or heard by the foreign 
ship; (4) the right of hot pursuit may be exercised only by 
warships or military aircraft, or other ships or aircraft on govern¬ 
ment service specially authorised to that effect; (5) where 

hot pursuit is effected by an aircraft: (a) the provisions of 
paragraphs 1 to 3 of the present article shall apply mutatis 
mutandis ; (ft) the aircraft giving the order to stop must itself 
actively pursue the ship until a ship or aircraft of the coastal 
State summoned by the aircraft, arrives to f ake over the pursuit, 
unless the aircraft is itself able to arrest the ship. It does not 
suffice to justify an arrest on the high seas that the ship was 
merely sighted bv the aircraft as an offender or suspected 
offender, if she was not both ordered to stop and pursued by the 
aircraft itself or other aircraft or ships which continue the 
pursuit without interruption; (0) the release of a ship arrested 
within the jurisdiction of a State and escorted to a port of that 
State for the purposes of an enquiry before the competent 
authorities, may not be claimed solely on the ground that the 
ship in the course of her voyage was escorted across a portion of 
the high seas, if the circumstances rendered this necessary; 
(7) where a ship has been stopped or arrested on the high seas in 
circumstances which do not justify the exercise of the right of 
hot pursuit, she shall be compensated for any loss or damage 
that may have been thereby sustained. 1 

§ 175. The Helsingfors Treaty of 1925, and the Anglo- 
Finnish Treaty of 1933. —An example of the conventional 
regulation on the subject of the right of hot pursuit is to be 
found in the Helsingfors Treaty of August IS), 1925, between 
Finland and the other littoral States of the Baltic Sea 2 which 
contains an important provision with regard to which the United 
States Prohibition Treaties are silent. It provides that “ if a 

1 In their comments to the International Law Commission on the subject 
of hot pursuit, the United Kingdom Government eonsidered that the 
doctrine should have “no application to a vessel within the contiguous 
zone” (A/CN 4/99, Add. 1, p. 53). The British member of the Commission 
consequently abstained from voting when this article was adopted by the 
Commission in 1950. (No. 9 (A) 3159, p. 4n.) 

* Soctiti des Nations , Traitis , vol. 42 (1925), p. 73. 
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vessel suspected of carrying contraband is met in the enlarged 
zone referred to and that she escapes beyond that zone, the 
territorial authorities may pursue her also beyond that zone 
on the high seas and employ against her such measures as if 
she had been arrested within the zone.” The Anglo-Finnish 
Convention of October 13, 1933, similarly declares that no 
jurisdiction is to be exercised beyond the limit of territorial 
waters 44 except in the course of a hot and continuous pursuit 
of a vessel duly and lawfully commenced within territorial 
waters and continued into the open sea.” 

§ 170. The case of “ The I'm Alone.”—The doctrine of hot 
pursuit was one of the questions which were argued before a 
Joint Canadian and American Commission in connection with the 
sinking on the high seas by a United States coast-guard vessel 
of the Canadian ship The I'm Alone on March 22, 1929, on the 
ground that she was engaged in an attempt to smuggle liquor 
into the United States. The Final Report of the Commis¬ 
sioners of January 5, 1935, 1 was to the effect that t he sinking 
of the vessel 44 could not be justified by any principle of inter¬ 
national law,” as the doctrine of hot pursuit could not be 
applied to this case. The Report further added that it was 
found as a fact that 44 from September 1928, down to the date 
when she was sunk, the vessel, although a Rritish ship of 
Canadian registry, was de facto owned, controlled, and, at the 
critical limes, managed, and her movements directed and her 
cargo dealt with and disposed of, by a group of persons acting 
in concert who were entirely, or nearly so, citizens of the 
United States, and who employed her for the purposes men¬ 
tioned.” The Commissioners considered that, in view of the 
facts, no compensation ought to be paid in respect of the loss 
of the ship or her cargo. The act of sinking, however, by 
officers of the United States coast-guard was an unlawful act, 
and the Commissioners held that the United Slates ought 
formally to acknowledge its illegality to His Majesty’s Canadian 
Government therefor, and, further, that as a material amend 
in respect of the wrong, the United States should pay the sum 
of $25,000 to His Majesty’s Canadian Government. The 
sum of $25,666.50 was also awarded for the benefit of the 
captain and crew 44 who were not a party to the illegal con¬ 
spiracy to smuggle liquor into the United States and sell the 
same there.” 

1 The Case of “ The I'm Alone," by G. G. Fitzmauricc, B.Y.I.L., vol. 17 
(1930), pp. 82-111; and Ilydc in A.J.I.L., vol. 29 (1935), pp. 296-301. 
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§ 177. Constructive presence of a vessel within territorial 
waters. —A somewhat, analogous ease is where a vessel, although 
on the high seas, communicates with the shore by her own boats. 
This doctrine of the “ constructive presence ” of a ship was 
recognised by Great Britain in the case of the Canadian schooner 
The Araunah , which was seized by the Russian officials in 
1888, sixteen miles S.W. of the soutli extremity of Copper 
Island. Her seizure was based by the Russian authorities 
on the ground that some of the crew were taking seals in the 
Behring Sea by means of canoes operated within half a mile 
of the coast. Lord Salisbury, on behalf of the British Govern¬ 
ment, did not intervene, as he was of opinion that “even if 
The Araunah at the lime of her seizure was herself outside 
the three-mile territorial limit, I he fact that she was, by means 
of her boats, carrying on fishing within Russian waters, 
without the prescribed licence, warranted her seizure and 
confiscation according to the provisions of the municipal law 
regulating the use of those waters.” 1 

§ 178. Case of “ The Grace and Ruby.”—This doctrine was 
further referred to in the case of The Grace and Ruby , a British 
vessel seized by American revenue ollieers in 1922, whilst lying 
four miles off the United States coast and brought before the 
District Court of Massachusetts for a decree of forfeiture. The 
Court: held that the United States had jurisdiction on the 
ground that the act of unloading of the liquor on board, 
although began beyond the three-mile limit, continued until 
the liquor was landed, and the schooner was actively assisting 
in it by means of her small boats and three of her crew who 
were in the motor-boat, (belonging to an American subject) for 
that purpose. 2 

§ 179. Limits of application of the doctrine of “constructive 
presence.” —It is believed, however, that the “constructive 
presence ” within territorial waters of a vessel on the high seas 
cannot: lx* presumed when neither the crew nor her boats are 
participating in the unloading of her cargo. The case presented 
itself in The Henry L. Marshall where the liquor was taken 
from on board by small boats not; belonging to the vessel and 
not even partially manned by men from her crew. The Circuit 
Court of Appeals affirmed the forfeiture of the schooner 3 on a 
reasoning which, it is submitted, cannot be supported in law. 
Although the British Government protested generally against 

1 State Papers, vol. 82, pp. 1058 -1050. a [1922] 283 Fed. 475. 

3 [1023] 292 Fed. 480. 



148 


INTERNATIONAL LAW OF T1IE SEA 


this extension of the conception of “ constructive presence,” it 
did not offer its protection to The Henry L. Marshall as she 
was found on investigation to have obtained British registry 
by fraudulent means, and consequently remained an American 
vessel. 1 It is significant, however, that an American Treasury 
Order was issued on November 9, 1922, to the effect that 44 all 
foreign vessels seized for unloading cargoes beyond the three- 
mile limit ” should be released where there was no evidence 
that the vessels 44 were communicating with the shore by means 
of their boats or equipment.” 2 It was also held in The 
Marjorie E. Bachman 3 that it was 44 not sufficient to bring 
a foreign vessel constructively within American territory that 
while on the high seas she trades with independent small boats 
which put out to her from shore.” Nor was the fact that her 
general movements were controlled by a person on shore in the 
United States who communicated with her from time to time 
sufficient to place her constructively within American jurisdic¬ 
tion. “ The doctrine of constructive presence, being a mere 
fiction of the law, should be applied with caution.” 


Interior or National Waters 

§180. Definition of ports. —“ Interior,” “inland” or 
“national” waters comprise all those waters which lie within 
the base-line of the territorial waters, viz., a State’s ports and 
harbours, bays and gulfs, land-locked seas, lakes, straits and 
rivers. 4 Ports, hnrl>ours and roadsteads are, as in Homan law, 
dependencies of the maritime territory, and form part of the 
domain of the State in nearly all modern countries. Sir 
Matthew' Ilale defined a port as being 44 a part of the sea wdiere 
ships come to unlade their goods.” 6 A more comprehensive 
definition of a port was given by Sir Samuel Evans in The 
Morve, namely, as being 44 a place where ships are in the habit 
of coming for the purpose of loading or unloading, embarking 
or disembarking.” 

1 rndcr-Secrctary of State for Foreign Affairs, Hansard (Commons), 
5tli scries, vol. 100, cols. 410 et set], 

* Cited by Jessup, p. 254, note. 

3 [1925] D.C. Mass. 4 F. (2nd) 405. Cf. The Frances Louise , [1924] 1 F. 
(2nd) 1004. 

4 As regards bays, lakes, straits and rivers, see chapters IV, V and VI, 
infra. 

6 De Portibus Maris , eh. ii, p. 40. Cf. Hurst, The territoriality of bays, 
B.Y.I.L., 1922 23, pp. 42 54. 

• [19151 P. 1. 
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The base-line from which the territorial waters are measured 
in front of ports passes across the entrance from the outermost 
part or harbour work on one side to the outermost part or 
harbour work on the other side. 1 * 

The Geneva Sea Convention adopted the same principle, 
viz., that for the purpose of delimiting the territorial sea, the 
outermost permanent harbour works which form an integral 
part of the harbour system shall be regarded as forming part of 
the coast. Roadsteads which are normally used for the loading, 
unloading and anchoring of vessels and which would otherwise 
be situated wholly or partly outside the outer limit of the 
territorial sea, are included in the territorial sea. The coastal 
State must clearly demarcate such roadsteads and indicate 
them, together with their boundaries, on charts which must be 
given due publicity.* 

The rule adopted by the Institute of International Law at 
its Stockholm meeting of 1928 was similarly that ports and 
roadsteads are placed under the sovereignty of the littoral State 
and that as “a general rule, access to ports and roadsteads is 
open to foreign vessels." 3 At its Amsterdam meeting in 1957, 
the Institute, after referring with approval to the Stockholm 
meeting of 1928 expressed the desideratum that “all States 
should facilitate, through the* regime of their maritime waters, 
international communications, particularly by abstaining from 
refusing to foreign vessels access to their interior waters— 
exceptional eases being reserved where such refusal is imposed 
by compelling reasons." 4 This desideratum was, however, weak¬ 
ened by the contradictory provision, immediately following, 
that “subject to the rights of passage consecrated either by 
custom or convention, the coastal State may refuse to foreign 
vessels access to interior waters 5 6 unless they find themselves 
in a state of danger.'” Rights kk consecrated" by custom or 
convention cover, however, the majority of foreseeable eases 
so that the provisions of this article are bound to be extremely 
limited in their application. 

1 British reply to “Questionnaire,” Point IV, op. cif. f and League of 
Nations Docs., C. 851, M. 145, 1980, V, p. 133. 

* Articles 8 and 9 of the Convention on “The Territorial Sea”. 

3 Annuaire, voi. 84, p. 780 (articles 2 and 8). 

4 Preamble to the Resolution on the “Distinction between the regime 
of the territorial sea and that of interior waters.” Annuaire, vol. 47 (1957), 

(in print). Cf. Colombos, under the same title in Symbolae Verzijl (1958), 
p. 118. 

6 No. 2 of the Resolution adopted at the meeting, ibid. 
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§ 181. General principles applicable to ports. —The right of 
sovereignty recognised to a State should not, in fact, be 
construed as conferring upon it an unlimited power to prohibit 
the use of its ports and harbours to foreign nat ionals. This would 
imply a neglect of its duties lor the promotion of international 
intercourse, navigation and trade which customary inter¬ 
national law imposes upon it. It is submitted that the general 
principles applicable to ports, harbours and roadsteads are 
capable of being summarised as follows: (i) in time of peace, 
commercial ports must be left open to international traflic. 
The liberty of access to ports granted to foreign vessels implies 
their right to load and unload their cargoes; embark and 
disembark their passengers; (ii) no port can ever he shut 
against a foreign ship seeking shelter from tempest or compelled 
to enter it in distress 1 ; (iii) purely military ports may be 
closed to all foreign warships or merchant vessels on the ground 
of justifiable precaution; (iv) entry of ships of war even into 
commercial ports may be subjected to certain restrictions 
both as regards the number of vessels allowed to enter and the 
length of their stay. 2 Thus in 1825, the French fleet was 
stopped at the entrance to the port of Havana until Admiral 
de la Graviere had explained his intentions; (v) each State 
has the right to enact laws controlling navigation within its 
national waters. The entry of foreign merchant; ships may thus 
be reasonably regulated provided no hindrance is put in the 
way of international trade and no discrimination made between 
States so as to favour some at the expense of others. There 
arc in existence several bilateral treaties of navigation and 
commerce which fix and limit these regulations. 

§182. Geneva Convention of 1923. -On December 9, 
1923, a Convent ion and Statute relating to the “ International 
Regime of Maritime Ports ” was signed at Geneva, providing 
that the sea-going vessels of the contracting parties shall enjoy, 
on a basis of reciprocity, equality of treatment in, and freedom 
of access to, the maritime ports of the contracting parties. 
The maritime ports referred to for the purpose of the Con¬ 
vention are “ all ports which arc normally frequented by sea¬ 
going vessels and used for foreign trade.” On the other hand, 
the Convention defines “ sca-going vessels ” as including “ all 

1 CT. The Eleanor, 11800] ImIvv. 135, 150, where Lord Slowed said that 
44 real and irresistible distress must be at all times a sufficient passport 
for human beings under any such application of human laws/* 

a See also infra , §§ 273-276. 
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vessels, whether publicly or privately owned or controlled 
other than warships or vessels performing police or adminis¬ 
trative functions or fishing vessels.” The Convention excludes 
from its provisions “ maritime coasting trade” (cabotage) and 
is not meant, to apply to “ the rights and duties of belligerents 
and neutrals in time of war.” Great J Britain, together with 
several other States, has ratified this Convention. 1 

* Treaty Series No. lit- (1925) [(mil. 21]9], and infra , § ail. 
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BAYS AND GULFS 

§ 1855. Limit of territorial waters in bays.—Bays which 
penetrate deep into the land are called gulfs. 

It is not so easy to lay down a definite rule on the limit of 
territorial waters in the ease of bays as in the ease of the 
marginal sea. Considerations based on historical and pre¬ 
scriptive grounds come into play when the territorial extent 
of bays and gulfs is examined. The attitude taken up by the 
Foreign Office in 1907 was that the three-mile limit of territorial 
waters covers bays “ the entrance to which is not more than 
six miles in width and of wdiich the entire land boundary forms 
part of the territory of a State. By custom, however, and by 
treaty and in special conventions, the six-mile limit has 
frequently been extended to more than six miles.” 1 

There is no doubt that bays not exceeding six miles across 
at the entrance are national waters when both sides belong 
to the same State. In order to obviate, however, the diffi¬ 
culty of conflicting claims as regards fishery rights in small 
bays, the rule has been incorporated in some treaties of con¬ 
sidering the territorial belt as covering the whole bay when 
the distance between the two banks does not exceed ten miles. 

§ 181. Territorial belt adopted in international Conventions. 
—The Convention between Great Britain and France of 
August 2, 1839, accepts this limit by providing that “ it is 
agreed that the distance of three miles fixed as the general 
limit for the exclusive right of fishery upon the coasts of the 
two countries shall, with respect to bays the mouths of which 
do not exceed ten miles in width, be measured from a straight 
line drawn from headland to headland.” 2 The regulations 
agreed upon by the two countries in 1843, for the purpose of 
giving effect to the 1839 Convention, were drafted upon the 
same basis. 3 The same limit was also adopted by the North 
Sea Fisheries Convention of May 6, 1882, article 2 of which 
provides that in the case of bays, “ the distance of three miles 

1 Lord Fitzmaurice, Under-Secretary of State for Foreign Affairs, 
in Hansard (Lords), 4th series, vol. 169, col. 989. 

* Herstlet, Treaties, vol. 5, p. 89. 

* Ibid., vol. 6, p. 416. See also The Sea Fisheries Act, 1843 [0 & 7 
Viet. c. 79J. 
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shall be measured from a straight line drawn across the bay 
ill the part nearest the entrance at the lirst point where the 
width does not exceed ten miles.” This rule is reproduced 
verbatim in the Anglo-Dauish Convention of June 24, 1901, 
regarding fisheries in the Faroe Islands and Iceland. 1 By an 
exchange of Notes, howe ver, between Great Britain and 
Denmark on April 22, 1955, the exterior limits of these fishery 
rights in the Faroe Islands were marked by straight lines without 
indicating the corresponding base-lines. The two Slates were 
obviously reluctant to commit themselves on the question of 
establishing the point at which interior waters ended and terri¬ 
torial waters began. The recent Danish claim to extend its 
fishing limits to twelve miles for the Faroe Islands is certain to 
be opposed by Great Britain and several other countries. 2 The 
question of bays was also considered by both the Institute of 
International Law and the International Law Association. In 
1894, the Institute agreed on the rule that “ for bays, the 
territorial sea follows the sinuosities of the coast except that 
it is measured from a straight line drawn across the bay at 
the place nearest the opening towards the sea where the distance 
between the two sides of t he bay is twelve marine miles in widt h, 
unless a continuous usage of long standing has sanctioned 
a greater width.” 3 4 The International Law Association, 
whilst generally favouring the three-mile limit of territorial 
waters, accepted in 1920, at its Vienna Conference, the principle 
that in the case of bays “ territorial waters shall follow the 
sinuosities of the coast unless an occupation or established usage 
generally recognised b}^ Nations has sanctioned a greater limit.” 1 

§ 185. Judgment of the International Court in the Fisheries 
Case.- - In the Anglo-Norwegian Fisheries Case the International 
Court of Justice deemed it necessary to point out “ that although 
the ten-mile rule had been adopted by certain States both in 
their national law and in their treaties and conventions, and 
although certain arbitral decisions had applied it as between 
these States, other States had adopted a different limit.” 
Consequently, the ten-mile rule had not yet acquired “ the 
authority of a general rule of international law.” 5 

1 State Papers, vol. 94, j>. 29. Denounced by Iceland in October 1951, 

see supra , § 106. 2 See supra, § 163. 

* Annuaire, vol. 13, p. 329. Cf. article 3 of the Stockholm Draft, 
Md., vol. 34 (1928), pp. 755-756. 

4 Article 7 of the Draft Convention on the “Laws of maritime juris¬ 
diction in time of peace,” 34th Report, p. 102. 

* I.C.J. Reports, 1951, pp. 116, 131. 
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Tlu* Court further held “ that the practice of Stales did not. 
justify the formulation of any general rule of law " mi |],, 
question of the length of the base-lines drawn across the wate rs 
lying between the various formations of the ” skjncrgnnnl." 1 
The attempts that had been made to delimit hays on distances 
between headlands not exceeding twice the breadth of territorial 
waters, viz. ten or twelve miles, did not go beyond the stage 
of proposals. In such circumstances, the coastal State 
would seem to be in the best position to appraise the local 
conditions dictating the selection/’ It is suggested, however, 
that the correct view was that upheld by Judge McNair in 
his dissenting Opinion: “Although it cannot yet be asserted 
that closing a line of ten miles drawn across a bay between its 
headlands forms part of a rule of customary law, probably no 
reasonable* objection could he taken to that figure.*’ Tlu? 
primary rule governing territorial waters is that they form a 
belt or handv tiv mer following the line of the coast throughout 
its extent, and if any State alleges that this belt must not be 
applied inside a particular hay then it is tlu* duty of that State 
to show why that bay forms an exception to this general rule. 1 2 
This was also the main argument relied upon by Judge Head. 
And although Judge Hack wort h concurred in the Court's 
opinion, he did so solely on the ground that the Norwegian 
(Government, had proved “the existence of an historic title to 
the disputed areas of water/’ 3 

§ 18(5. Status of particular bays..The question of the 

precise extent of territorial waters in bays is thus not free from 
doubt. 4 The best rule appears to be that in the ease of bays 
bounded by t he territory of one and the same State, the ordinary 
distance of territorial waters should be generally applied and 
therefore a limit of six marine miles should be recognised to the 
littoral State. This rule is subject to the exception that on 
historic or prescriptive grounds, or for reasons based on the 
special characteristics of a bay, the territorial State is entitled 

1 For a definition of this term, see supra, § 120. 

2 At pp. Hit 105. 

3 At p. l t t. 

4 Sir Cecil Hurst, The territoriality of bays , R.Y.I.L., 192223, pp. 42- 
54; J. Mochot, Lc regime des baies ct gulfs en droit international (IMS); 
Suv, Les Golfes et les Baies eu droit international public in Frictions-Wurte, 
voi. 54 (1057), ]). 101; and Gidol, vol. iii, pp. 550 552. See also the definition 
of “historic waters’' in the judgment of the International Court of Justice 
in the Fisheries Case (l.C.J. Reports, 1051, pp. 130 131; Hourquin, 
Les baies historiques in Melanges Georges Sauscr-liall, Geneva (1952), 
pp. 37-51; Smith, op. cil. f p. 12). 
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to claim a wider belt of marginal waters, provided it can 
produce* evidence of a long ;ind consistent dominion over that 
bay and that its claim has been accepted, expressly or tacitly, 
hv the great majority of other nations. 

The pretensions put. forward by several States in this 
connection at various times arc instructive. France claims 
the bay of Caneale or Granville which is seventeen miles wide 
at; its mouth and, under the Anglo-French Convention of mo, 
already referred to, Great. Britain admitted France’s exclusive 
rights to the fisheries there. The United States claim Chesa¬ 
peake and Delaware Bays which have entrances twelve and 
ten miles wide respectively. Norway claims Vest fjord and 
Varangcr-Fjord whose entrance is thirty-two miles w T ide. In 
upholding the claim that, the whole fjord of Varanger should 
be included within Norwegian territorial waters, the Supreme 
Court, of Norway held “ that this was in accordance with the 
established and frequently voiced Norwegian legal view of 
the matter.” 1 2 In the Fish tries' (7/.sc,- Great Britain admitted 
that Norway was entitled to claim as internal waters, on 
historic grounds, all fjords and Minds (including Ynranger-Fjord 
and Vest fjord) which fall within the conception of a hay as 
defined in international law whether the proper closing line of 
the indentation is more or less than ten miles. It emphatically 
denied, however, the right of a Stale to measure territorial 
waters from long base-lines departing from the line of the 
coast or the “ skjaergaard ” as opposed to the rule that the 
waters must be measured from the low-water mark. Sweden 
claims Laholm Bay. and in The Ifcinrieh Augustin ease 
the Supreme Court, of Sweden declared that it could 
be clearly demonslrated that the Crown, for a considerable 
period, has treated as Swedish fishing waters the whole bay of 
Laholm within a line drawn between llalland's Viidcro ’ 
lighthouse and ‘ Tvlo 9 lighthouse and, in addition, a region 
situated within one geographical mile outside of this boundary.” 3 * * * * 

1 The V a ranger-Fjord Case (HKD), Annual Digest (lOttH-tt-l), p. ltffi. 
Great, Britain, however, refused to acknowledge Norway's claim to 
Varanger-Kjord, within the Kibergnoess-Jakobselo line, in the ease of 
The Lord Roberts , a British trawler seized in mil by the Norwegian 
authorities for fishing about seven miles off the Norwegian coast. 

2 I.C.J. Heports, 1IK51. pp. llt» 121. 

3 (11127) in A.J.I.L., vol. 21 (1030). pp. 77IL7S3, and in Annual Digest 

(1031-32), p. 123. But see the ease* of The Maza seized by Germany in 

Laholm Bay during the First Great War. Although Germany released this 

vessel, she maintained her view that it was not permissible to elose hays 

of more than six miles in width. 
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§ 187. The King's Chambers. —Formerly, the English 
Kings claimed jurisdiction over the sea areas between lines 
drawn from headland to headland round the British coasts 
such as from Orfordncss to the Foreland and from Beachy 
Head to Dunnose Point, and James 1 instructed Commissioners 
to prepare maps showing these areas which were called The 
King's Chambers. This method of drawing a line connecting 
headlands on a coast and claiming the waters on the landward 
side of that line as territorial waters is very often referred to as 
“ the headland theory/’ A Chari prepared by Trinity House in 
1601 gives the exact bearings of the King’s Chambers at that 
time. 1 In justification of this claim, Sir Matthew Hale states 
that “ that arm or branch of t he sea which lies within the 
4 fauces terrae * where a man may reasonably discern between 
shore and shore is, or at least may be, within the body of a 
county and therefore within the jurisdiction of the sheriff or 
coroner.” 2 In the ease of Reg. v. Cunningham Cockburn, C. J., 
held that the Crown could claim jurisdiction over the whole of 
the Bristol Channel as being within t he counties of Glamorgan 
and Somerset and should therefore be considered as “within 
the counties by the shores of which its several parts arc re¬ 
spectively bounded.” This judgment was qualified by Lord 
Blackburn as having “determined this much, that a place 
in the sea, out of any river, and where the sea was more than 
ten miles wide, was within the county of Glamorgan and, 
consequently, in every sense of the words, within the territory 
of Great Britain.” 4 It is doubtful, however, if such a right 
to the whole of the Bristol Channel could be asserted since the 
case of The Fargeness 6 which involved a collision at a distance 
of approximately twenty miles between the coasts of Somerset 
and Glamorganshire. The Court of Appeal, in the absence of 
any evidence indicating effective occupation by the Crown 
of that particular part of the Bristol Channel where the collision 
occurred, sought the opinion of the Attorney-General on the 
point, and his reply was to the effect that the “ spot was not 

1 Fulton, op. cit ., p. 121. 

1 I)e jure mar is, Fart I, ch. iv, p. 10. Sec also Fitzherbert, Corone et 
plees de Corone (1505), fol. 2.VJ, plant. 300. In Commonwealth v. Peters, 
[1847] 12 Met. 387, it was held that the place was *"within a bay not so 
wide but that persons and objects cm the one side can be discerned by the 
naked eye by persons on the other side.” 

8 [1859] Bell’s Cr. Cas. 72, 80. 

4 Direct United States Cable Coy . v. Anglo-American Telegraph Coy. t 
[1877] 2 A.C. 304, 419 (P.C.). 
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within the limits to which the territorial sovereignty of Ilis 
Majesty extends,” and the case was accordingly decided on 
that reply. 

§ 188. Moray Firth. —As regards Moray Firth, the judg¬ 
ment in Mortensen v. Peters 1 was based on a by-law made by 
the Fishery Board under The Herring Fishery (Scotland) Act, 
1889, 2 which the High Court of Justiciary of Scotland con¬ 
strued as applying not only to British, but also to foreign, 
subjects. The British Government, however, decided not to 
enforce the Act as against foreign vessels 1 * 3 4 and, in point of fact, 
docs not claim the Firth as being wholly within British territorial 
waters. Moreover, under The Trawling in Prohibited Areas 
Prevention Act, 1909, 4 no prosecution can take place for the 
exercise of prohibited fishing methods beyond three miles from 
the coast, although the fish so caught may not be landed or 
sold in the United Kingdom. 5 

§ 189. Chesapeake and Delaware Bays.- -The status of 
Chesapeake Bay was discussed by the Second Court of Com¬ 
missioners in The Alabama claims, arising out of the sinking of 
The Alleganean by the C onfederate forces within the bay. Its 
headlands are about twelve miles apart and the bay is nowhere 
more than twenty miles in width. The Court decided that the 
bay “ from the earliest history of the country has been claimed 
to be territorial waters and that, the claim has never been 
questioned”; that the bay’s tributaries are wholly within 
American territory; that “ it cannot become the pathway 
from one nation to another” and must therefore bo held to 
be w r holly within the territorial jurisdiction and authority of 
the Government of the United States. 6 7 

There is a close identity between this bay and Delaware 
Bay which is ten miles wide at its entrance and which is 
similarly claimed by the American Government mainly on 
the ground that “ they arc proprietors of the lands on both 
sides of the Delaware and from its head to its entrance into the 
sea.” 7 In The Grange , which was seized within the bay in 
1793, the American Government strongly maintained that the 

1 [190(5] 8 p. (J.C.) 93. 

* 52 & 53 Viet. c. 23. 

a Hansard (I*ords), 4th series, vol. 109, col. 989. 

4 9 Edw. VII, Cm 8. 

6 See also above, § 100. 

• Moore's Arbitrations , vol. 4, pp. 4332 et scy.; Scott., International 
Cases , p. 232. 

7 American State Papers, For. ltd., vol. i, pp. 148 et scq. 
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capture was wade within the jurisdiction of the United States.' 
This claim was not disputed. A similar contention was 
advanced by the United States regarding the Long Island Sound 
which is, in some parts, over twenty miles wide, anti this con¬ 
tention was ujfhcld by the Xew 1 ork Court of Appeals in 
Mahler v. Transportation Com pan//.- 

In the ease of The Ocean Industries Inc. v. Superior Court * 
the Supreme Court of California held that Monterey Bay, 
which is about nineteen miles in width between its headlands, 
was within the boundaries of that State. With regard to 
Santa Monica Bay, the same Court decided in 1 939 that its 
waters constituted a bay and harbour and that the jurisdiction 
of the State of California extended over the waters of the bay 
44 landward from a line drawn between its headlands and at 
least for a distance of three miles oceanward from that line.” 11 
It accordingly condemned the defendants for keeping and 
operating a gambling ship, The Hex, anchored in the waters 
of the bay at a point four miles distant from the end of the 
municipal pier. 

§ ]00. Conception Bay.—Conception Bay in Newfoundland 
is claimed as being entirely within British jurisdiction and this 
claim was supported by the Privy Council in Direct United 
States Cable Coif. v. The Anglo-American Telegraph Cop* 
The bay has an average width of fifteen miles, but the width 
of the mouth from (’ape St. Francis to Split Point is just over 
twenty miles. Although their Lordships rested their decision 
on the British statute of 1819,they dealt with the questions 
raised in the appeal from the point of view of international law 
also. They found 44 an universal agreement that harbours, 
estuaries and bays landlocked belonged to the territory of the 
nation which possesses the shores round them,” but that there 
was no principle determining what is 44 a bay ” for this purpose. 

44 It did not appear to their Lordships that jurists and text 
writers arc agreed what arc the rules as to dimensions and 
configuration which, apart from other considerations, would 
lead to the conclusion that a bay is or is not a part of the 

1 American Still" Papers, For. Uel., vol. i, pp. 107 ct seq. 

* |1800] 3ft n.y. nr>2. 

3 [ 1 927 j American Maritime Cases, 828. Cf. V.S. v. Carillo , [193ft] 
13 F. fSuppl.) 121. 

4 The People v. Strallu , [1939] 98 Californian Decisions, 440. 

6 [1877] 2 A.C. 394. 

6 ft9 CJco. Ill, o. 38, which regulated the “taking and curing of fish in 
certain parts of the coasts of Newfoundland, Labrudor, and Mis Majesty's 
other possessions in North America.” 
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territory of the State possessing the adjoining coasts.” But it 
was not necessary in that erase to lay down a rule as “ in point 
of fact, the British Government have for a long period exercised 
dominion over this bay and their claim has been acquiesced in 
by other nations, so as to show that the bay has been, for a 
long time, occupied exclusively by Great Britain.” The bay 
was therefore part of British territory “ by prescription.” The 
North Atlantic Coast Hsherics Arbitral Tribunal of 1910 
refrained from expressing any opinion on this bay as if held 
that 14 it was provided for” by the above judgment of the 
Privy Council and that the United States bad “acquiesced 
in this decision.” 1 

§ 191. Fundy Bay.—Where a bay is very wide in extent, il¬ 
ls highly controversial whether a State could claim exclusive 
jurisdiction over it. As an instance, the Bay of Fundy may be 
quoted which is over sixty-live miles wide and about one 
hundred and forty miles lung. Its legal status came before 
Mr. Bates, the Umpire under the Anglo-American Claims 
Convention of 1853, as a result of the seizure of the American 
vessel The 'Washington ten miles off its shores. The Umpire 
decided that the hay was not British and that the word “ bay 
as applied to the Bay of Fundy 44 has the same meaning as that 
applied to I he Bay of Biscay or the Bay of Bengal over which 
no nation can have the right to assume the sovereignty.” 2 
It should be pointed out, however, that the wide extent of a 
bay would not preclude it from being territorial when both sides 
belong to the same State, and it is able to prove affirmatively 
that on historic or prescriptive grounds, generally acquiesced 
in by other nations, it is entitled to claim that the whole bay 
forms part of its territory. 

§ 19*2. Hudson Bay.—The ease of the Hudson Bay is 
unique. The entrance to it is fifty miles wide, and the hay 
itself is a vast inland sea of 580,000 square miles. It was 
discovered by Ilenry Hudson in 1010, and in 1070 the Hudson 
Bay Company obtained under a Boyal Charter the freehold of 
the bay and of the surrounding country with exclusive rights 
of trading and administration. In 1818, when the United 
States were accorded by the British Government fishery 
privileges over some Canadian coasts, the rights of the Company 
were expressly excluded. In 1870, the territory granted to 

1 De Martens, Xouvcau Uecucil General, 3rd series (1911), vol. 4, 
pp. 89 -129. 

8 Moore's Arbitrations , vol. 4, p. 4342. 
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the Company was taken over by the Canadian Government, 
though it retained certain rights of sovereignty over the Hudson 
Bay. The British claim has not, so far, been expressly ad¬ 
mitted by the United States. The Treaty of July 20, 1912, 
which was concluded for the purpose of carrying out the award 
of the Tribunal in the North Atlantic Coast Fisheries Arbitra¬ 
tion of 1910, provides “ that it is understood that the award 
does not cover Hudson Bay,” thus reserving all existing British 
rights to the bay. A Canadian writer has asserted, on weighty 
reasons, that by the rules of international law. Canada has 
title to Hudson Bay and Hudson Strait, and that this title is 
further justified “ on the basis of occupation and acquiescence 
by other States in that occupation.” J 

§ 193. Bays in North Atlantic.—The question of the exact 
limits of the bays and creeks in the North Atlantic caused a 
controversy between Great Britain and the United States which 
lasted for over a century. 2 It was first raised by the Peace 
Commissioners at Paris in 1782, but was left undecided when 
the same Commissioners met at Ghent in 1814. The sub¬ 
sequent Treaty of October 20, 1818, provided that “The 
United States hereby renounce forever any liberty heretofore 
enjoyed or claimed by the inhabitants thereof to take, dry 
or cure fish on or within three marine miles of any of the coasts, 
bays, creeks or harbours of Ilis Britannic Majesty’s dominions 
in North America not included within the above-mentioned 
limits ” (article 1). The construction of this clause was 
variously interpreted by the two countries and the claim 
advanced by the British authorities to exclude American 
fishermen from all bays, independently of their size, and to 
measure the limit indicated in the Treaty at three miles from 
a line drawn from headland to headland, was strongly resisted 
by the United States Government. Eventually, after many 
years of diplomatic correspondence, the two countries decided 
to refer, under the Anglo-American agreement of January 27, 
1909, seven questions to an Arbitral Tribunal selected from the 
panel of the Permanent Court of Arbitration at The Hague. 3 
The fifth question, which was of the greatest importance, related 
to the interpretation of article 1 of the Treaty of 1818, and was 
drafted as follows: “ From where must be measured the three 

1 Kenneth Johnston, Canada's title to Hudson Bay and Hudson Strait , 
B.Y.I.L., voJ. 15 (1934), pp. 1-20. See also Batch, Is Hudson Bay a 
closed or an open sea ?, A.J.I.L., vol. 6 (1912), pp. 409 et setp 

s Ilall, p. 118; Moore’s Digest , vol. i, pp. 767 et seq . 

a Malloy, Treaties , vol. i, p. 835. 
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marine miles of any of the coasts, bays, creeks or harbours 
referred to in the said article? ” The award of the Tribunal in 
1910 was mainly in favour of the British contention that 
different considerations should apply to the case of enclosed 
waters from those which affect the marginal sea. 44 The 
possession of headlands gives a greater power of control over 
waters contained within them than there can be over the open 
sea and the safety of a State necessitates more extended 
dominion over the bays and gulfs enclosed by its territory than 
over open waters. Moreover, the interest of other nations in 
bays and gulfs is not so direct if, as is commonly the case, they 
lie off the ocean highways.” The Tribunal recognised that 
44 admittedly the geographical character of a bay contains 
conditions which concern the interests of the territorial sover¬ 
eign to a more intimate and important extent than do those 
connected w f ith the open coast. Thus conditions of national 
and territorial integrity, of defence, of commerce and of 
industry are all vitally concerned with the control of the bays 
penetrating the national coast-line.” It accordingly decided by 
a majority—Dr. Drago dissenting that in case of bays, the 
three marine miles are to be measured from a straight line 
drawn across the body of water at the place where it ceases 
to have the configuration and characteristics of a bay. At all 
other places, the three marine miles are to be measured following 
the sinuosities of the coast.” 

Though this decision appeared to be correct on principle, 
the Tribunal did not fail to realise that it 44 was not entirely 
satisfactory as to its practical applicability ” and accordingly 
suggested the following recommendations to the tw r o Govern¬ 
ments:—(i) In every bay not hereinafter specifically provided 
for the limits of exclusion shall be drawn three miles seaw T ard 
from a straight line across the bay in the part nearest the 
entrance at the first point w'here the width docs not exceed 
ten miles; (ii) in the following bays, where the configuration 
of the coast and the local climatic conditions are such that 
foreign fishermen, when within the geographic headlands, might 
reasonably and bona fide believe themselves on the high seas, 
the limits of exclusion shall be drawn in each case between the 
headlands hereinafter specified as being those at and within 
which such fishermen might be reasonably expected to recognise 
the bay under average conditions. The bays so specified w'ere the 
Bay des Chaleurs, 1 the Bay of Miramichi, Egmont Bay, St. Ann’s 
1 Sec Mawat v. McFcc (1880), 5 Can. S.C. 66. 
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Bay, Fortune Bay, Barrington Bay, Chedabusto and St. Peter’s 
Bays, Placentia Bay and St. Mary’s Bay. The award and recom¬ 
mendation of the Tribunal were accepted by Great Britain and 
the United States in the Treaty of July 20, 1012 (article 2). 1 

§ 101. Bays bounded by the territories of two or more 

States. .It is important to draw a clear distinction between 

bays surrounded by the territory of a single State and those 
surrounded by the territories of two or more States. 'Flicre 
exists a good deal of controversy on the subject, but the 
correct- view is that territorial waters should follow the 
sinuosities of the coast and that each State whose* shores form 
the land boundary to the bay should have a marginal belt 
based on the ordinary three-mile limit of territorial waters. 
This general rule is, as in the ease of ail other bays, subject to 
any special agreements 8 or any exceptional claims which a 
State is able to establish by reason of a continuous usage 
extending over a long period of lime and recognised, either 
expressly or impliedly, by other States. 

§195. Gulf of Fonseca. This gulf is hounded by the 
territories of Nicaragua, Honduras and Salvador, and the 
distance between the two headlands of Casiguina Point, and 
Amapala Point is about nineteen miles. Under the Treaty 
of August 5, 1911, Nicaragua granted to the* United States, for 
a period of ninety-nine years, “ the right to establish, operate 
and maintain a naval base at sueli place on the territory of 
Nicaragua bordering upon the Gulf of Fonseca as the Govern¬ 
ment of the United States may select.” The Treaty also gave 
to the American Government the right to construct an oceanic 
canal. Both Costa Kiea and Salvador objected to the terms 
of the Treaty and challenged its validity in an action brought 
against Nicaragua before the Central American Court. In an 
elaborate judgment, 3 that Court held that the Gulf of Fonseca 
“ is an historic bay possessed of the characteristics of a closed 
sea,” as it combines all the requisites prescribed by inter¬ 
national law as essential, to wit, secular or immemorial posses¬ 
sion accompanied by ammo domini both peaceful and continuous 
and by acquiescence on the part of other nations: special 
geographical configuration which safeguards so many interests 

1 Malloy, op. vit ., vol. iii, p. 2(i. 4 S2. 

2 Thus local agreements arc* in force for the delimitnt ion of the respect ivc 
British and Spanish territorial waters and the anchorage of their ships in 
Algeciras Bay and are so marked on current Admiralty charts. 

* Judgment of October 7, 1910, and March 9, 1917, in A.J.J.L., vol. 11 
(1917), pp. 181, 229 and G74-7;iO. This Court is now extinct. 
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of vital importance to the economic, commercial, agricultural 
and industrial life of the riparian States; and the absolute, 
indispensable necessity that those States should possess the 
gulf as fully as required by those primordial interests and the 
interest of national defence. The Court also held, by a 
majority, that Nicaragua, Salvador and Honduras were co¬ 
owners of its waters except as to the littoral marine league 
“ which is the exclusive property of each.” This arrangement 
implied an overlapping of ownership on that portion of the 
waters which remained outside the three-mile limit of territorial 
waters. On this point, the Court recognised that; “ there was 
a confusion of jurisdiction in matters pertaining to inspection 
for police and liscal purposes and purposes of national security 
and that, as to another portion thereof, it is possible that no 
such overlapping and confusion takes place.” The Court 
therefore decided that as between Nicaragua and Salvador, 
co-ownership existed with regard to both portions, since 
they were both within the gulf, subject to the express proviso 
that the rights pertaining to Honduras “ as coparcener in those 
portions” were not to be affected by the C ourt's decision. 

§ 1 !)<». Rules adopted by the Geneva Sea Conference.— 
Article 7 of the Convention on ‘“The Territorial Sea" alter 
prefacing that its provisions only concern a bay the coasts of 
which belong to a single State, defines a bay “for the purposes 
of the present articles", as a well-marked indentation whose 
penetration is in such proportion to the width of its mouth as 
to contain land-locked waters and constitute more than a mere 
curvature of the coast. An indentation shall not, however, be 
regarded as a bay unless its area is as large as. or larger than, 
that of the semi-circle whose diameter is a line drawn across 
the mouth of that indentation. This article tills the omission 
in the 1!W0 Hague Convention to which the International Court 
of Justice drew attention in the Fi.shnifs Cost, viz. that the 
system of straight base-lines should not be applied to coasts 
whose configuration does not justify it under the exeuse that 
it is also applicable to bays. 1 As regards the demarcation of 
the base-line In the ease of hays, article 7 states that if the 
distance between the low-water marks of the natural mouth of a 
bay does not exceed twenty-four miles, a closing line may be 
drawn between them and the wafers so enclosed art* considered 
interior waters. The article further declares that none of its 
provisions apply to “historic bays” or to bays to which the 
1 See supra, § 134. 
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system of straight base-lines is applicable. A resolution adopted 
by the Conference asks the General Assembly of the United 
Nations to arrange for a study of the legal regime of historic 
waters, including historic bays, and to communicate the result 
of this study to all the members of the United Nations. 

The remaining provisions of this article which relate to the 
other phases of indentation of bays are so difficult of application 
in practice that it is impossible to appreciate cither their 
value or their purpose. Moreover, the extension of the limit 
of the interior waters of a bay to twenty-four miles appears 
unwarranted. 

§ 197. General rules governing bays and gulfs.—The rights 
of jurisdiction of the littoral State over its territorial gulfs and 
bays are identical to those it enjoys over its national waters. 
The State is therefore entitled to reserve fisheries to its own 
subjects and to prescribe and regulate the admission and 
sojourn of foreign vessels therein, under the same conditions. 
Where, however, bays or gulfs constitute an international 
highway, the right of innocent passage of merchant ships must 
be conceded by the territorial State. 


Land-locked Seas and Lakes 

§ 198. Legal regime of inland seas.- Land-locked seas, 
lying entirely within the boundaries of one State, form part 
of the territory of that State. On the other hand, when the 
shores of a land-locked sea belong to two or more countries, 
and there is no agreement to the contrary among them fixing 
the limits of their respective boundaries, the sovereignty of 
each must be respected in the zone of its territorial waters, and 
the legal regime in the central part is then similar to that on 
the high seas. As there is usually no necessary trade or 
navigation in inland seas, the line of demarcation is drawn in 
the middle. 1 Such used to be the position of the Caspian Sea, 
whose shores belonged to Russia and Persia, but by the Treaties 
of Gulistan of 1813 and of Touskmantchai of 1828, Persia 
ceded to Russia in perpetuity the exclusive right of keeping 
warships in this sea which placed it under Russian jurisdiction 
until the constant expansion of the Russian territories entirely 
surrounded it. To-day by the Treaty of Moscow, 1921, as 
reaffirmed by the treaty of August 27, 1935, both States enjoy 

1 Hall, p. 147. 
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equal rights of navigation on the Caspian Sea for their com¬ 
mercial vessels, subject to certain restrictions. 1 

Even when the inland sea finds its outlet through a strait 
or river leading to the high sea, it still remains under the 
sovereignty of the State which possesses all the banks and the 
strait leading into it, as for instance in the case of the Sea of 
Azov which is wholly bounded by Russian territory, but com¬ 
municates with the ocean through the narrow straits of Kertch. 
In such a case, the better principle appears to be that Russia 
would not be entitled to close it entirely to international 
navigation in time of peace. The same rule ought to apply to 
the White Sea, which communicates with the Arctic Ocean, 
and the British Government, has at various times denied 
Russia’s right to treat this sea as closed. 2 

On the other hand, the Gulf of Bothnia should be considered 
an open sea. A similar principle applies to the Gulf of Mexico, 
bordered by the United States, Mexico and Cuba, and accessible 
through two entrances, on either side of the island of Cuba, 
both of which are about 100 miles in width. In all these eases 
of inland seas belonging to different countries, the State 
possessing the two shores of the strait cannot forbid access to 
foreign ships which have the right of communicating with the 
countries whose territory borders on the inland sea. 

The Black Sea lias been the object of special Conventions 
on account of its economic and, especially, its political and 
strategic importance. Formerly entirely surrounded by 
Turkish territory and closed to foreigners until the Treaty of 
Kutsehuk-Kainardji in 1771, it is now bounded by Russia, 
Rumania, Bulgaria and Turkey. The Treaty of Paris of 1850 
(article 2) declared it open and free to the commercial naviga¬ 
tion of all countries, except as regards warships, which only 
Russia and Turkey were allowed to keep there, provided they 
were of a small tonnage and limited in number. As a result 
of the Conference of London and the Treaty of March 10, 1871, 
Russia obtained a repeal of these provisions, so that both she 
and Turkey could develop, without restriction, their naval 
forces in the Black Sea, and this was confirmed by the Treaty 
of Berlin of 1878, which established the freedom of com¬ 
mercial navigation in that sea. Turkey, however, retained 
the right to forbid to foreign inen-of-war passage through the 

1 L.N.T.S., vol. 170, pp. :H7-:il!>. 

» Fulton, op. cit p. 057. See also the* case of The Chisoima with re¬ 
ference to the inland sea of Japan, lt.(a.l).I., vol. 2 (IKO-i), p. 17U, and 
Sir Thomas Barclay, Territorial waters; the inland sea of Japan , passim. 

0 
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Dardanelles and the Bosphorus. The position is now regulated 
by the Montrcux Convention of 1936, which declared the Black 
Sea to be an open sea. 1 

The new construction of the Yolgu-Don canal constitutes a 
notable attempt by the U.S.S.H. to rectify the Black Sea’s 
isolation from the internal Russian river and canal systems w hich 
link up the Baltic and Caspian Seas and the Arctic Ocean. 

§ 199. The Baltic Sea.—In the 44 secret ” articles embodied 
in the Armed Neutrality of 1800, Denmark, Norway and 
Russia claimed to maintain the Baltic Sea 44 perpetually as a 
closed sea.” They recognised, however, that in time of peace, 
all nations could navigate through it and 44 enjoy the ad¬ 
vantages of perfect tranquillity”; but that the three Powers 
had the right to take all necessary measures in order to 
guarantee that sea and its coasts against all hostilities, violence 
and vexation. Great Britain, France and Holland refused to 
accept the neutrality of the Baltic except for the war in course. 
The right to close the Baltic was definitely rejected by the 
Convention of 1S57, under which Denmark bound herself 44 not 
to subject any ship, cm any pretext, to any detention or hin¬ 
drance in the passage of the Sound or the Belts.” 2 Article 195 
of the Treaty of Versailles likewise established “ free passage 
into the Baltic to all nations.” It also prohibited the erection 
by Germany of any fortifications or the* installation of any 
artillery commanding the maritime routes between the North 
and the Bailie seas. 

The recent cutting of the “Stalin ” canal from the White 
Sea to the Baltic represents the partial realisation of the opening 
for Russia of t he Northern Sea Route a project- which, strangely 
enough, owes its origin to the English sixteenth-century plan 
for improving Russia's strategic position. 

§ 200. Access to the sea of land-locked countries.—The 
General Assembly of the Tnited Nations passed a resolution 
on the 21st February 1957 3 recommending that the Conference 
on the Law of the Sea, which was to 1 m* convened at Geneva in 
the following year, should “study the question of free access 

1 Cf. infra. § 225. 

2 Westlake (vol. i, p. 201) considers that the Convention applies to 
both warships and merchant ships. See also 1'usta, he stated juridique 
de la mer baltique a partir du 19* sieclr, IteeueiJ, vol. 52 (UK 15), p. 145; 
K. Hriiel, Lett del roils dm mis au paint de vac da droit interned ion at, ihid., 
vol. 55 (1930), pp. 500-094. For an excellent historical and legal intro¬ 
duction to the subject see tie Thu be, Lc statnt juridique de la mcr baltique 
jusqnau debut du 19* sicclr, ihid., vol. 53 (1935), pp. 441 527. 

3 Oflieial Records of the 111 Ik Session, Suppl. No. 17 (A/3572). 
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to the sea ol‘ land-locked countries, as established by inter¬ 
national practice or treaties/’ With a view to preparing the 
ground lor this Conference, a preliminary Conference of land¬ 
locked States was held at Goneva from the lOlli to the 14th 
February 1058, under the Chairmanship of the distinguished 
Swiss lawyer and diplomat, M. Paul Kuegger. It drew up a. 
Memorandum which, together with the Final Act of the IJucnos 
Aires Economic Conference of the Organisation of American 
States of September 4, 1057/ was submitted for consideration 
to the Geneva Sea Conference. The Memorandum was bused 
on the fundamental principle that land-locked States enjoyed 
the right of free access to the sea; the right to IIy a maritime 
Hag; the right to a regime identical to that enjoyed by vessels 
of maritime countries, under the most favoured nation treat¬ 
ment; and the right of free transit to sea-ports by all means of 
transport and communication, without being subject to any 
customs duties, charges or taxes except in respect of specific 
services rendered.- These principles were substantially approved 
by the Fifth Committee of the Geneva Sea Conference, and after 
being submitted to its Plenary Session were adopted as follows: 
ik (l) In order to enjoy the freedom of the seas on equal terms 
with coastal States, States having no sea-coast, should have free 
access to the sea. To this end a State situated between the sea 
and a State having no sea-eoast shall by common agreement and 
in conformity with existing international conventions accord: 
(a) to the State having no sea-coast, on a basis of reciprocity, 
free transit through its territory; (//) to ships Hying the Hag of 
that State treatment equal to that accorded to its own ships 
or to the ships of any other States, as regards access to sen-ports 
and the use of such ports/' (2) States situated between the 
sea and a. State having no sea-coast shall settle, by mutual 
agreement with the latter, and taking into account the rights of 
the coastal State or State of transit and the special conditions 
of the State having no sea-eoast, all matters relating to freedom 
of transit: and equal treatment in ports in t he event of such States 
riot being already parties to existing international conventions/* 1 * 3 
§201. Boundaries of lakes. -Lakes similarly form part 
of the territory of the State whose land entirely surrounds 
them, as, for instance, in the ease of Lake Windermere. Where 
such lakes are bordered by land belonging to different Powers, 

1 Supra, § 32. 

* Nineteen-Power Proposal in A/Vonf. 

3 Article a of tin; Convention on "The High Seas." 
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such as Lake C onstance which is bounded by German and Swiss 
territory. Lake of Geneva (French and Swiss territory) and Erie, 
Huron Superior and Ontario (Canada and the United States), 
the 1 practice is that, by treaties between the bordering States, 
arrangements arc made as to the waters belonging to each 
State and as to the rights of navigation in the lakes. Where 
no such agreement is in force, a reasonable solution appears 
to be that the boundary should be fixed by the middle line, 
unless t here exists a “ thalweg ” or mid-channel in the lake, in 
which case the same principles are to be followed as in the ease 
of rivers. 1 On the other hand, where a lake is accessible from 
the sea, although the principle of free navigation thereon has 
not been generally recognised, the trend of opinion is in favour 
of such freedom. The navigation of lakes in the Congo district 
was regulated by article 15 of the General Act of the Congo Con¬ 
ference, which was repealed by the Convention of St. Germain 
of September 10, 1010, but did not affect the right of free 
navigation in these lakes. As regards the Great Lakes of North 
America, their legal regime is covered by the various treaties 
concluded between Canada and the United States. One of 
such treaties, called the Kush-Bagot Treaty of 1817, limits the 
warships which the two States may maintain in the Great 
Lakes. This Treaty is still in force. Under the Treaty of 1788, 
and the findings of the Mixed Commission set up by the Treaty 
of 1811, the boundary between the United States and British 
North America was drawn “through the middle of Lakes 
Ontario, Erie and Huron” and 4 * through Lake Superior 
northward of the Isles Hoyale and Phelipoaux,” and con¬ 
sequently the entire area of these lakes comprises the territorial 
waters of Canada or of the United States. For purposes of 
jurisdiction, however, the Admiralty jurisdiction on these lakes 
extends to the whole width of the lakes and connecting rivers, 
so that offences committed anywhere on those, waters on board 
vessels of either country are triable in that country within 
whose geographical limits the vessel and parties are brought. 2 
This rule is “ demanded by a convenience amounting to 
necessity.” 3 

1 See infra, § 200. The principle of the thalweg” wus applied by the 
U.S. Supreme Court, in determining the boundary between States bordering 
on Lake Superior: Minnesota v. Wisconsin, 111)20] 252 U.S. 27a. 

2 United Stales v. Rodgers, 118JKJJ U.S. 210. 

* Westlake, vol. i, p. 202. 
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STHAITS AND ARTIFICIAL CANALS 

§ 202. Legal regime of straits. Whore the land on both 
sides of a strait belongs to the same Rower, the waters arc 
national if the width at the entrance does not exceed six miles. 
Hut if t he two shores of the strait are bordered by the territories 
of different States, each exercises its sovereignty within the 
limits of its territorial waters; if these run into each other by 
reason of the narrowness of the strait, the boundary line is fixed 
at the middle of the strait or at the centre of the mid-channel, 
unless special treaties make different arrangements. 1 Where 
a strait is more than six miles in width, but can be commanded 
by land batteries from both shores, it is a doubtful question 
whether the intervening space is all territorial. The Hritish 
claims over the “ Narrow Seas ” have not been pressed in 
modern times. The Privy Council held in 1013 that “ the 
narrow seas limit discussed by the older authorities, such as 
Seldcn and Hale, may safely be said to be now obsolete.” 2 
Some of the most important straits have been regulated by 
international agreements to be subsequently referred to. The 
regime of the territorial straits is similar to that of national 
waters, but subject to freedom of navigation for the vessels of 
all nations where such straits form part of the highway of 
international tratlie, such as the strait connecting the two 
tracts of open sea between Cape Breton Island and the main¬ 
land of Nova Scotia. The same rule applies to the Straits 
of Magellan which, under ilie Treaty between the Argentine 
and Chile, signed at Buenos Aires on July 23, 1SS1, were 

1 See the Aet of 1928 (18 A* 111 Geo. V. c\ 28), approving the Agreement 
between Great Britain and the Sultan of Join ire of October 10. 1027: the 
boundary line between the territorial waters of Singapore and Joliorc shall 
follow the centre ol‘ the deep-water channel in Johore Strait. See also 
the Anglo-American treaty of June 15, 1840, regarding the Straits of Luis 
de llaro and Juan de Knca and the Arbitral award relating to Portland 
Cunai of October 20, 1008, between Great Britain and the t’.S.A., adopting 
the middle line and rejecting the American arguments based on the 
“thalweg/ 1 

2 A.G.for British Columbia v. A.G. for Canada, [1014] A.C. 153, 174. 

1G9 
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declared to be open to the “ free navigation in favour of the 
flags of all nations.” 1 There is also complete freedom of 
passage in the Strait of llelle Isle and the Gut of Canso. 

§ 208 . Straits forming a communication between two open 
seas. - Straits connecting two open seas must be left free 
to the innocent navigation of all States, even though both 
shores belong to the same country and the passage may be so 
narrow that the waters are territorial. This is a necessary 
consequence of the freedom of the seas, the use of which would 
be restricted if passage through t lie straits were t o be prohibited. 
In bolding that the Corfu Channel should he classed amongst 
the international straits, the International Court of Justiee 
stated that the decisive factor whether a strait belongs to that 
category of international highways through which a right of 
passage exists is “rather in its geographical situation as connect¬ 
ing two parts of the high seas and the fact that it is being used 
for international navigation." 2 Article Hi (1) of the Geneva Sea 
Convention on * k Tho Territorial Sea” similarly provides that 
“there must he tio suspension of tin* innocent passage of foreign 
ships through straits which are used for international navigation 
between one part of the high seas and another part of the high 
seas or the territorial sea of a foreign State.” The riparian 
State is, however, entitled to take all precautions required for 
its security: for instance*, in limiting the number of ships of war 
allowed to use the strait at the same time, or the* length of their 
stay there. 11 can also enact rules e>f the road ensuring safe 
navigation which may be particularly dangerous in. some straits. 
By international agreement, straits may be neutralised se> that, 
no fortifications or works of military defence may he cree*ted 
thereon; thus the Magellan Straits are neutralised for ever and 
the contracting Parties are prohibited from erecting any 
fortifications on its shores. 3 In the Anglo-French Agreement 
of April 8, 1904, relative to Egypt and Morocco, article 7 

1 State Papers, vol. 72, p. 1104. On straits generally, see Geffekrn, 
La question dcs detrails , lt.D.I., vol. xvii, p. 302; Lawrcuee, The principles 
of international law , 7th ed. (11*211), pp. 183 189; Westlake, vol. i, pp. 197- 
204; Gidel, vol. iii, pp. 728-704; G. G. Wilson, Les coax adjaeentes au 
territoirr des Klats , ilecueil, vol. 1 (1928), pp. 158 -159; Ill’ll, he regime inter¬ 
national des detroits maritime ibid., vol. 45 (1938), passim; and Hrticl, 
International Straits , vol. 1, pp. 501 el set/., and Siegfried, Les eamiwv inter - 
nalionaux et les pram lex routes maritimes mondiales , Heeueil, vol. 74 (1949), 
pp. 5 72. 

a Judgment of April 9, 1949, I.C.J. lteports, 19*9, p. 4. Cf. 
Sehwar/en berger, International Lmv , vol. 1, 3rd ed. (1957), pp. 190 -197. 

* Article 5 of the Buenos Aires Treaty of 1881, referred to above. 
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stipulates that, the two States agree not. to allow the erection of 
fortifications or other strategic works on the coast of Morocco 
between Melilla and the heights dominating the right bank of 
the Sebou, with the. except ion of the points already occupied by 
Spain. 

§ 204. The Sound dues. - Formerly, riparian States ar¬ 
rogated to themselves the right of collecting heavy tolls in the 
straits, without taking into account the principle of the freedom 
of the seas. Denmark, in particular, by virtue of her claims, 
which were recognised by the Baltic Powers in HH5, 1003 and 
1742, bore heavily on the navigation of the Great, and Little 
Belts and the Sound which connects the Kattegat and the 
Baltic Sea and which is only three miles wide at: one point. 
After protests by the United States in 1818, endorsed by other 
maritime Powers, the controversy was settled by the Treaty of 
Copenhagen of March 14. 1857, under which Denmark agreed 
to discontinue the levy of these tolls in future in consideration 
of the payment, of an indemnity of £3,000,000 assessed between 
the contracting States according to the importance of their 
navigation in the straits, Great Britain's part, being £1,125,200. 
The American Government was not a party to the Copenhagen 
Treaty, as it entailed, in its opinion, a recognition of Denmark’s 
right to levy tolls in the past. By a subsequent Convention, 
however, signed between the United States and Denmark in 
1858, it was agreed that the passage of the Belts and the 
Sound should be made free to American vessels also against 
the payment, by the United States of the sum of £7fi,757 in 
consideration of Denmark’s undertaking to maintain and renew 
the necessary navigation services. 1 The indemnity paid in 
such cases must, not be considered as the equivalent of a toll 
which is unjustifiable in itself; it represents rather the expenses 
of the riparian State for buoying and dredging, for maintaining 
lighthouses, and for supervising pilotage through the straits 
in the interests of general navigation. Limited in this way, and 
when the proceeds are used for this purpose, tolls in straits are 
not open to objection. 

The Treaty of Copenhagen of 1857 made no express pro¬ 
vision for the passage of warships of the contracting parties 
through the straits, although this right is understood to be 
tacitly implied in time of peace by Denmark’s acquiescence, 
extending over a long period. Even in time of war, however, 
Denmark has always allowed the use of the straits by belligerent 
1 Pitt-Cobbett, op. cit. t vol. i, p. 143. 
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warships, and the general conclusion may he drawn that such 
passage, when Denmark is neutral, has now been established 
by practice, though it does not rest on a conventional basis. 1 

As between Denmark and Sweden, the Declaration of 
January 30, 1032, regulates the boundary questions in the 
Sound by adopting the middle line as the boundary in straits 
which are not sufficiently wide to allow to the full extent I he 
breadth of the territorial waters claimed by oil her of these two 
countries. An exchange of "Notes" annexed to t his Deelarat ion 
hinds the Swedish Government to keep the passage through 
the Sound along the Flintcrcnden and East of the Island of 
liven open to all Danish vessels, merchant as well as mcn-of war, 
without the payment of any dues other than pilotage 1 dues which 
art 1 , however, voluntary.- 

§ 20a. Artificial canals. -Freedom of navigation is justified 
in the ease of artificial straits const meted by human effort as 
much as for those opened by nature: moreover, tin* general 
objects of economic interest of 11 »**sc undertakings, as well as 
their international character. I’urt In r confirm t he need Ibr making 
them accessible to all vessels. Dot by reason of their purpose and 
character, it has been found necessary to exempt some maritime 
canals from belligerent action in order to maintain their useful¬ 
ness even during hostilities and to protect them against damage 
or destruction. 

It is important to note that these canals are not neutralised, 
as this would have involved their being closed to vessels of war. 
They are simply declared inviolable in time of war. 

The Sri:/ Canal 

§ 200. Concessions granted to Ferdinand de Lesseps. -This 
canal is one of the most important intoroceanic canals and 
connects the Mediterranean to the Red Sea. In 1851, 
Ferdinand de Lesseps succeeded in obtaining his first conces¬ 
sion from Mohammed Said Pasha, the Egyptian Viceroy, and 
in forming, two years afterwards, the Compagnic VniverseUc 
dn Canal Maritime de Suez with a seat at. Alexandria, but 
having an administrative and legal domicile in Paris. The 
second concession, obtained by de Lesseps in 1850, provided 
in article 11 “that; the canal and the ports dependent on it 
shall be for ever open, as neutral passages, to all merchant ships 

J Smith, vol. ii, p. 203; Hriicl, op. rit vol. 2, pp. 11-115. 

* HriicI, op. cit ., vol. 1, pp. 108-200. 
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crossing from one sea to the other, without any distinction, 
exclusion or preference of persons or nationalities, on payment 
of the dues and observance of the regulations established by 
the Company.” Eventually the final terms of the concession 
were incorporated in the Convention of February U2. 18(iti, 
between the Pasha and tin* company, under which the Egyptian 
(Government reserved the right of “occupying every position or 
strategical point which it should deem necessary for the defence 
of the country, such occupation not to obstruct the navigation 
and to respect, the servitudes attached to the banks ofllio canal.” 
The Convention was approved by the Sultan of Turkey by a 
“ firman ” issued on March JO, 1800, and the canal was opened 
on November 17, 1801). 

As nothing was mentioned in these concessions regarding 
ships of war, belligerent. States might have reproached Turkey, 
which enjoyed at that time sovereign rights over Egypt, with 
having violated the rules of neutrality if she wore to allow 
the vessels of their adversaries to pass through the canal. 
However, in 1870-71, the French and German ships of war 
freely used the canal. The position was defined by the Declara¬ 
tion of the Porte of 1873, and accepted by the chief maritime 
Powers, under which the canal was declared open to the passage 
of the warships of lhe different States, even in time of 
hostilities. In 1877, during the Husso-Turkisli war, the British 
Government, which had by now become the largest share¬ 
holder in the Canal Company, announced that any attempt to 
blockade or otherwise interfere with the canal or its approaches 
would he regarded by Her Majcsty ? s Government as a menace 
to India and a grave injury to the commerce of the world. 
On both these grounds, “any step, which they hope and 
believe there is no intention on the part of either belligerent 
to take, would he incompatible with the maintenance by them 
of an attitude of passive neutrality.” No hostilities did, in 
fact, take place in the canal, although it remained free to the 
warships of the two belligerents. The war, however, proved 
how necessary it had become to provide for the ease of Turkey 
herself when engaged in hostilities and also to safeguard the 
canal from damage by either of the belligerent States. Accord¬ 
ingly, Lord Granville issued, in 1883, a circular to the Powers, 
proposing the negotiation of an international agreement for 
the canal, to which, however, there was scant response. But 
when, in 1884, the British Government, again approached the 
Powers, suggesting the meeting in London of a Conference for 
6 * 
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the discussion of the financial reorganisation of Egypt, France 
replied favourably in the following year, and also proposed 
that the Conference should take into consideration “ con¬ 
nected questions,” including the international protection of 
the canal. The Conference opened in Paris on March 30, 
1885, under the presidency of Jules Ferry, but the divergence 
of views between England and France prevented an agreement 
being reached for some time. 

§207. The Constantinople Treaty of 1888. -Eventually, 
by the Anglo-French Convention of October 25, 1887, a draft 
for the regulation of the Sin*/. Canal was agreed upon and sub¬ 
mitted to the Powers; it was accepted by them and embodied 
in a Treaty concluded at Constantinople on October 20, 1888, 
and known as l he Suez Canal Convention. The Treaty was 
signed by Great Britain, Austria-IIungary, France, Germany, 
Holland, Italy, Spain, Russia and Turkey, and remained open 
to the accession of oilier Stales. In accordance with its 
Preamble, the Treaty was intended to establish a definite 
system ‘‘destined to guarantee at all times and for all Powers, 
the free use of the Suez Maritime Canal." The provisions of 
the Treaty itself are as follows: the canal is to be free and open 
in war. as well as in peace, to the ships of war ami merchant 
ships of all Hags and is never to be blockaded (article 1); no 
interference in any way with the security of the canal and its 
branches is permit ted and the working of the canal shall not 
be exposed to any attempt at ohstruction: no permanent 
fortifications are allowed in t he canal (article 2); no right of war, 
no act. of hostility or an act intended to obstruct the free 
navigation of the canal is to be committed in the canal or 
its ports of access or within three sea miles of those ports, 
even if Turkey is one of the belligerents. Warships of the 
belligerents must pass through the canal as rapidly as possible, 
and, except in ease of distress, may not remain at Port Said or 
in the roadstead of Suez longer t han twenty-four hours; twenty- 
four hours must also intervene between the passage of two 
enemy ships; vessels of war of belligerents shall not rcvictual 
or take in stores in the canal or its ports of access except in so 
far as may be strictly necessary. 1 Prizes shall be subjected in 
all respects to the same rules as belligerent warships. Belligerents 
may neither unship or ship troops, munitions or other war 
material in the canal or its harbours (articles 4, 5 and (i); 
no man-of-war is allowed to station inside the canal, but non- 
1 The Siidmark , [1017] A.C. G20 (in prize). 
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belligerent States have the right to station not more than two 
nien-of-war in the harbours of Sue/, and Port Said (article 7). 
The tresh-water canal is placed under the same guarantees as 
well as the properl y of both canals. The Sultan of Turkey and 
the Khedive of Kgypt were empowered to take all necessary 
measures for securing by their own forces the defence of Egypt 
and the maintenance of public order (article 10) provided that 
such measures did not interfere with the free ust* of the canal 
(article 11).* 

At the Conference of 1885 and also on signing the Treaty of 
1888, England made certain reservations which concerned her 
right to utilise the canal for guarding her position in Egypt so 
long as she occupied that country. France, which at first 
had refused ratification of the Convention, eventually accepted 
this position under the Anglo-French Declaration of April 8, 
lOOt, which had as a result the immediate application of the 
Treaty of 1888. 

§ 208. Special regime of the Suez Canal. It follows that 
the Suez Canal is not neutralised, in the proper sense of the 
term, since neutrality docs not admit the passage of belligerent 
forces across a territory, and, consequently, belligerent warships 
would not have been allowed to pass freely through the canal. 
It is only subject to a particular regime for the purpose of 
withdrawing it from all acts of hostility within its waters and 
protecting it from any damage or any attempt to (dose it to 
the detriment of the world’s navigation. These regulations 
are binding on t he Powers which took part in the Convention 
of 1888; but we think the rule is the same for States not parties 

1 State Papers (Kgypt ). X«». 2. 1SIM). and The Suez ('anaLu seleetinn of 
(loeuineiits published hv the Society of Comparative Legislation and 
Internationa] Law (1030), pp. 48 .>0. See generally on the Sue/ Canal 
from the point of view of international law: Asser. La Convention de 
Constantinople, R.D.L, vol. 20(1888), p. 520; L. Renault. La Ltd, August Hi, 
17, It), 1882; Sir Arnold Wilson, The Suez Canal: its past , present , and 
future (2nd ed., 10150), and Some international and legal aspects of the Suez 
Canal . (Imtius Transactions, vol. 21 (10150), pp. 127 114: Sol tile. Mediter- 
runee, Suez et liberie de navigation . Revue de droit internal ion:;] et dr seienees 
diplomatitpies et polit.irpies, vol. 18 (11)10), pp. 1211-11)2; 11. Rlieinstrorn, 
Die volkerreehtliche handle (1007): Siegfried, Suez, Panama et tes routes 
maritimes Internationales , IRK): C. \Y. Hallherg, The Suez Canal: its 
history and diplomatic, importance , lfKll: Rerkol, Le staluf juridique actuel 
des portes mari times orientates de la Meditcrranee (1040), pp. 200 470; 
Diena, II cat tale di Suez ed il Patto della Soeicta delle Xtizioni. Atti del 
Regio Inst it lit o Veneto di Seienzr. 10150 117, pp. .‘320 et set/. Hoskins, 
The Suez Canal as an International Waterway, A.d.I.L., vol. 1)7 (1043), 
pp. 15715 085; Hack worth, vol. ii, g 218; and Yanguas Messia, hi Canal de 
Suez y sus problemas actuates (1052). 
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to the Convention of 1888, in accordance with the principles 
of international law which proclaim the complete freedom of 
navigation in straits communicating with two open seas. 

During the war of 1911-18 the control and defence of the 
canal was assumed by the British military authorities and it 
became the strategical frontier-point of Egypt, guarded l> 3 ' the 
British Navy and Army. It remained open to the ships of the 
Allied and neutral Powers for the whole of the war. German 
and Austrian ships which endeavoured to utilise the ports of 
Suez and Port Said as ports of refuge were ordered t-o leave, 
and, on refusing, were taken outside the three-mile limit, 
captured and condemned. 1 By the Treaty of Versailles 
(article 152), Germany, and by the Treaty of St. Germain 
(article 107), Austria, consented to the transfer to Ilis Britannic 
Majesty of the powers conferred on the Sultan by the Con¬ 
vention of 1888. As regards Turkey, the Convent ion is revived 
by the Treaty of Lausanne of 11123 (article 99), subject- to the 
conditions specified in that Treaty. In 1922, Great Britain 
recognised Egypt as a sovereign and independent State, but 
reserved in its discretion the security of the communications of 
the British Empire in Egypt and their defence against all 
foreign aggression and interference. This provision clearly 
covered the Suez (anal, which forms part of Egypt. 

§ 209. The Anglo-Egyptian Treaty of 1936. By the Anglo- 
Egyptian Treaty of Alliance of 1930,tin*, military occupation ” 
was superseded by a 4i permanent military defensive alliance *' 
between the two countries. The complete sovereignty of 
Egypt, is recognised, but the Treaty acknowledges the fact that 
the Suez Canal is not only a universal means of communication, 
but also “ an essential means of communication between the 
different parts of the British Empire,” and therefore entrusts 
its defence to British forces, to be stationed, in the first instance, 
“ in the vicinity of the Suez ( anal,” wit h a view to ensuring, 
in co-operation with the Egyptian forces, the defence of the 
canal “ until either both parties agree that the Egyptian army 
alone is in a position to provide for the security of the canal, or 
the Council of the League, on a reference by either party after 
twenty years, so decides.” 2 The Treaty further provides for 
the use by Great Britain, in ease of war, of Egyptian ports, 
aerodromes and means of communication. During the Italo- 

1 See infra , § 573, and Colombos, pp. 5I», 143. 

* Treaty Series, No. fi (1037) [duel. 5800]. Cf. The Treaty of alliance 
between the United Kingdom and Kgypt in H.Y.I.L., vol. 18 (1037), pp. 79-90. 
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Abyssinian war the canal was left open to the Italian warships. 
The British policy was justified by the Foreign Secretary, Mr. 
Anthony Eden (as he then was), on the ground: “that, the canal 
could not have been closed except by League action/’ 1 It is 
submitted, however, that in the ease of belligerent warships, the 
terms agreed upon in the Sue/ Canal Convention could bo varied 
by the unanimous agreement of the contracting parties, and 
there was no necessity to refer the matter to the members of 
the League of Nations. During the Second World War the 
clauses contained in the Treaty of 1 93(5 were loyally applied by 
both Great Britain and Egypt. Great Britain thus denied access 
to the canal to Italian mcn-of-tvar. Moreover, as a precautionary 
measure, the British naval authorities took over in August 1910 
full control of the activities of the Suez Canal Company. 2 

Discussions for I lie revision of this treaty were initiated 
after t he end of that war and on July 8, 1917, Xokrashy Pasha, 
the then Prime Minister of Egypt, brought the so-called 
“dispute*' regarding the revision of the Treaty of 1939 before 
the Security Council of the United Nations and requested it to 
direct “the total and immediate evacuation of British troops 
from Egypt, including the Sudan." 3 In rejecting the Egyptian 
claim, the United Kingdom representative, Sir Alexander 
Cadogan, maintained that “the principle pacta .sunt servanda was 
probably the most fundamental principle of international law" 
and one on which the Charter of the United Nations depended. 
The “one real issue" before the Security Council, namely, the 
validity of the 193(5 Treaty, was a legal question which was 
“ at the foundation of the whole Egyptian east*." 4 As was to 
he expected, the Security Council took no action on Egypt's 
proposal, which was shortly afterwards dropped. 0 

§ 210. Anglo-Egyptian agreement of 1954. Eventually, an 
“Agreement regarding the Suez Canal Base" was signed between 
Britain and Egypt on October 19, 1951,° terminating the 193(5 
Treaty of Alliance. Under article 1 of the new agreement, 
which was to remain in force for seven years, Britain consented 
to the complete withdrawal within twenty months from 

1 May (5, 193(5, Hansard (Commons), 5th series, vol. 311. coll. 1735--173G. 

* C/. Hoskins in A..I.I.L., vol. 37 (1913), pp. 373 385, regarding Egypt's 
position during the Second World War. 

3 Security Council, Otlieial Jteeords, 2nd Year (No. 73), p. 1S(>1. 

4 Ibid., Nos. 70 and 84, pp. 1773 and 2252. 

6 Ibid., No. 88, pp. 2304 2305. Cf. Weinberger, The Suez Canal in 
Anglo-Egyptian Relations , Middle Eastern Affairs, vol. 1 (1950), pp. 347-35(5. 

* Treaty Series. No. (5 (1955) [Cmd. 958(5]. Cf. Selak, The Suez Canal 
Base Agreement of 1954, A.J.I.L., vol. 49 (1955), pp. 487-505. 
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Egyptian territory of British forces. By article 1, however, 
Egypt hound herself to “afford to the United Kingdom such 
facilities as may be necessary to place the base on a war footing 
and to operate it effectively” in the event of an armed attack 
by an “outside Power (excluding Israel) on any country which 
at the date of signature of the present agreement is a party to 
the Treaty of Joint Defence* between the Arab League States 
signed in Cairo on April 18, or on Turkey.” These 

facilities were to include the use of Egyptian ports “within the 
limits of what was strict ly indispensable for t he above-mentioned 
purposes/* By article 8 the two Governments recognised that 
“the Suez Maritime Canal, which is an integral part of Egypt, 
is a waterway economically, commercially and strategically of 
international importance/' and express their determination to 
“uphold the Convention guaranteeing the freedom of navigation 
signed at Constantinople on October 20, 1888/’ 

§211. Palestine hostilities. During the hostilities in 
Palestine between Egypt and Israel in 1018-40, the Egyptian 
Government claimed the right to visit, search and capture 
vessels passing through the canal 1 by alleging that the Bhodcs 
Armistice Agreement of February 21, 1010. 2 merely put an 
end to active fighting but not to belligerent rights as no peace 
treaty had been concluded between it and Israel. This view 
was upheld by the Egyptian Prize Court on the ground that the 
provisions contained in articles 1, 5 and 7 of the Constantinople 
Convention of 1888 were subject to article 10 which provided 
that these articles shall not “interfere with the measures which 
the Sultan of Turkey and the Khedive of Egypt might find it. 
necessary to take for securing by their own forces the defence 
of Egypt and the maintenance of public order/* The Court 
held that no prohibitions could affect “the natural rigid of a 
State to preserve its own existence, a matter which cannot be 
the subject: even of express renunciation.” It went on to say 
that “every armed conflict to which Egypt is a party and 
especially a conflict with its neighbours, raises inevitably the 
question of the defence of its territory and the provisions 
of article 11 to the effect that the measures taken by Egypt and 
Turkey ‘shall not interfere with the free use of the Canal’ 
could not he construed as a restriction on the rights of Egypt.” 3 

1 Sec for such an instance, the seizure of The Hal Gulim in 1055* 
Revue egyptienne de droit international, vol. 11 (1055), p. 150, 

* Security Council Official Records, 550th meeting, Doc. S/PV, 550, 
pp. 4- H. 

3 The Flying Trader (1050), same Revue, vol. 7 (1951), p. 127. 
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There is, of course, an obvious flaw in this reasoning since 
the right of visit, search and capture constitutes a “right 
of war and an act of hostility” which arc prohibited by 
the Constantinople Convention. Moreover, such n right, of 
visit and search could not, of necessity, constitute any¬ 
thing else but an interference with the free and open 
use of the canal both “in time of war as in tune* of peace 55 
which is the fundamental rule laid down in article 1 of the 
Convention. 1 

§ 212. Nationalisation of the Canal by Egypt. Further 

critical events occurred in July 195(1 when the United States 
withdrew its support for the construction of a high dam at 
Aswan which, in conjunction with (ireat Britain and the World 
Bank, it had proposed to carryout. 2 Egypt retaliated immedi¬ 
ately by enacting a law nationalising the Universal Company 
of the Suez Maritime Canal and transferring all its funds, rights 
and obligations to the Egyptian State. 3 This nationalisation 
constituted a breach of the concession granted to the Company 
in 18(5(1 and which was to last until 1908 and which conferred 
upon it an international status. Furthermore, Egypt was 
bound by the Declaration made in IST.'l by the Turkish Govern¬ 
ment that “no modification for the future of the conditions of 
the passage through the canal shall he permitted except with 
the consent of the Sublime Forte which shall not take any 
decision without previously coming to an understanding with 
the Principal Powers interested therein.” 4 It was obvious 
that the new conditions laid down by Egypt for the passage 
through the canal, without previous agreement of the contracting 
Parties of the 1888 Convention, constituted such a “modifica¬ 
tion.” There was thus ample justification for I he statement 

1 For the literature on the subject, see ha navigation thins h: Canal tie 
Suez, Revue rgyptienne He droit international, vol. 11 (1055), pp. 150-100 
(anonymous): Siincha Dinitz, The legal aspects of the Egyptian Illoekade of 
the Suez ('anal. Georgetown Law Journal, vol. la (1050-57), pp. 100-100; 
Gross. Passage through the Suez ('atail of Israel-bound cargo and Israel ships. 
A.J.I.L.. voi. 51 (1057). pp. 5J10 508; Bloomfield, Egypt. Israel and the 
Gulf aj Aqaba in international line (1957). pp. 7- 50; J. K. Mel Jr., The hnv 
of international xctdcncays. .In approach to a Suez (.'anal Solution. Law 
Review of the Cniversitv of Pennsylvania, vol. 105 (1057), pp. 714-7-14; 
Dvr Snezkanal-Krisc in \ trabisher Sieht bv K. Atiyah, Kuropa Areliiv, 
vol. 11 (1050), pp. 0400 0414. 

8 155 Dept, of State Bulletin, 1S8 (1050). 

3 Law No. 285 dated July 20, 1050. 

4 Commercial No. 7 (1874). C. 0415. p. 11. Egypt as a successor State 
was bound by the Declaration, (f. the so-called “Illicit Doctrine” in the 
judgment of the Permanent Court of International Justice in the Eastern 
Greenland Case (series A H, No. 515). 
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issued by the Governments of Great Britain, the United States 
and Franee on August 2, 105(5, and which described the 
Egyptian action as arbitrary and unilateral. 1 

§ 213. United Nations Resolution. The question was soon 
afterwards submitted to the Security Council of the United 
Nations which unanimously adopted on October 13, 105(5, a 
Resolution 2 which tixed six principles Ibr negotiating a settle¬ 
ment of the dispute based mainly on the equal transit rights 
through the canal as provided in the Constantinople Convention 
of I8S8. Although these principle's were accepted by Egypt, 
that country took no steps to implement them. Israel invaded 
the Egyptian territory in the Sinai Peninsula cm October 21), 
105(5, and on the following day the United States submit ted a 
Resolution to the Security Council calling for a cease lire and 
the withdrawal of Israeli forces. 3 While this Resolution was 
being debated, Great Hritain and France, acting in concert, sent 
a twelve-hour ultimatum to Israel and Egypt demanding the 
cessation of warlike operations and the acceptance of the Anglo- 
Freneh occupation of key positions at Port Said, Ismailia and 
Sue/ 4 which was carried out at once. 

§ 21 t. Anglo-French attack on Suez. These joint opera¬ 
tions were justified by the necessity to prevent the stoppage 4 of 
traffic in the canal contrary to the* established freedom of 
international navigation. Such traffic represented for Great 
Britain a vital interest under the 1 Kellogg Part as Egypt was 
ine-luded among the* ce rtain regions of the world in whie*h no 
interference would be suffe red.'* 5 On November 1, 11)5(5, the 
General Assembly, on the* initiative of Canada, approved a 
Resolution requesting the Se-eivtarv-Gemcral of the United 
Nations to submit a plan for an emergency international force; 
to enforce; the; cease* fire and the withdrawal of the occupation 
forces. This plan was approved by the Security Council em 
the following day and a United Nat ions Emerge ncy Force, under 
the* e'ommnnd of U.S. Major-General Bruce* auel composed of 
contingents supplied by smalle r nations, was formed and immedi¬ 
ately despatched to Egypt. 6 Great Britain, France and Israe*! 
acce pted the cease lire; and withdrawal of the ir forces anel the 
hostilities came to an end on November 7, 11)5(5, although 

1 Cruel. [9853], 

2 35 Dept, of Si air Bulletin. (il(5 (11)5(5). 

3 U.N. Doe. S/3710. 

4 Ibid., S/3712. 

6 Para. JO of the British Note of July 19, 1928, and se*e infra, $ 978. 

8 85 Dept, of State Bulletin, 793. 
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Egypt kept thr canal blocked to international traflie for several 
mont hs afterwards. 1 

§ 215. Denunciation by Egypt of the Anglo-Egyptian 
Agreement of 1954. liv a Presidential Decree passed on 
January 1, 1957, the Egyptian (Government purported to 
abrogate its 1951 agreement with (Great Kritain. 2 Article 1 of 
this Decree reads, in fact, as follows: “It is established that the 
(Government of the I'nitcd Kingdom of (Great Itritaiu and 
Northern Ireland by carrying out the attack on Egyptian 
territory with the participation of French and Israeli forces and 
by attempting to invade- I he* Sue/ (anal /one as of October 31, 
1950. has acted e>n the ])remise tliat the agreement which it had 
concluded with the* (Government of the Republic of Egypt on 
October 19, 1951, was non-existent. It is therefore established 
that the agreement has been terminated by the said attack 
and with effect from the date on which it took place/’ It is 
arguable how far this unilateral denunciation of the 1951 
agreement, concluded for seven years, is valid. 

§219. Egyptian Declaration of 1957..Hy a further 

Declaration dated April 21. 1957/ Egypt staled that “in accord 
with the Constantinople Convention of 188S and the Charter of 
the Cnited Nations, it remains the unaltered policy and firm 
purpose of the (Government of Egypt to respect the terms and 
the spirit of the Constantinople Convention of I8SS and the 
rights and obligations arising therefrom. The (Government of 
Egypt will continue to respect, observe and implement them” 
(article 1). “The (Go\eminent of Egypt are more particularly 
determined to afford and maintain freeand uninterrupted naviga¬ 
tion for all nations within the limits and in accordance with the 
provisions of the Constantinople Convention of 1SSS V (article 
3 (Vi)). It is hoped that these solemn Egyptian declarations will 
be strictly adhered to in future. 1 

1 Quincy Wright. Inlenenfion JU-'dj, \ol. 51 (11)57), pp. 257 - 

27fi; I lullin'. Sotiw international and legal aspects of the Suez Canal 
Question, ibid., pp. 277 307: Aguilar Navarro. El Canal de Suez // el 
Prublvtnn del Cantral internaeiooul in Politic;! lntcrnucionul. No. .‘{M (11)57) 
pp. 17 11 Land Hansclming, lietiilspirablenie der Suez Knnul Kri.se, Jnhrhiich 
fur Internationales Kcclit. voJ 7 (lt»5S), pp. 257 2S2. 

2 A.J.I.L., vol. 51 (11157), Off. Docs.. pf>. 072 (i73. 

3 r.N. Review, vol. 3. No. 12 (June 1057). 

4 As regards the compensation payable to the Sue/, ('ompany for its 
nationalisation and assets, heads of agreement were signed between Kgypt 
and the Company on April 29, 1958. 
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The Panama Canal 

§ 217. First conceptions for the opening of an interoceanic 
canal.— The early explorers of the American coasts thought 
that there existed a natural strait in the narrowest part of 
the continent. When their mistake was discovered, schemes 
for making such a canal at once came into existence. The same 
idea was subsequently mooted in America, England and Spain, 
and embraced with eagerness by such men as Nelson, William 
Pitt, Jeremy Bent ham, Alexander von Humboldt and Bolivar. 
But since the early pari of the nineteenth century, the building 
of the canal was dominated on the part of the United States by 
their anxiety to preserve the supremacy of everything affecting 
the American continent in conformity with the Monroe doctrine. 
On December 12, 18 Mi, the American Government: concluded 
with New Grenada (which became the United State's of Colombia 
in 1801) a treaty which guaranteed “to the Government and 
citizens of the United States that any present or future means 
of communication across the Isthmus of Panama should be 
free and open to them for the transportation of goods.” 1 The 
United States Government, guaranteed, on its side, the 
neutrality, that is the freedom of traffic at all times in war 
and in peace, as well as the sovereignty of New Grenada, over 
the territory where the isthmus was to be cut. But England 
also was concerned to participate in the superintendence of an 
eventual waterway which was for her of the highest political 
and economic importance. 

§ 218. The Clayton-Bulwer Treaty, 1850. By the Clayton- 
Bulwer Treaty (so called from the names of the American and 
British negotiators), concluded at Washington on April 19, 
1850, 2 Great; Britain and the United States undertook not 
to erect, fortifications dominating the projected canal across 
Nicaragua nor to endeavour to obtain the sovereignty over 
the territory of the canal nor over that of the neighbouring 
States; to defend the new passage against all attacks, and to 
keep the navigation therein open to the citizens of both 
countries even during hostilities. It was at that time con¬ 
templated by the United States to construct the canal by the 
way of the river St. Juan de Nicaragua. Since then, the 
United States have negotiated several treaties with the States 
of Central America to exclude any non-American preponderance 

1 Rodriguez, The Panama Canal , pp. 181 et seq . 

2 MulJoy, op. rit. t vol, i, p. 05!). 
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over the ways of communication between the two oceans. 
The most important one was “ the boundary Treaty eon- 
eluded with Mexico on December 30, 1853 (The Gadsden 
Treaty), which provided “ for the early construction of a plank 
and railroad across the Isthmus of Tehuantepec ” (article 8) 1 
which was one of the three routes considered during the nine¬ 
teenth century, the oilier two being the Nicaragua and Panama 
routes. President Cleveland stated in his message of December 
8, 1885, that “ the Tehuantepec route is declared by engineers 
of the highest repute and by competent, scientists to afford an 
entirely practicable transit for vessels and cargoes, by means of 
a ship railway from the Atlantic to the Pacific.” 2 In 1878, the 
Republic of Colombia granted a concession to the original 
coneessiormaire, Lucien Wysc, under which it was stipulated 
that “in general, all vessels are at liberty to pass without any 
distinction, exclusion or preference of nationalities or persons 
on paying the dues and observing the regulations established 
by the concessionnaire company for the use of the said Canal 
and its appurtenances." 

§•210. The Hay-Pauncefote Treaty, 1901.—This company 
was, however, compelled to stop its operations after the 
financial collapse of 1HSS. The United States, which had 
never abandoned the idea of preserving its supremacy over 
every means of communication across the American continent, 
reopened negotiations with Great Hritain for a revision of the 
Clayton-Bulwcr Treaty of 1850, ns a result of which the Hay- 
Pauncefote Treaty (from the names of the American and 
British plenipotentiaries) was concluded on February 5, 1900. 
Hut the Treaty was rejected by the American Senate, which 
introduced modifications giving a greater preponderance to 
the Government of Washington. The United States then 
obtained the concession from Nicaragua, by way of lease, of a 
strip of land six miles in width between the Atlantic and the 
Pacific. On November 18, 1901, 3 came a new Ilay-Paunccfote 
Treaty between America and Great Britain which superseded 
the riayton-Bulwer Treaty, on the intended “ ship canal to 
connect, the Atlantic and Pacitie oceans by whatever route 
may be considered expedient/’ This Treaty gave to the 
United Stales the sole administration ami protection of the 

1 This article was terminated l»v the Treaty signed at Washington 
between the US. and Mexico in April 193? (l\S. Treaty Series. No. 93*2). 

* A.J.I.L., vol. 3*2 (1938), p. 330. 

8 Malloy. «/#. r?7., vol. i. p. 782. The Kopublie of Panama acqineseed in 
this Treaty by the Convention of November 18, J903: ibid., vol. ii, p. 1349. 
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canal, but under article 8, the American Government adopted, 
as the basis of the neutralisation of the canal, rules substantially 
based on the Suez Canal Convention of 1888. Its main pro¬ 
visions are: (i) the canal is to be free and open to the vessels 
of commerce and of war of all nations observing the rules on 
terms of entire equality and without discrimination in respect 
of the conditions or charges of trallie, or otherwise, and that 
these conditions and charges should be just and equitable; 
(ii) that the canal should never be blockaded and that no right 
of war should be exercised or any hostility be committed 
within it; the United States, however, to be “at liberty to 
maintain such military police along the canal as might he 
necessary to protect it against lawlessness and disorder."’ 

§ 220. The Hay-Bunau-Varilla Treaty, 1903..In 1903 I he 

United States Government abandoned the Nicaragua route 
and concentrated their attention on the Panama route. On 
January 22, 1903, they obtained from Colombia for 10 million 
dollars and a perpetual annuity of 250,000 dollars for a period 
of 100 years, renewable indefinitely, a strip of land ten miles 
wide together with the canal already granted to the eonccssion- 
naire company in 1878 (The llay-llarran Convention). Hut 
on August 12, 1903, the Senate of Colombia rejected this 
Convention. On November 3, 1903, the Province of Panama 
declared its independence, and on the 13th was recognised by 
the Government of Washington. On November 18, 1903, the 
United States and the new Republic of Panama concluded the 
Treaty known as the Ilay-lhmau-Varilla Treaty which granted 
to the United States in perpetuity “ the use, occupation and 
control of a specified zone of land, and land under water, 
for the construction, maintenance, operation, sanitation and 
protection of an interoceanic ship canal and of ten miles in 
width (together with certain lands and islands outside of the 
zone).” 1 Over these territories, the United States acquired 
all the rights that it would have had if it were sovereign 
thereof, to the exclusion of the Republic of Panama. The 
canal is declared neutral, that is inviolable, and free of access 
at all times to the vessels of all nations. The same regime 
applies to the ports situate at its extremities. All the rights 
and privileges enjoyed by the Panama Canal Company were 
sold and transferred to the United States. 

1 Under the “Spooner Act” of June 28, 1902 [32 U.S. Stat., 481], the 
President was granted authority “for the acquisition, construction, 
operation and maintenance of the canal.” 
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§ 221. Present Position of the Panama Canal. —To-day, 
then, the canal crossing America mav be considered to be 
subject to the exclusive sovereignty of the United States. The 
latter have in fact obtained from the Republic of Panama, not 
only a lease for a long term, as they had stipulated with 
Colombia in the Treaty of 1003, but a perpetual concession 
with all the effective attributes of sovereignty. Under the 
Hay-Pauncefote Treaty of 1901, and the llay-lhinau-Varilla 
Treaty of 1903, “the Canal and its entrances shall be neutral 
in perpetuity and shall be free and open to the vessels of 
commerce and of war of all nations observing these rules, and 
the United States accept the mission of ensuring the observance 
of the rules of inviolability established for the Suez Canal.” 
It should be noted, however, that the American Government 
has never entered into any Treaty or Convention with any 
State, other than Great Britain and Panama, obliging it to 
keep the canal free and inviolable. Except, therefore, as 
limited by these treaties, the United Slates have complete and 
exclusive jurisdiction in the regulation and control of the 
Panama Canal which was opened to trathe on August 14, 1914. 1 
There are several differences to be noted between the legal 
position of the Suez and Panama Canals: (i) the Suez Canal was, 
before being nationalised by Egypt, the property of a company, 
that of Panama belongs to the United States of America; 
(ii) there are provisions for the accession by other Powers to 
the Suez Canal Convention, but not to t he Panama Canal where 
the Monroe doctrine seems to apply; (iii) no fortifications can 
he erected in the Suez Canal; they may he established in the 
Panama Canal; (iv) only the United States, Great Britain and 
Panama can rely on the provisions incorporated in the treaties 
relating to the Panama Canal; in the ease of the Suez Canal, not: 
only the nine contracting Powers, but any other State acceding 
to the Constantinople Convention of 1888, may claim the 
advantage of its provisions. 

The position of Colombia in regard to the Panama Canal 
and the Panama State was regulated by the Treaty of April G, 
1914, which was not ratiiied till March 1, 1922. a Colombia 

1 Padelford, American rights in the Panama Canal . vol. 34 

(1940), pp. 417-122; The Panama Canal in peace and tear (11)42), passim . 

* A.J.I.L.. vol. 1« (1922), Supplement, pp. 119-121. On the Panama 
Canal generally see llvcle, i, pp. 920 934-: L. M. Keashey, The Nicaragua 
Canal and the Monroe Doctrine , 1897: tie Hustamnnte, Le canal de Panama 
el le droit international , lLD.l. (189a), vol. 27, p. 112: de la Prudellc, La 
question du canal intcroctanique , 11.0.1).!., vol. 7 (1900), p. 102; Mallate, 
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was granted the right of free transport through the canal for 
her troops and munitions, and in other respects generally is 
placed on the same footing as the citizens of the United States. 
The American Government agreed to pay Colombia $‘25,000,000, 
and Colombia agreed to recognise the State of Panama. 

§ ‘2*22. Position of the canal in the two World Wars - On 
the outbreak of the First Great War, the United Stales 
issued rules regarding the canal, placing no restriction on 
merchant vessels but regulating the passage of belligerent 
warships and prizes. 1 When the United States became a 
belligerent. Rule 15 of the Proclamation enacted by the 
President on May ‘28, 1917, 2 provided that “ no vessel of war, 
auxiliary vessel or private vessel of an enemy of the United 
States, or an ally of such enemy, shall be allowed to use the 
Panama Canal nor the territorial waters of the canal zone for 
any purpose, save with the consent of the canal authorities 
and subject to such rules and regulat ions as they may prescribe.” 
In practice, this amounted totho exclusion ofall enemy vessels, as 
the consent is not known to have ever been given during that war. 

By the Treaty signed at Washington on March ‘2, 1930, 
between the United States and Panama, the United States 
obtained the right to take such fci measures of prevention and 
defence” as may he necessary in the Isthmus or in Panama 
proper whenever the security of the canal or of the Republic 
of Panama may be menaced by the threat of aggression or by 
the existence of an international conilagration.” 

At the beginning of the Second W'orld War, a Proclamation 
“prescribing regulations concerning neutrality in the Canal 
zone ” was issued by Ihe President on September 5, 1989, under 
which the neutrality of the canal was maintained on substanti¬ 
ally the same: lines as those adopted by the United States in the 
First Great War before it became a belligerent. Thus, when on 
November 4, 1989, the President made it unlawful for sub- 

Essais d'llisloire Diplomat it] tie Amerieaita ; L. YVyse, Cental inter* 
accanique , 181)1; Kaufinaiin, hr canal tie Panama el le droit international , 
K.D.I., 2nd scries, vol. It (MM2), pp. 581 818; Sullivan and Cromwell, 
('ampliation of doruments relative to a Trans-Isthmian Canal: Oppcnlicim, 
7'he Panama Caned conflict ; Sir Erie-Kiel inrds, The Panama Canal contro¬ 
versy: II. (J. Miller, The Isthmian Highway: a reviav of the problems of the 
Caribbean , 1929; Hackworlh, vol. ii, § 217. 

1 vol. 1) (1915), pp. 1 <17-175. 

2 A.J.I.L., vol. 11 (1917), Supplement, pp. 185 188, and Maxtor, 
Passage of ships through international tealenvoys in lime etf tear, II.Y.I.L., 
vol. 81 (1*954), p. 204. 

3 U.S. Treaty Series (1980), No. 945. 
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marines of belligerent States to enter the ports or territorial \va t ers 
of the United States, the canal zone was expressly excluded. 1 

On January 14, 1042, after the United States entered the 
war on the Allies’ side, President Roosevelt issued a Proclama¬ 
tion declaring Cristobal and the Gulf of Panama “ maritime 
control areas ” for purposes of defence and the protection of 
the approaches to the Panama Canal. 3 This measure was taken 
in co-operation with the Government of Panama and in accord¬ 
ance wit h the provisions of the Washington Treaty of March 2, 
1980, already referred to. 

Tiie Bosphorus and Dardanelles 

§ 228. Origin of the “ ancient rule ” maintained by Turkey. 
—As a result of the Turkish annexation of Constantinople in 
1458, the Black Sea became a Turkish inland sea and Turkey 
asserted what became known as the Lt ancient rule of the 
Ottoman Umpire,” under which so long as the Porte was at 
peace, no foreign ships of war were to bo admitted into the 
Straits. Even merchant vessels were excluded in the discretion 
of the Porte. After Russia's conquest of the Crimea in the 
eighteenth century, Turkey was forced by Russia to enter into 
the Treaty of Kutelmk-Kainardji of 1774, and to open up 
the Straits and the Rlaek Sea to Russian merchant ships. 
This Treaty was invoked by other States in order to demand 
similar concessions. Thus, in 1799, Great Britain, by what was 
described as an 44 act of the Sublime Porte, springing from the 
sovereign breast of His Imperial Majesty himself,” obtained the 
same privileges as Russia. Warships were, however, excluded, 
and this restriction was confirmed in the Anglo-Turkish Treaty 
of January 6, 1809, sometimes referred to as the “ Treaty of the 
Dardanelles,” which declared that “ as ships of war have 1 at all 
times been prohibited from entering the Canal of Constantinople, 
namely in the Straits of the Dardanelles and of the Black Sea, 
and as this ancient regulation of the Ottoman Empire is in 
future to be observed by every Power in time of peace, the 
Court of Great Britain promises on its part to conform to this 

1 A.J.I.L., vol. 84 (1940), Supplement, p. 50. ami Padclford, Xcatrality , 
belligerency and the Panama Cana! , ibid., vol. 85 (1041), p. SO. 

2 See "Hides and Hcgulations governing navigation of the Panama 
('anal and adjacent waters.*' Ollirial Publication of the Panama Canal 
Company (1952). It was held hv the Court of Appeal in Stanford .Wen v. 
Pacific Steam Xavigation Co., [1950] 2 All Kngl. It. 710. that for the purposes 
of a clause in a hill of Jading (in time of peace), the port ot ( rislobal in the 
Panama (anal Zone was “a port in the Cnited States.*'’ 
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principle/’ Other treaties followed, e.g. Adrianople in 1829, 
and Paris in 185(5, the latter of which neutralised the Black Sea 
and also recognised this “ ancient rule.” By the Treaty of 
London, 1871, the Treaty of 185(5 was revised, and power was 
given to the Sultan “ to open the Dardanelles and Bosphorus 
to warships of friendly and allied Powers” whenever it became 
necessary to “secure the execution of the stipulations of the 
Treaty of Paris of 185(5.” Availing herself of this provision, 
England sent tier (led up the Dardanelles when Bussia was at 
the gates of Constantinople in 1878. In the same year, Lord 
Salisbury made the following declaration at the Congress of 
Berlin: “ I declare on behalf of England that the obligations 
of Her Britannic Majesty relating to the closing of the Straits 
do not go further than an engagement- with the Sultan to respect 
in this matter 1 lis Majesty's independent determination in 
conformity with the spirit of existing treaties.” 1 

§ 221. Provisions of the Treaty of Paris, 1856. The Treaty 
of Paris had established two exceptions to the rule prohibiting 
warships in the Straits: (i) each State having diplomatic 
representatives at: Constantinople could have a vessel of war 
at its disposal (” a stationnaire ”): (ii) the mouths of the 
Danube were placed under a European Commission and any 
Power on the Commission eould send two light ships of war to 
superintend operations there. 

When, in 1858. the Tinted States Government ordered The 
Wabash, a large frigate carrying fifty guns, to proceed through 
the Dardanelles for the service of the American Legation 
at Constantinople, Turkey objected and, as a result, The 
Wabash left Constantinople. Again, when Bussia sent, in 190 !■, 
The Smolensk and The Pelerhurg , two vessels forming part of 
her volunteer licet, through the Straits as merchant vessels, 
and later converted them into cruisers in the Bed Sea, Great 
Britain protested and the two ships were recalled. 

§ 225. Treaties entered into by Turkey after the First Great 

War. .The closing of the Straits in the Balkan War of 1912 13 

showed the grave inconvenience to the trade of the world 
which any interference with the freedom of navigation was 
bound to cause owing to the wheat ships of the riparian States 
being unable to pass. During the World War of 1914, after 
Turkey had allowed, whilst still a neutral, the two German 
cruisers, (Joeben and Breslau, to pass through the Dardanelles 
to Constantinople, the Straits were also closed and Turkey’s 
1 18th Protocol of the Congress of Berlin, 1878. 
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alliance with the Central Powers brought about the repeal 
of the “ancient rule.” The abortive Treaty of Sevres provided 
for the nculralisation of the Straits. The question was further 
considered under the Treaty of Lausanne, 1023 (article 23), 
and the accompanying Straits Convention signed by the 
British Empire, Turkey, Era nee, Greece, Bulgaria, Italy, Japan, 
llumnnin and Yugoslavia. The Powers recognised the principle 
of the freedom of transit and of navigation, by sea and by 
air. in time of peace as in time of war, in the Straits of the 
Dardanelles, the Sea of Marmora and the Bosphorus as laid 
down in the annex attached to the Straits Convention which 
imposed heavy restrictions upon Turkey. Both were abrogated 
by the Convention signed at Montreux on July 20, 1036, 1 
concluded bet ween the same Powers, but with the addition of 
tlu* Soviet Tnion and the exclusion of Italy. The Italian 
Government adhered to it at a later date. The Convention 
stipulates again the complete freedom of transit and navigation, 
in peace as in war. in favour of the merchant ships of all nations, 
subject only to the payment of charges and the regulation of 
sanitary measures as prescribed by the Convention. Turkey 
retains, however, the right to refuse passage to merchant ships 
belonging to States at war with Turkey. As regards warships, 
the Convention draws a distinction between their passage in 
time of peace and in time of war. (i) In time* of peace the 
aggregate tonnage of warships belonging to Powers which are 
not littorals of the Black Sea allowed to enter that sea must not 
exceed 30,000 or, in certain circumstances, -15.000 tons: the 
tonnage of any such Power is, moreover, limited to two-thirds 
of the aggregate tonnage of the Black Sea Powers. The 
passage of single warships through lla* Straits must not exceed 
15,000 tons except for the littoral Powers, which enjoy the right 
to send capital ships, without restriction of tonnage, through 
the Straits provided they pass singly and are not escorted by 
more than two torpedo-boats. Light surface vessels, minor 
war vessels and auxiliary vessels are not included within these 
restrictions, even though they may not belong to Black Sea 
Powers. Passage for submarines is also forbidden, except, that 

1 Pari. Papers (Turkey), No. 1 (1030) |(Tn<t. 52-1!)]. See also Sliotwell 
and Deiik, Turkey at the 'Straits Herkol, Le statut juridifjue actuel 

ties partes maritimes orientates tie la Med iter ranee (1010), pp. 13-208; 
J. Suelie, Dcr Meerenge inert rag von Montreux , 1030; Visseher (K. de), La 
noiwelle Convention ties detroits de. Montreux , JLD.L, 1030. pp. 00!)-718; 
HriiH. op. eit ., vol. ii, pp. 252 420; Hill. Le regime international des detroits 
maritimes , Heeucil, vol. 45 (11)33), pp. 501 528. 
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the Black Sea Powers are given the right to bring, through the 
Straits into the Black Sea. submarines constructed or purchased 
outside; and to send submarines out for repair and bring them 
back. All passage is made subject to the giving of prior 
not ideation to the Turkish Government. Article 7 of the 
Convention provides that nothing in the foregoing provisions 
shall prevent a naval force* of any tonnage or composition 
from paying a courtesy visit of limited duration to a port in 
the Straits at the invitation of the Turkish Government 
(ii) In time of war, when Turkey is not a belligerent, warships 
of belligerents are entitled to freedom of passage only if they 
conform to the obligations laid down in article 1(5 of the Covenant, 
of the League of Nations 1 or if they render assistance to an 
attacked State, pursuant to a treaty of mutual assistance 
binding upon Turkey and entered into within the framework of 
tlx* Covenant. Neutral warships are to have* the same freedom 
of passage as in time of pence, but subject to the same condit ions. 
When Turkey is a belligerent, or considers herself threatened 
with imminent danger of war. no warships enjoy the right of 
passage through the Straits except with Turkey's permission. 

§ 2*2(5. Revision of the Montreux Convention.—It is 
generally conceded that revision of the Montreux Convention 
has become necessary as the result of changed conditions, 
and proposals for revision were the subject of an exchange of 
notes between Russia, Turkey, Great Britain and the United 
States in 1946. Up to the present there is little prospect of 
agreement. Russian demands may be summarised as follows: 
(1) the Straits must be kept open to merchant vessels of all 
nations in time of war and peace; (2) the Straits must always 
be kept open to war vessels of Black Sea Rowers; (H) except 
where permission is granted in special circumstances, no vessel 
of war belonging to a non-Black Sea Power shall be allowed to 
pass through the Straits; (4) authority to draw up a new 
regime of the Straits shall be vested in Black Sea Powers alone; 
(5) in order to prevent the Straits from being used in a manner 
contrary to the interests of the Black Sea Powers, the Straits 
should be defended by the joint action of Turkey and Russia. 
Turkey has expressed her willingness to accept the first three 
points as a basis for discussion, but is unwilling to concede the 
fourth and fifth demands. In this view she is supported by 
Great Britain (which as one of the signatories of the Convention 
must be consulted on any revision) and by the United States. 

1 Relative to economic* sanctions, sec below, § 974. 
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The Russian demands are in line with tlic argument advanced 
by Russia in 1980 at Montrcux, but not accepted by the Con¬ 
ference, Ilia!, the Black Sea is a closed sea. 

Whatever form the revision of the Convent ion may ultimately 
take, such revision can only legally take place with the con¬ 
currence of all signatories. The growing interest of the Vnitod 
States in naval affairs relating to the Black and Mediterranean 
Seas entitles it to participate in any such future Convention. 1 

Tin. Straits or Giuraltar 

§ 227. Bilateral agreements of 1904 and 1912. —The freedom 
of navigation in the Straits of Gibraltar is secured by the Anglo- 
French Declaration of April K. 1901. It prohibits the erection 
of ‘‘any fortification or strategic works’* upon specified parts 
of the African shore of the Straits. This prohibition covers the 
portion of the Moorish coast which is comprised between Mclila 
and the height son the right bank of the Scbou (with the exception 
of Ceuta and the Island of IVrcgril). Spain adhered to this 
Declaration by the Kraneo-Spanish Treaty of November 27, 
1912." 

Tin; Kill Canal 

§ 22S. The Treaty of Versailles, 1919. This canal connects 
the North Sea to the Baltic Sea and lies wholly within German 
territory. It was constructed in 1890 by the German Govern¬ 
ment for strategic purposes, and was entirely under its control 
up to the Pence Treaties which followed the war of 1911-18. 
By article 380 of the Treaty of Versailles, it was provided that 
the canal and its approaches shall he maintained “ free and 
open to the vessels of commerce and of war of all nations at 
peace with Germany on terms of entire equality/’ Special 
provisions were enacted as to the levying of charges in the canal 
intended to cover the cost; of maintaining and improving the 
conditions of its navigation. 

14 The Wimbledon ” case.— In March 1921, when the war 
between Russia and Poland had not yet been terminated 
by a final Peace Treaty, Germany refused passage through the 

1 Kor a discussion of the Soviet ami Turkish views on the revision of the 
Montrcux Convention see ( emit llilsel, The Turkish Straits in the light of 
recent Turkish-Soviet Hussion Correspondence. A.J.T.L., vol. 41 (11)47), 
pp. 727 747; and S. Tchirkovileli, La question tie la revision de la Convention 
dc Montrcux , It.(LIU., vol. f»(i (UK2), pp. IK!) 222. 

* And see Abbot, .-Im lutrodurtion to the Documents relating to the 
International Status of Gibraltar , 1701-1031 (1935). 
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canal to The Wimbledon, a British vessel under charter to a 
French company, proceeding to Danzig with a cargo of muni¬ 
tions consigned to the Polish military mission there. Germany 
justified her refusal on the ground that she desired to maintain 
her neutrality in the war between liussia and Poland. The 
dispute was referred to the Permanent Court of International 
Justice, which decided that Germany had no right to close the 
canal to neutral merchant ships as, by reason of article 380 
of the Treaty of Versailles, the canal had (leased to be an inland 
navigable waterway the use of which by the vessels of other 
Powers was in Ihc discretion of the riparian State. 1 The 
waterway was indeed intended to provide, under treaty 
guarantee, easier access to the Baltic* for the benefit of all 
nations. In referring to 1 he precedents of the Suez and Panama 
canals, the Court, held that when an artiiicial waterway connect¬ 
ing two open seas has boon permanently dedicated to the use 
of the whole world, such waterway is assimilated to natural 
straits in the sense that even the passage of a belligerent warship 
does not compromise, the neutrality of the sovereign Slate under 
whose jurisdiction tlie waters in question lie. In the ease of the 
Kiel Canal, the right of all vessels to use it was subject only 
to the condition that they must belong to States at. peace with 
Germany. A war in which Germany was a belligerent entitled 
her to close the canal to enemy ships. 2 

Tm: Corinth Canal 

§ 229. Opening of the canal by Greece in 1893. —This canal 
connects the Peloponnesus with Central Greece and divides the 
Gulf of Coriut h from the Saronic Gulf. Nero is believed to have 
conceived the idea of building a canal through the Isthmus of 
Corinth, but nothing was done until the Greek Government de¬ 
cided definitely to begin work on t he project, in 1881. The canal 
was opened on August 24, 1893, and communications through 
it have been frequent since then, as it shortens the journey 
from the Adriatic to the Piraeus by about two hundred miles. 

The canal is wholly within Greek territory, and although 
not governed by any international agreement is, in fact, 
free to the merchant vessels of all nations. Greece, however, 
enjoys the right to enact regulations controlling the use of the 
canal, provided that such regulations are not inconsistent with 
the principles of the freedom of navigation. 

1 (1923) P.C.r.J., Scries A, No. 1, pp. 22-28, and Annual Digest, 
1923-24, pp. 99-101. * 1924, pp. 204 et seq . 
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§ 230. Boundaries of international rivers.—Hi vers, so long 
as they How through one State, are part of its territory and are 
subject to its sovereignty. They may properly be described 
as “ national rivers.” In the ease of rivers separating two 
States, commonly ealled “ boundary or international rivers,” 
their frontiers are divided by the geographical centre running 
down the middle, except, where the stream is navigable, in 
which ease the centre of the deepest channel, or as it is usually 
called, 1 lie “ thalweg,” is taken as the boundary. 1 The deriva¬ 
tion of this word indicates the downway course or the course 
followed by vessels of the largest tonnage in descending the 
river. 2 The reasons for fixing the boundary line on the thal¬ 
weg ” were described as being based on “ equality and justice ” 
by the Supreme Court of the l ’nited States in the ease of Nezv 
Jersey v. Delaware : “ if the dividing line were to be placed 
in the centre of the stream rather than in the centre of the 
channel, the whole track of navigation might be thrown within 
the territory of one State to the exclusion of the other.” 3 

When the river divides itself into channels or branches, 
the rule of the “ thalweg ” points out the branch which is to 
furnish the boundary, and any islands on either side of that 
branch belong to one or the other State accordingly. Islands 
formed in midstream are divided by a line following the original 
centre of the channel. 4 * * 

In the selected branch, or in the entire river if undivided, 
signal-posts or other marks are often set up in order to indicate 
the “ thalweg ” by marking the line of greatest depth which 
is assumed to coincide with it. This is subject to any special 

1 Mall, p. 147. 

2 Ilvdt*. vol. i. pp. 44l«-44.>. 

3 |li)34] 201 r.S. 3G1. Set* sunn* Court in Xnc Jersey v. Xnc York , 

[1931] 283 U.S. 330. It was held in both cases that the rule of the 

“thalweg” similarly applied to navigable rivers separating two States of 
the Cnion. Set* also Wiseonxin v. Michigan* |193;>] 29;j l .S. 45;>. 

* Willis v. First Heal Estate ami Investment Co [1934] 08 F. (2nd) G71, 
and Oklahoma v. Texas, [ 1922] 200 l 7 .S. GOO. 
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arrangements entered into by the riparian States. Thus 
Sweden formerly enjoyed the whole width of the Oder in 
accordance with the stipulations contained in the Treaty of 
Westphalia, 1G18. 1 

§2:11. A boundary State may not alter the course of the 
" thalweg.” —In all eases where a river forms the boundary 
bet ween two States, neither State is entitled to change by means 
of artificial works, or in any other way, the natural course of 
the “ thalweg ” and so alter the line of demarcation or prejudice 
the navigability of the river. 3 

When a bridge is erected over a boundary river, the 
boundary is fixed at the middle of the bridge unless a different 
line is established as a result of treaty arrangements or by the 
operation of prescription. 

§ 2 : 12 . Changes by accretion and avulsion.-- When the 
banks of a river are changed by the gradual process termed 
“accretion/* the riparian State's boundary still remains the 
centre of the stream, although the actual area of the State's 
frontiers may have varied. O 11 the other hand, where a stream 
suddenly abandons its old bed and finds a new one--a process 
known as “avulsionno change 1 is effected as the centre of 
the old channel is still considered as the boundary even if no 
water may be flowing there. The leading ease on tin* subject 
is Nebraska v. larva where tlie l.S. Supreme C ourt held that it 
is settled law that as a result of accretion, the boundary between 
two States or Nations is fixed at the centre of the channel whilst 
avulsion has no effect on the boundary. 

§233. Diversion of “boundary” rivers. The exercise of 
sovereign rights by one riparian Power over a river traversing 
its territory is limited by its duty not to prejudice the interests 
of the other riparian Powers. Thus a State must refrain from 
altering, diverting, or stopping the. flow of a river to the detri¬ 
ment of a neighbouring State, or of making such use of the 
wa tcrs of a river as might either prevent the other riparian 
States from enjoying t he full use of the river on their part or 
cause them any damage or danger. 4 It must similarly abstain 

1 Westlake, vol. i, |>. 144. 

2 Hvde, vol. i, p. 448. 

3 11803] 143 l.S. 35!). See also infra, $ 208. 

4 Oppenheim, vol. i, p. 475; Westlake, vol. i, p. 133. And see the 
judgment of the (ierrnan “Staatsgeriehlhor’ in Wurltcmherg and Prussia 
v. linden , in Annual Digest (1027-28), pp. 128 132. See also United 
States Supreme Court in W yoming v. Colorado , |1922J 251* U.S. 411*. Cf. 
Missouri v. Illinois , 111)00] 200 U.S. 433, and the Judgment of the 
Permanent CourL of International Justice in Diversion of waters from the 
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from impeding navigation on the river by lowering the natural 
level of the boundary waters. 1 

§ 234. The 1909 Convention between Canada and the United 
States.— An instance of regulation by express agreement of 
some of these principles is found in the Convention signed by 
Canada and the United States on January 11, 1909, 2 concerning 
the boundary waters between the two countries. After 
providing that 44 each contracting party reserves to itself t he 
exclusive jurisdiction and control over the use and diversion, 
whether temporary or permanent, of all waters on its own side 
of the line which in their natural channels would flow across 
the boundary or into boundary waters ” (article 2), it lays 
down the fundamental rule that 44 any interference or diversion 
on cither side of the boundary, resulting in injury on the other 
side thereof, shall give rise to the same rights and entitle the 
parties to the same legal remedies as if such injury took place 
in the country where the diversion or interference occurred.” 
This rule is in accordance with the general principle that a 
State owes at all times a duty to protect other States against 
any injurious acts committed by itself or by individuals within 
its jurisdiction. 3 No further uses, obstructions or diversions 
affecting the natural level or How of waters were to be made 
except bv authority of Canada or of the United States within 
their respective jurisdictions" and with the approval of the 
Commission set up by the Convention and known as the 
“ International Joint Commission ” (article 3). 

§ 235. Diversion of the St. Lawrence waters. -The question 
of the diversion of the waters between the St. Lawrence and 
Mississippi basins provoked lengthy litigation in the United 
States and also occasioned some friction with Canada. In 
1900, certain works were executed in t he State of Illinois having 
the effect of diverting an increasing body of water from Lake 
Michigan into the Mississippi basin and also of reversing the 
flow of the minor streams debouching into that lake.* The 
Great Lakes Diversion Case was finally disposed of in 1980 by 


Meuse (Series A/H, No. 70 (1937)), and the award of the Arbitral Tribunal 
in the Trait Smeller ('use between Canada and the C.S. in A.,1.1.1,., vol. 35 
( 10 - 11 ). p- 08*1. ( J\ the Resolution adopted by the Institute of International 

Law' at its Madrid session in 1011, Anniiaire, vol. 2-1 (1011), p. 305. 

1 llyde, vol. i, p. 571. 

* (Airfield Charles, Treaties , p. 09. 

3 The Trail Smelter Arbitration (1011) 3, Reports of International 
Arbitral Awards, p. 1005; and (ireen. International Law through the Cases 
(1051), ]>. 830. 

4 Smith, The Chicago diversion, ll.Y.I.L., vol. 10 (1029), p. 1*14. 




10(5 


INTERNATIONAL LAW OF THE SEA 


a decree of the United States Supreme Court which “ enjoined 
the State of Illinois and tlie Chicago Sanitary District from 
diverting after July 1, 1980, any of the waters of the Great 
Lakes-St. Lawrence system or watershed through the Chicago 
Drainage Canal and its auxiliary channels or otherwise ” in 
excess of certain specified figures. The Court based its decision 
on the “rule of comity” under which there ought to be an 
equitable “ division of benefits or apportionment among the 
States, through which a stream Hows, of the use of its waters. 1 

§280. U.S. decisions on “Equitable apportionment. M 
Special importance must be attached, in considering t his division 
of waters, to the decisions of the Supreme Court of the United 
States in inter-state litigation on boundary rivers. They arc 
of special weight as they arc mainly based on the principles of 
international law and bring out with clearness the practical 
application of the doctrine of ‘"equitable apportionment.' 1 2 
As held by the Supreme Court in Xrbr/ts/va v. Wyoming* tin* 
various factors “which ought to be taken into consideration 
for such an apportionment arc, in the first place, priority (both 
States having accepted the doctrine of prior appropriation), 
but also physical and climatic conditions, consumptive use of 
water in different sections of the 1 river; character and rate of 
return flows: effect of wasteful uses on downstream areas and 
damage 1 to upstream areas as compared to benefits downstream.” 

§ 287. Economic uses of international rivers. The same 
principles apply to the utilisation of the How of rivers for 
industrial purposes, drainage, irrigation and the generation 
of hydro-electrie power. 1 3 4 * Their importance has increased as 
a result of the advances in modern science and it is amongst 
tlie functions of international law to find means whereby every 
international river may be so developed and exploited in 

1 Case reported in B.Y.I.L., vol. 12 (1081), p. 202. See also Connecticut 
v. Massachusetts, 1 1081 j 2,SI! l.’.S. (»(>(), and Dealey, The Chicago Drainage 
Canal and St. Lawrence development t A.J.I.L., vol. 28 (1020), pp. 800 
cl ser/. ; .1. Simsnrian, The diversion of waters affecting the U.S . and Canada , 
ibid., vol. 82 Cl088), p. 488. 

2 Wyoming v. Colorado , [ 1022 ] 250 I'.S. HO, 470: ('unnecticut v. 
Massachusetts , [1081] 2K2 I’.S. GOO; and Anv Jersey v. Xew York , |1081J 
288 C.S. 880. 842. 

3 1 1045 1 825 l 7 .S. 580. Cf. Nebraska v. Iowa. | 1808] 148 I '.S. 850. 

4 Brierly, p. 20; Saiiscr-i lull, //utilisation induslrielle dcs Jtruves 

internalHonour, Heetieil, vol. 88 (1058), pp. 471 580; Torrens, Les eaux 

industrieUes et tear rcglemenlation (1085); Decleva, L'utitizzazionc delle 

acque net dititlo internazionalc (1080); llerber. Die Jlerhlsquellen dcs 
internal ionalen Wasscmutzangsrerhts (1055); and Hazleton, The use of the 
waters of International Rivers , Canadian Bar Review, vol. 88 (1055), p. 1021. 
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future so as to render the great est possible service to the people 
and regions through which it passes. 1 The question of the 
industrial and agricultural exploitation of rivers was also dealt 
with in the Peace Treaties following the War of 1014-18 2 
which provided for the setting up by the interested States of 
special organisations for carrying out works connected with 
the upkeep and improvement of the international portions of 
navigable rivers. A Tribunal purported to be “ instituted for 
this purpose ” by the League of Nations was declared to 
be entitled to enforce “ the suspension or suppression of 
works ” which impeded navigation in the international 
section, but due allowance was to be made in its decisions 
for all rights connected with irrigation, water-power, fisheries 
and other national interests. 

§ 288. Recent developments on the utilisation of waters. - 
The question of the greater utilisation of waters for industrial 
purposes was further considered at the Geneva Conference of 
11)28 which adopted a draft Convention regulating the regime of 
hydraulic* forces of interest to two or more States. 2 Hut 
nothing really effective resulted from these* endeavours until 
after the end of the Second World War. The most important 
research work undertaken since is tlie Report issued in 11)52 by 
the Economic Commission for Europe on the legal aspects of 
hydro-electric* development of rivers and lakes of enmmon 
interest. 4 

The epiestion is now being actively studied by both the 
Institute of International Law and the International Law 
Association. At its Dubrovnie* Conference of 11)50, the latter 
body adopted as one of the principles governing tin* conclusion 
of international agreements the following factors: (//) the right 
of each riparian State* to a reasonable* use of the water; (h) the 
extent of the dependence of each State upon the waters of that 
river; (c) the comparative social and economic gains accruing 
to each and to the entire* river community; (</) pre-existent 

1 Smith, The economic uses of international rivers , 11)81, and note in 
H.Y.I.L., vol. 11 (1980), p. 1U5. 

8 Arts. 880 and 887 of the Treaty of Versailles; arts. 297 and 80S 
of the Treaty of St. Germain; arts. 225 and 220 of the Treaty of Neuilly; 
arts. 281 and 282 of the Treaty of Trianon and art. 109 of the Treaty of 
Lausanne. 

3 L.N.T.S., vol. 80, p. 75: Hudson. International Legislation, vol. 2, 
p. 1182. Cf. The Deelnrntinn adopted hv the American States at Montevideo 
ill 1988 (A.J.J.L., vol. 28 (1984), Suppi. p. 59). 

4 C.N. Doe. K/KCK 180. (f. Sevette, Legal Aspects of Hydro-Electric 

Development , ibid., and I Iceland iem of the Seventh International Conference 
of American States, vfrtr/., pp. 281-288. 

7 
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agreements among the Slates concerned; and (e) pre-existent, 
appropriation ol' water by one State. 1 

§ 289. The Indus and Nile River Basins.- Important 
questions relating to the apportionment of waters for the 
greater benefit of the riparian States have reeentlv been con¬ 
sidered with regard to the waters of the Nile Basin in which 
Egypt and the Sudan are primarily interested and also with 
regard to the Indus River Basin 2 of which India holds the 
sources and over which she claims control. Negotiations between 
India and Pakistan are now proceeding under the auspices of 
the International Bank of Reconstruction and Development, the 
ultimate objective of which is “to carry out specific engineering 
measures by which the supplies effectively available to each 
country will be increased substantially beyond what they have 
ever been.” 3 4 Following the partition of the Indian Sub- 
Continent in 1917, the issues between India and Pakistan have 
mainly revolved around the? proper determination of whut 
supplies are available to Pakistan, what its requirements are; 
what works are necessary adequately to ensure these supplies 
and the apportionment of their cost as between tin* two count lies. 

As regards the Nile Basin, the Ethiopian Government, which 
is actively interested in the matter in view of the fact that the 
Blue Nile Hows through Lake Tana, had agreed in 1902 to 
allow no development in the river without the consent, of Egypt 
and the Sudan. A Nile Commission was several years after¬ 
wards set ii]), and its recommendations were adopted in the 
Convention of May 17, 1929. 1 Great Britain accepted in 1928 
the principle that Egypt had a prior right to the maintenance 
of her supplies of water for the areas under cultivation and to an 
equitable proportion of any additional supplies which engineering 
works might render available in the future. 5 6 The same recog¬ 
nition of this principle has been expressed by the Sudan since 

1 Principles of Lon’ govern in# the uses of International Hirers in Keport 
of tlie 47lh Conference of the International Law* Association (11)57), p. 212. 
CJ'. J. G. Laylin's article on the same subject, in 10th Conference of the 
Inter-American liar Association (Washington, 11)57), and W. L. Gridin's 
Memorandum of the Dept., of State on The Legal Aspects of the use of systems 
of International Waters (Washington, April 21, 1058). See also Ledercr- 
Lador, International Wateneays in Kevin? de droit international et de 
sciences diplomaticpies et. politiques, vol. 31 (11)50), pp. 48-50 ami 888 898. 

8 Fowler, The Indo-Pakistan Water Dispute, World Affairs, vol. f) (11)55), 
pp. 101-125; and Keport of the Indus (Kau) Commission (1942), vol. 1. 

3 Internationa] Hank, Press K cl erase No. 880, December 10, 11)54. 

4 Commission appointed in January 20,11)25. The 11)21) Convention is 

printed in 1)8 L.N.T.S. (1021)). 

6 Paper regarding negotiations for a treaty of alliance w ith Egypt.. 
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its independence, regarding Hit* continuance of the Nile supplies 
flowing from the Siidsin into Egypt, but insisted upon a present, 
allocation ol* surplus supplies lest Egypt “continue to acquire 
established rights as she has in the ]»asl and the Sudan would 
be the loser.” 1 The building of the High l)ani to which Egypt 
attaches so much importance, especially for purposes of irrigation, 
is, of course, dependent on a filial allocation of the Nile waters as 
between Egypt and the Sudan, it is, however, essential to 
note that a system of complete and integrated regulation of the 
Nile Hasin will ultimately require the setting up of control works 
both in Ethiopia and in the three British territories of Iveiiva, 
Uganda and Tanganyika, in addition to Kgvpt and the Sudan, 
and the creation of a single Nile Valley Authority. It is for 
this reason that the British Government, in its diplomatic 
negotiations on the planning of the Nile Hasin, considered it its 
duty to safeguard the right of these Hirer territories to a share 
of its winters, although in comparison with the requirements of 
Egypt and the Sudan, their needs are small. It accordingly 
reserved in 1950, its right to negotiate lor such a share at the 
“appropriate time.” 2 The concern of the British Government 
in the control of the Nile waters is further proved by the eon- 
elusion of two agreements with Egypt in 195 I- and 1955 regard¬ 
ing the proposed construction of the Owen Tails Dam in 
Uganda. 3 

g 210. A further example of the development of hydro¬ 
electric energy is reflected in the action taken by the United 
States Federal Power Commission in July 1958 to issue a licence 
to the State of New* York to join with the Canadian power author¬ 
ity in the St. Lawrence River Power Scheme. The 2.200,000 
horse-power of hydro-electric energy which will he developed at 
the International ltapids section of that river will he divided 
equally between the Province of Ontario and the State of 
New ? York. 4 Aii executive order issued by President 
Eisenhower on November 5, 1958, ensures the immediate 
construction of the necessary works. 5 

Still another example of an international convention is 

1 Egypt No. 1 [i'nul. 3050] and The Xilr Water Question, Ministry nf 
Irrigation and Hydro-Electric Power, Khartoum (1055). p. .‘17. (]f. K. M. 

Barbour, A Am 1 Approach to the A 'He Waters Problem, International 
Affairs, vol. 83 (1057). pp. 310-330, and l'onipe. The XHc Waters Question 
in Symbolae Verziji (1058). p. 275. 

* Hansard, May 18, 1050. vol. 552, col. 2 HI. 

* Treaty Series, No. 80 (195-1), and 85 (1050) |Cmd. 0132 and 00421. 

4 The Times, July 13, 1053. 

5 Ibid,, November 0, 1053. Sec also infra , § 204. 
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afforded by the agreement eon eluded at (Jcneva between 
Yugoslavia and Austria cm May 25, 195 L for the development 
of the system of hydro-energy in the river Drava. It regulates 
the functioning of the Yugoslav and Austrian hydro-electric 
powerhouses to their mutual interest. Austria, being the 
upstream country, bound herself not to execute any new works 
which might change the regime of the waters of tin* Drava river 
to the prejudice of Yugoslavia without first discussing the 
relative projects with that country. A mixed Commission was 
set up for the exchange of information on all questions relative 
to this river, together with a Conciliation Commission to settle 
any disputes which might arise on the utilisation of its waters. 1 

Syria and Jordan have also concluded a Convention on 
June 4, 1953, for the better exploitation of the waters of the 
Yarmuk river which borders their two countries. 2 

Another instance of co-operation between two (lovcrnmcnts 
for the more* effective list' of the waters of a river bounding their 
respective countries is to be found in the agreement between 
Northern Ireland and the Irish Republic for joint action 
in improving the generation of hydro-electricity in the river 
Erne. 3 

§ 241. Necessity of the freedom of navigation in rivers.— 
A further rule which is being increasingly recognised is that the 
rights of sovereignty which a littoral State enjoys over rivers 
crossing its territory must not be used in such a way as to 
hinder or put any obstacles to their navigation when they 
constitute the necessary means of communication with other 
States or with the sea. 1 Considerations based on the right of 
nations to international commerce justify, in fact, the freedom 
of navigation of rivers as of the seas. This view is nowadays 
generally admitted in principle for rivers whose navigable 
waters pass through the territory of two or more nations or 
form a boundary between them, and which on this account 

1 Andrassy, Inland Water Mights and Obligations between Slates . Paper 
submitted to the Diibrovnic Conference of flier International Law Associa¬ 
tion in 1950. 

2 Hurcait des documentations syricnucs et a rubes, Damascus (1053), and 
Ilirsch, Utilization of International Rivers in the Middle East , A.J.I.L., 
vol. 50 (1050), p. 04. 

3 Text in The Erne Drainage and Development Act (No. 15 of 1050) of 
the Republic of Ireland. 

4 Cf. the Regulations adopted by the Institute of International Law 
at Paris, 1034 (Annuairc, vol. 30, pp. 713-719), establishing freedom of 
navigation on all international rivers and also on all rivers which, without 
being international, constitute “navigable routes,” on a footing of perfect 
equality, in accordance with international law. 
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arc known as “ boundary ” or “ international rivers,” 1 2 but 
practice does not as yet sanction it for streams which arc 
wholly within the territory of one State. It seems, however, 
that in the case of rivers which are navigable from the open 
sea, the reasons are the same, as the streams are in both eases 
indispensable to international commerce. There is con¬ 
sequently a strong tendency to sanction the principle of the 
freedom of navigation, so Jong as it is peaceful or innocent, of 
all rivers, the sovereignty of the State being confined to exclud¬ 
ing anything which might compromise its security, for instance, 
in limiting or forbidding access to foreign mcn-of-war, and 
imposing police or fiscal regulations on the movement of 
merchant vessels, which, however, must not be inconsistent 
with free navigation. On this ground, the award of Duflicld, 
Umpire, in the ease of the German vessel The Faber to the effect 
that Venezuela possessed the right to prohibit altogether navi- 
gat ion in t he (at at umbo and Zulia ri vers even to sea-going vessels 
carrying oceanic commerce” must be held to he wrong.- Of the 
three reasons invoked by the Umpire, the two first, viz., the peace 
or safety of Venezuela's nationals are justifiable. Hut the third 
reason based on the convenience of her own citizens, appears 
inadmissible as the interests of international navigation ought to 
prevail over ‘’the convenience" of a State's " nationals.” In any 
event, the Umpire's award was merely an obiter dictum and did not 
touch the merits of the case since the goods on board The Faber 
could not have reached their destination to a Columbian port, 
except through a land trans-shipment and it does not lie within 
the duties of a riparian State to ensure such trans-shipment. 

An additional right in favour of foreign vessels passing 
through a State's rivers is their exemption of taxes by way of 
tolls; they may be imposed only in respect of services rendered 
to navigation as a result of works executed in the river. The 
transit without unloading or importing goods within the country 
should be also free from all imposts. 

§ 212. Origins of the freedom of navigation in rivers.— 
Freedom of navigation on international rivers is now universally 
accepted, 3 although its full vindication remained unrecognised 

1 Article 1 of the Draft Regulation on “Navigation of International 
Rivers' 1 adopted by the American Institute of International Daw (A.J.I.L., 
Supplement., vol. 20 (1020), p. 990). 

2 [1003] Arbitration between (Jcrnmny and Venezuela, Ralstons 
Reports, p. 000. 

8 Hourqiiin, // organisation internalionale des voies de communication , 
Iiecueil, vol. 5 (1021), p. 173. See also Van Kysinga, Evolution du droit 
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for a long time, riparian Powers fixing passage lolls and dues 
which bore heavily on foreign ships. The first step towards 
the admission of the principle of free traffic was taken in 1801 
at the Congress of Raestadt which abolished all the various 
tolls on the Rhine. This was in accordance with the British 
policy in favour of the opening of rivers to the use of all the 
States of the world. By her insistence on the rule that freedom 
of navigation was purely a conventional right, Great. Britain 
helped to establish the treaty-right, basis of this principle. 
The United States, by championing the national right of an 
upper riparian, under certain specified circumstances, to reach 
the ocean, added a moral clause to the British contention. 1 
The Congress of Paris of 1814, after declaring that the naviga¬ 
tion on Hu* lthine should be free to all States, referred to tin* 
coming Congress, which met at Vienna in the following year, 
the examination and determination of the manner in which 
the navigation of other rivers might be opened and regulated. 
This was effected, and the Congress laid down live fundamental 
rules which were afterwards successively applied to several 
rivers. 

§ 2 l.‘J. Rules adopted by the Congress of Vienna, 1815. 
These rule's arc the following: (i) the riparian Powers of the 
same river agree to regulate its navigation by common accord; 
(ii) the navigation of international rivers is free up to their 
mouth (jusqu'a Jcur embmuhtire) for all nations; (iii) I lie police 
regulations for navigation must be uniform for all nations and 
favourable to commerce; they must be of such a nature as 
not to render necessary in their application a detailed examina¬ 
tion of the cargoes; (iv) each riparian Power must carry out 
the works necessary for navigation in that part of the river 
flowing through its territory; (v) tolls are to be suppressed; 
only taxes representing the expenditure on the works done in 
the interest of general navigation may be collected, leaving out 
of account custom duties which are treated separately. 

§ 214. The Paris Congress, 1856. The same adherence to 

fluvial international du Congres tic Vienne an traite de Versailles , 19220; 
Kaeekenbeeek, International rivers , 1918; de Yissehcr (Charles), Droit 
international ties communications , 192.1; Winiurski, Principes genera we du 
droit fluvial international , Hern oil. vol. LI (1933), pp. 79-215; F. A. Vali, 
Servitudes of international law* 1933; Mann*, International Hirer and 
Canal Transport , 1944, passim, (iriggcnhcim, Traite de droit international 
public , vol. 1 (19.13), pp. 404 417. 

1 Hath Haeon, British policy and the regulation of European rivers of 
international concern , B.Y.I.L., 1929, p. 104, and British and American 
dolicy and the right of fluvial navigation , ibid., vol. 1.3 (1932), p. 92. 
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the principle of the free navigation on rivers is reflected in 
the work of the Congress of Paris in 1856 which opened up the 
Danube to all nations and created a permanent Commission 
for executing repairs and effecting improvements in this river. 
The Congress further declared that the rule adopted at the 
Vienna Congress relating to the free navigation of international 
rivers by the merchant vessels of all nations was “ part of the 
European public law.” The international agreements signed 
after the First Great War mark a still greater progress in this 
direction. 

§ 215. The Covenant of the League and the Peace Treaties. 
—Article 23 (r) of the Covenant of the League of Nations 
recommended to its members ‘Mo make provision to secure 
and maintain freedom of communications and of transit and 
equitable treatment for the commerce of all members of the 
League.*' The Treaty of Versailles declared the Elbe, the Oder, 
the Nicmen, and the Danube from l : lm, together with lateral 
canals and channels serving as an access to the sea to more 
than one State, to be international (article 331). On all these 
waterways, ‘•’the nationals, property and flags of all Powers 
shall be treated on a footing of perfect equality” (article 332). 
In addition, the Peace Treaties contained a series of articles 
which gave to the nationals of the Allied and Associated Powers, 
and to their vessels and property, the enjoyment in all German, 
Ausl rian, Hungarian, and IJulgariau ports and inland navigation 
routes, of the same treatment, in all respects, as belonged to the 
nationals of these four Stales and to their vessels and property. 
In construing articles 331 and 332 of the Treaty of Versailles, 
tin* Permanent Court of International .lustier held that there 
is a community of interests in a navigable river between riparian 
States, based “on a common legal right, the essential features 
of which are the perfect equality of all riparian States in the 
user of the whole course* of the river, and the exclusion of any 
preferential privilege of any one riparian State in relation to 
the others." “It would be dillieult to understand why the 
interests of all States accepted in article 332 should not he 
recognised where the question of reaching the ports of the last 
upstream State is involved. The interest of all States is in 
liberty of navigation in both directions.” 1 

1 He the laternattonal (\nmnissioii of the Hivcr Oder (Judgment No. 10, 
1929) (Series A. No. 23). Cf. the same Court's Advisory Opinion in the 
ease relating to the Haihvai/ Traffic between Lithuania and Poland (1931), 
Series A/K, No. -12. 
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§ 2 M>. Barcelona Conference of 1921. —In 1920, the League of 
Nations summoned a Conference of representatives of member- 
States which met at Barcelona in March 1921, and adopted 
on April 20 two Conventions 1 : (a) a ‘‘Convention and 
Statute on the freedom of transit”; (b) a “Convention and 
Statute on the regime of navigable waterways of international 
contern” which established freedom of communication by 
the “free exercise of navigation on navigable waterways.” 2 
There was an additional Protocol to the Second Convention 
under which the representatives who signed it undertook, on 
condition of reciprocity and in time of peace, to concede to the 
other signatories of the Protocol perfect equality of treatment 
to their Hags as regards the transport of imports and exports: 
(a) on all navigable waterways; (/;) on all naturally navigable 
waterways and also on the ports situate on these waterways. 
The League of Nations, further, set up an international body 
for “ Communications and Transit,” charged with the duty of 
safeguarding the principle of free navigation in rivers. An 
“advisory and technical committee” functioned under this 
body until the outbreak of the Second World War put an end 
to its activities. 

§ 217. Geneva Conference of 1930.-- -For the purpose of 
unifying the laws and regulations applicable to river navigation 
and trade, a Conference assembled at Geneva in November 
1930, which drafted the three following Conventions on 
December 9: (a) on the registration of inland navigation 

vessels; (b) on administrative measures for attesting the rights 
of inland navigation vessels to a flag, and (c) on the unification 
of certain rules concerning collisions in inland navigation. 3 
On the other hand, the measurement of vessels engaged in 
inland navigation is dealt with in the Convention adopted at 
Paris on November 27, 192a. 4 

The International Condition of the Principal Rivers 

§ 218. The Rhine. - Not withstanding the insistenec of 
France at the Congress of Raestadt, the principle of the freedom 
of navigation could not be recognised at that time or applied 
to the Rhine. Regulations were only adopted between the 

1 Treaty Series, No. 27 (1023) fC'nid. 11)02]. The Statute does “not 
prescribe the rights and duties of belligerents and neutrals in time of 
war’' (article 8)/ 2 IMd Xu. 28 (1023) |Cmd. 1003). 

8 Hudson. International legislation, vol. v, pp. 815, 822, 848. 

4 Ibid., vol. iii, p. 1808. 
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riparian Stales on August 15, 1804, under which some of the 
Rhine tolls were abolished. The Treaty of Paris of 1814 was 
more successful as article 5 declared that “ the navigation on 
the Rhine, from the point at which it becomes navigable to the 
sea and reciprocally shall be free, so that it cannot be prohibited 
to anyone.” The Treaty further stipulated that the forth¬ 
coming Congress should examine in what manner the navigation 
of other rivers might, be opened and regulated. Accordingly, 
the Congress of Vienna, 1815, laid down the rules of freedom 
applicable to the Rhine, which formed a fundamental text as 
they were taken as a model for the other European rivers. 1 

In accordance with the Final Act of the Congress (article 110), 
an international Commission was established at Mayence to 
regulate the legal status of the Rhine. The Netherlands raised 
a difficulty by alleging that the freedom of navigation being 
accorded up to the sea, the branches of the Rhine (which 
formed the true arms of the sea on this territory) did not 
constitute part of the river and were not subject to the principle 
of freedom of navigation; this interpretation would have 
rendered the act of the Congress of Vienna illusory for the 
Rhine, the only navigable branches to its month being arms 
of the sea. On the initiative of t he British plenipotentiaries at 
the Congress of Vienna, and, subsequently, in the Declaration 
of November 27, 1827, Prussia, Austria and Russia demanded 
freedom of navigation on the Rhine throughout its whole 
course. Holland resisted until the Congress of Mayence of 
March 31, 1831, set aside her objections. The monopoly of 
the small river-toll for the benefit of the riparian States was, 
however, maintained. Finally, the last tolls on the Rhine 
and its abluents, which pass through several countries, were 
suppressed by the Convention of Mannheim of October 17, 
18(58, which instituted an international Commission to regulate 
the navigation on this river, fixed the competent jurisdiction 
in ease of disputes, and declared that the decisions given by 
the mixed Courts were executory in each State without- appeal. 
But the admission of vessels under a foreign tlag was practically 
qualified by the condition that they should be certified “ as lit 
for river navigation ” and piloted by a person domiciled in one 
of the riparian States and certified by it. 2 The Treaty of 
Versailles (article 354) stipulated that the Mannheim Convention 

1 Articles 108 to 11(5 of the Final Act of Vienna and Annex 16 b. 

8 CJ. Judgment- of The Hague Court of Appeal in The J)e Alecuiv, 
Annual Digest, Suppl., Case No. 124. 
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was to continue, for the time being, to regulate the navigation 
of the Rhine and Moselle, subject to t he modifications specified 
in the Treaty. 1 Germany on November 11, 1036, denounced 
the provisions of the Treaty of Versailles regarding the inter¬ 
national Commissions of the Rhine, Elbe, Oder and Danube, 
but such unilateral denunciation was of no legal validity. The 
Rhine was reopened to navigation, after the Second World 
War, on September 1, 1615. The first, post-war meeting of the 
International Commission for the Control of Rhine Navigation 
took place on November 26, 1015, with the participation, for 
the first time, of the United States. 

An ambitious scheme, linking the Hhiuc, Main and Danube 
by a great canal system, and joining the newly completed 
Midland Canal was decided upon by the German Government 
in November 1938. Germany had at that time a network of 
waterways about 7000 miles long. 11 was then proposed that 
ships should cut across country from the Rhine to East Prussia 
and from Basle to Koenigsbcrg; and it was expected that by 
1913, when the Rliine-Main-Dauube Canal was finished, this 
inland artery would have extended to the Black Sea. The 
outbreak of war suspended the works undertaken in this 
connection. 

§ 210. The Scheldt.-Article 11 of the Treaty of Munster, 
1618, between Spain and the Dutch Government, had closed 
the Scheldt to the Belgian provinces for the benefit of the 
Netherlands, and this was confirmed by the Treaty of Fontaine¬ 
bleau of 1785. This Treaty was concluded through the 
mediation of France after Emperor Joseph II of Austria had 
abandoned his intention of taking away their monopoly from 
the Netherlands, to which they clung tenaciously for over two 
centuries. During the French Revolution, the Scheldt was, 
however, declared open by the Decree of November 16, 1792, 
which proclaimed the principle that the stream of a river is the 
common, inalienable property of all the countries through which 
it flow’s and that no nation can, without injustice, pretend to 
occupy it exclusively to the prejudice of another riparian State. 
The Treaty of Paris of 1811 (3rd secret article) sanctioned this 

1 On the Rhine generally, sec Morel, Freedom of navigation on the Rhine , 
B.Y.I.L., 11)21-22, pp. 75-81); Baumgartner, Die Freiheit der Rhein - 
Hchiffahrt , 1020; Hading, be Rhin politique , economique , commercial , 1921; 
Ilostie, Le statut international du Rhin , Mecueil, vol. 28 (1020), pp. 109-225; 
Vissehcr (Ch. dej, he nouveau regime international du Rhin , K.D.I., vol. 1 
(3rd scries) (1020), pp. 80-85; von Liszt, pp. 312-313; and Biays, La 
Commission Centrale du Rhin , R.G.D.I., vol. 50 (1952), pp. 223-278. 
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freedom of navigation, on tlie precedent of the rules applying 
to the lthinc. Although Holland objected to the application 
of this principle to the Scheldt, she eventually, and as a result 
of the strong advocacy by England of the rule that an inter¬ 
national river should be declared open to the use of all the 
world, agreed in the London Treaty of April 10, 1839, that 
the principles adopted at the Congress of Vienna should be 
extended to the Scheldt and that their enforcement should 
be supervised jointly by herself and Belgium. 1 The Dutch 
rights of loll, sanctioned in 1839, and which fettered the 
trade of Antwerp, were redeemed by Belgium in 1803, and she 
stipulated with the other States that they should participate 
proportionately, Great Britain contributing by far the largest 
share. 

The adoption of a new statute for the Scheldt, after the end 
of the war of 101t IS, could not. be agreed upon by Belgium 
and Holland, although the question had long been t he subject 
of discussion between them, but a provisional agreement was 
signed by the two countries in May 1021. regarding the pilotage 
in the North Sea and the maritime Scheldt. The Treaty of 
Versailles had not, in fact, solved the question of this river, in 
spite of the attempts made by Belgium at various times to 
reach a modus vivnidi with Holland on this subject. In 1020, 
a treaty, settling the majority of the disputed questions 
between the two countries, was ready for signature when a fresh 
controversy arose regarding the sovereignty of the Wiclingcn 
channel which connects the Scheldt estuary with the open sea. 
Belgium rested her claims to the Wiclingcn channel on the fact 
that it runs along the Belgian coast within the three-mile 
limit of territorial waters, whilst Holland persisted in relying 
on her old rights of possession. Finally, the points at issue 
were compromised in the Duieh-Belgian Treaty signed on 
April 3, 1925, but this treaty was rejected by the Dutch 
Parliament in 1927, and the question therefore remains still 
open. 

§ 250. The Elbe. —Prussia and Saxony agreed in 1815 to 
apply the principle of the freedom of navigation to the Elbe; 

1 Generally, cm tlie Scheldt, see Nys, L'E scant en droit des gens. K.l).]., 
2* stfrie, vol. fl (1903), pp. 517 et seq. : den Beer Pnrtiiguvl, La neutrality 
de VEscaut , 1911; Siotto Pin lor, Le regime international dc l'Escaut 9 
Hecueil, vol. 21 (1928), pp. 285-392; Kacckcnbeeck, International rivers , 
1918, pp. 31 el set/.; Maeterlinck and Bissrhop, The freedom of the Scheldt , 
Grotius Transactions, vol. 4 (1918), pp. 253 et seq. ; Buurquin, Le nouveau 
regime de VEscaut , K.G.D.I., vol. 27 (1920), pp. 5 et seq. 
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but the Commission charged with the preparation of the 
regulations, which were completed on June 23, 1821, allowed 
certain restrictions to remain until they were modified on April 
11, 1841; the heavy tolls imposed bv Hanover at Stadt which 
dated from the eleventh century disappeared under the Treaty 
of Redemption of 1801 between the German States and a 
number of other Powers, whilst the Wittenberg toll was 
suppressed by the Convention of Vienna of 1870. Following 
the war of 1011 18, a “Statute of Navigation” was pro¬ 
mulgated on February 22, 1022, which applied to the Elbe the 
principle of” freedom of navigation and equality of treatment ” 
declared in the Peace Treaties, 1010 20. In October 1938, a 
lock for large ships was opened at Magdelbcrg, enabling vessels 
to leave* the Elbe at that poinl and continue their journey by 
canal towards Berlin and Silesia, or westwards to the mouth of 
the Rhine. 

§ 251. The Po.~ Article 90 of the Final Act. of the Congress 
of Vienna, 1815, provided that “ lhe general principles adopted 
by the Congress with regard to river navigation shall Ik* applied 
to the Po.” On July 3, 1840, the Milan Convention stipulated 
that the navigation of the Po shall be free and exempt from 
any burden along the whole tract of the territories of the 
signatory States as far as the Adriatic Sea. This provision was 
confirmed by the Treaty of Zurich of 1850. Since the Peace 
of Vienna of 1800 the whole course of the Po is now included in 
Italian territory, but the principle of the freedom of navigation 
still remains valid. 

§ 252. The Danube. -The Treaty of Bucharest in 1812 
reserved the navigation of the lower Danube to Russia and 
Turkey; but by the Treaty of Adrianople of 1820, Russia 
obtained the Sulina mouth and the monopoly of its navigation. 
This monopoly was terminated by the Treaty of Paris of 1856, 
which imposed on the riparian States of the Danube the rules 
of the Congress of Vienna on the freedom of river navigation. 
Article 15 of the Treaty declared that “ the navigation of the 
Danube cannot be subjected to any impediment or charge 
not expressly provided for by the stipulations contained in the 
following articles; in consequence there shall not be levied 
any toll founded solely upon the fact of t he navigation of the 
river, nor any duty upon the goods which may be on board 
such vessels. The regulations of police and of quarantine to be 
established for the safety of the States separated or traversed 
by that river shall be so framed as to facilitate as much as 
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possible the passage of vessels. With the exception of such 
regulations, no obstacle whatever shall be opposed to free 
navigation.” 1 

§ 25;*. The European Danube Commission. —The Treaty 
of Paris also revised the constitution of the European Danube 
Commission, composed of delegates of all the signatory States 
and first set up by the Treaty of 1816. It was again re¬ 
examined in 1865, and finally settled by the regulations signed 
at Galatz on November 2 of the same year. This Commission 
forms an independent personality of an international character; 
it enjoys an absolute inviolability; its actions cannot be limited 
by any belligerent, and its staff, offices and the works carried 
out by it in the river are protected from all measures of hostility. 
It has its own flag. It polices the lower Danube and sanctions 
in its own name and by its own authority any infringement of 
its regulations. It is also entrusted with the superintendence 
and maintenance of the necessary works for facilit ating naviga¬ 
tion and participates with the International Council sitting 
at Bucharest in the enactment of sanitary regulations. Its 
budget is composed as to receipts by the taxes it collects for 
navigation, and as to expenses by the works it erects and by its 
administrative expenses. 

§ 254. The Treaty of Berlin, 1878.—The legal position 
established in 1865 was reaflinned by the Treaty of Berlin of 
1878 which, however, extended considerably the rights and 
privileges of the Danube Commission. All the lower Danube 
from the Black Sea to the rapids at the Iron Gates, on the 
frontier of the former Austro-llungarian State, w r as neutralised 
in the sense that the maintenance and erection of fortiiieations 
on its banks was prohibited and men-of-war of all nations 
forbidden to use this part of the river. The continuance of the 
European Commission was confirmed (arts. 52, 58, 54). Austria- 
Hungary accepted the task of removing all obstacles to 
navigation at the Iron Gates and was authorised (in accordance 
with the Convention of London of March 13, 1871, which had 
abrogated the neutrality of the Black Sea) to levy a tax in 
order to cover her expenses. The Treaty further provided 
(article 55) that regulations for the navigation from Galatz 
to the Iron Gates were to be drafted by the European Com¬ 
mission, assisted by delegates of the riparian States on this 
portion of the river. The draft scheme, prepared at Galatz 

1 Cf. P.C.l.J. in The European Commission of the Danube (1927), 
Series B, No. 14, p. 59. 
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on September 25, 1880, was objected to by Rumania, mainly 
on the ground that it reserved to Austria, which was not even 
a riparian Power of the part of tlie Danube under control, the 
presidency (with a casting vote in ease of division) of Die Mixed 
Commission composed of delegates of Austria, Rumania, 
Serbia and Bulgaria. 

§ 255. The London Convention of 1883. —A Conference 
was held in London on February 6, 1883, to settle the difficulties 
between the States signatory to the Treaties of Paris of 1856 
and of Berlin of 1878. But Rumania persisted in her refusal 
to take part in it, because she had only been admitted with a 
consultative vote. The Conference led to the Convention of 
March 10, 1883, of which the following are the principal 
provisions: (l) The jurisdiction of the European Commission is 
extended from Galatz to Braila; (2) its powers are to remain 
in force for twenty-one years, and to continue unimpaired for 
further terms of three years at a time until denounced one 
year before the end of one of these triennial periods; (3) for 
the execution of tin? regulations of the navigation of the 
Danube from Braila to the Iron Gates, a mixed Commission 
is to be constituted composed of the delegates of Bulgaria, 
Serbia, Rumania and Austria-Hungary (the latter being 
president), together with one delegate sent every six months 
in turn by each of the States represented on the European 
Commission. But notwithstanding the express terms of the 
Treaty of Paris of 1856, of t he Convention of London of 1871, and 
of the Treaty of Berlin of 1878, which gave the European Com¬ 
mission jurisdiction over all the mouths of the Danube, Russia 
and Rumania have obtained complete sovereignty over the 
Kilia mouth which is in their territory; the Commission thus 
only exercises its authority over the Sulina and St. George's 
mouths (Convention of London, 1883, articles 3-0). 

§ 250. Further extension of the powers of the Danube 
Commission.—The Peace Treaties which followed the First 
Great War confirmed the powers which the European Com¬ 
mission enjoyed before that war and extended the interna¬ 
tionalised stretch of the river up to Ulm, for the administration 
of which a new International Commission was to be set up. 
Under the terms of the Convention “ On the delinite Statute 
of the Danube ” signed in Paris on July 23, 1921, between the 
twelve Powers principally interested, including Great Britain, 
the jurisdiction of this Commission extends from Ulm to Braila 
(“ the fluvial Danube ”), whilst that of the European Com- 
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mission now embraces the area from Braila to the lllaek Sea 
( 44 the maritime Danube ”). The Convention further declares 
that “ navigation on the Danube, together with its tributaries, 
lateral canals and waterways, is unrestricted and open to all 
flags on a footing of complete equality” over the whole navigable 
course of the river, viz. between Ulm and the Black Sea. 1 
The powers of the Commission were further defined in the 
44 Arrangement ” concluded at Sinaia on August 18, 1938, 
between Great Britain, France and Bumania, to which Germany 
acceded on May 13, 1939. 2 3 

§ 257. The present position of the Danube. —The Treaties 
of Peace with Rumania, Bulgaria and Hungary signed in 
February 1947, recognised that “navigation on the Danube 
shall be free and open for nationals, vessels of commerce and 
goods of all States, on a footing of equality in regard to port 
and navigation charges and conditions for merchant shipping.” 
At the end of July 1948, a Conference took place at Belgrade to 
draft a new Convention on navigation on the Danube. This 
Conference was attended bv the United States, Great Britain, 
France, Russia, Bulgaria, Czechoslovakia, Hungary, Rumania, 
the Ukraine. Yugoslavia and Austria. Three signatories of the 
1921 Statute- Italy, Greece and Belgium—were thus not repre¬ 
sented. The Conference by a majority vote accepted a draft 
Convention proposed by the U.S.S.B., of which the effect will be 
to place the control of navigation on the Danube solely on the 
Danubian States, while leaving navigation nominally open to all 
on terms of equality/* The United States, Great Britain and 
France refused to take part in the drafting of this Convention 
and abst ained from voting on t he acceptance of the Soviet draft. 

1 The only limitation to this “unrestricted navigation’" is the right of 
coastal trade reserved to the riparian Stales under article 22 of the Con. 
volition. And see Opinion No. 14 of the Permanent Court of International 
Justice of DeetMitber S. 11)27, regarding the jurisdiction of tlie European 
Commission of I he Danube 1 -tween (ialatz and Braila (Series H, No. 14). 

2 Eor the Danube, see Bloeiszewski, Le regime international (lit Danube, 
Rceucil, vol. 11 (1920), pp. -330; de Bunsen, La question tin Danube, 
lt.D.I., vol. 10 (1884), pp. 551-507; Catellani, La uavigazinne jluviale e la 
quest ioue del Dan tibia, 1883; Ce (Token, La question du Danube , 1883; 
Ilajnal, The Danube . its historical , political and economic importance , 1920, 
and Le droit du Danube International , 1930; 1m Commission Europeenne 
du Danube et son auvre dt 1850 (i 1931, Paris, 1931, prepared by Kosetti 
and Hay; Touhnin, The Harcrlona Conference on communications and 
transit and the Danube Statute, H.V.I.h., 1922-23, pp. 107-108. 

3 Tex I in French in I.E.Q., vol. 2, p. 727, and see Kunz, The Danube 
Itcgimc and the Belgrade Conference , A.J.I.L., veil. 43 (1949), pp. 104-113; 
and lmbert, Le regime juriditpte actuel du Danube , K.G.D.I., vol. 55 (1951), 
pp. 73-94. 
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Both Great Britain and France declared their refusal to recog¬ 
nise the abrogation of the 1021 Statute wit hout the consent of all 
signatories. Great. Britain further declared, both on her own 
behalf and on behalf of Italy, Belgium and Greece (at these 
States’ request), that she considered the 1021 Convention still 
in force and reserved all rights under it. 

As a result of the Belgrade Conference, the Danube has 
lost the predominant position in river transport it enjoyed 
previously, and to-day only a trickle of local small craft makes 
use of some very limited sections of its waters. 

§ 258. The Congo. —The Congo is the* largest river in Africa 
and, with the exception of the Amazon, exceeds in length any 
other river in the world. Portugal, relying on the fact that her 
navigators had first discovered the river in the fifteenth century, 
claimed sovereignty over both its banks. This sovereignty was 
recognised by the British Government in the Convention 
concluded in February 1881, which gave British merchants 
distinct advantages in the Congo trade. In consequence of the 
protests of France and Germany, and with the concurrence 
of Portugal, a Conference known as the African or Congo 
Conference was called at Berlin in 1881. It was inspired by 
the desire to open to commerce and navigation a vast region of 
Africa, extending from the Atlantic to the Indian Ocean. It. 
also led to the recognition of the International Association 
of Brussels as a sovereign State. The Belgian Government, 
however, assumed full authority over the Congo in lfi08. 

Chapter IV of the General Act signed at Berlin on February 
20, 1885, contains the rules relating to the navigation of the 
Congo: (1) navigation is free on the river and on all its branches 
and mouths for all merchantmen, with equal treatment for all 
nations; this rule is recognised as forming henceforth part of 
international law; (2) all tolls are suppressed except, those 
which are in the nature of a return for services rendered to 
navigation; (3) the rule is the same for the aflluents of the 
Congo and for the rivers, canals and lakes of the basin settled 
by the Berlin Act; (4) roads, railways or lateral canals estab¬ 
lished to supply the navigability of certain portions of the 
Congo, its aflluents or other streams assimilated thereto, are 
subject; to the same rules; (5) an international Commission, 
having the same character as that of the Danube, is entrusted 
with the duty of supervising the observance of the regulations 
for navigation; its members, functions, offices and archives are 
inviolable; its duty is to make regulations for navigation with 
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the approval of the signatory Powers and to apply sanctions 
for their infringement on its own authority. But this authority 
is exercisable only on the Congo and its affluents. In the other 
streams of the basin, the Commission can t hem only exercise 
with the consent of the Powers under whose sovereignty they 
arc placed. This Commission, however, was never set up ; 
(6) the navigation of the Congo, its affluents, its mouth and the 
territorial sea opposite it, is free in time of war even for merchant 
ships of the belligerents. Neutrality ceases only as regards 
contraband. With reference to warships, their right of access 
is impliedly admitted under articles 21 and 22 winch provide 
for the payment by them of the prescribed taxes. 

§ 259. Convention of St. Germain, 1919. -The provisions 
contained in the Berlin Act, 1885, were revised by the Con¬ 
vention of St. Germain-en-Laye of September 10, 1919. Article 1 
declared that “ tlu; signatory Powers undertake to maintain 
a complete commercial equality within the area defined by 
article 1 of the General Act of Berlin of February 2G, 1885.” 

The question of the right interpretation of article 1 was 
considered by the Permanent Court of International Justice in 
1931 in the Oscar Chinn Case 1 which was brought before the 
Court by Great Britain following certain privileges granted 
by Belgium to the Belgian Company “ Unatra” of Congo and 
which guaranteed the company’s debentures and also protected 
it against eventual losses. The Court decided, but by a bare 
majority only, that freedom of trade did not mean the abolition 
of commercial competition. The form of discrimination which 
is forbidden is discrimination based upon nationality and 
involving differential treatment by reason of their nationality 
as bet ween persons belonging to different national groups. In 
his dissenting judgment. Sir Cecil ITurst held that “it is not 
necessary to show that the discrimination was made because 
the persons possessed a particular nationality. The wording 
of article 1 supports a larger interpretation than that given to it 
by the majority of the Court.” 

§ 200. The Niger. —Chapter V of the Berlin Act (articles 
26-31) reproduces for the Niger the same rules as for the 
Congo; but its application was confined to the riparian 
Powers and was not placed under the control of an Inter¬ 
national Commission as in the ease of the Congo. In 1890, 
France contended that the freedom of navigation on the Niger 
had received serious attacks ori the part of the Koval Niger 
1 P.C.I.J., 1931, Scries A/B, No. 63. 
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Company which hampered the exploration work undertaken 
by the lieutenant of The Mizon by imposing on him regulations 
incompatible with the Berlin Act and, in particular, by for¬ 
bidding him to ship provisions and fuel along its banks. The 
French Government renewed its protests when the French ship 
The Sergent Mai a mine was seized by the Royal Niger Company. 
Moreover, on the occasion of t he entry of the French gunboat 
Ardent into the Lower Niger, the British authorities took the 
view that access to the river could be prohibited by the 
riparian Power to foreign nien-of-war. Eventually, as a result 
of the award, dated July 15, 11)02, of Baron de Lamberrnont, 
who had been appointed arbitrator by Great Britain and 
France, a small indemnity was granted to the owners of The 
Serge nt Mahunine . As regards t he entry of warships, it appears 
that as the legal position of the Niger is exactly similar to that 
of the Congo, the right of access of nien-of-war may be assumed 
to have been recognised under the Berlin Act. 1 

By article 5 of the Convention of St. Germain-en-Laye of 
September 10, 1019, which superseded, as between the signatory 
Powers, the Berlin Act, the freedom of navigation of the Niger, 
“ its branches and outlets as well as of the lakes situated within 
these territories, shall be entirely free for merchant vessels and 
for the transport of goods and passengers.” Craft of every 
kind belonging to the nationals of the signatory Powers and 
of States, members of the League of Nations, which may adhere 
to the present law shall be treated in all respects on a footing 
of perfect equality.” ~ 

§201. General rules applicable to the African rivers.— 
Article 2 of the General Act of the Conference of Berlin, 1885, 
provides that 4 ‘ all Hags, without distinction of nationality, 
shall have free access to the whole of the coast-line of the 
territories above enumerated, to the rivers there running into 
the sea, to all the waters of the Congo and its affluents, including 
the lakes, and to all parts situate on the banks of those waters 
as well as to all canals which may in future be constructed with 
intent to unite the watercourses or lakes within the entire area 
of the territories described in article 1.” Under article 8, 
“ all differential dues on vessels as well as on merchandise are 
forbidden.” 

J Articles 21, 22, 25 and :I3. See also (It: Lavclaye, La neutrality du 
Congo, K.D.I., voi. xv (1883), pp. 251-202. 

* Confirming article 5 of the Berlin Act, 1885; State Papers, vol. 112, 
p. 901. Sec also below, § 450. 
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§202. American rivers. -As regards American rivers, the 
contention maintained for a very long period by the United 
States Government is that, strictly speaking, no right of 
navigation is known to be exercised or permitted in American 
territory except by virtue of a treaty. 1 This contention is 
based on the rule that a State enjoys the right to prohibit or 
regulate the use of all rivers lying wholly within its territory, 
unless such right is qualified or limited by some defin'dc agree¬ 
ment. Hut as regards rivers in South America, the United 
States has often insisted on their being opened to foreign 
navigation, especially when they afforded the only means of 
access to the sea. Great Britain, on the other hand, whilst 
generally favouring the use of South American rivers by the 
vessels and traders of all nations, did not press her claims 
except by reference to treaties of commerce and navigation and 
particularly under the most favoured nation clause*. Such a 
clause is of frequent use and is to be found in one of the earliest 
treaties concluded with Peru in 1850. The British Government 
accordingly demanded that similar privileges should be granted 
to British vessels as those conceded to the ships of other nations 
by the riparian States. 2 The modern principle which eventually 
has prevailed with respect to the great, majority of the rivers 
in the Southern American continent is that they are free to the 
(lags of all nations, whether littoral or not, and independently 
of any agreement. 

§ 2CW. The St. Lawrence river. - The St. Lawrence has a 
course of about. 750 miles and stretches from Lake Ontario to 
the Atlantic Ocean. Its northern shores are wholly within 
British territory, whilst its southern shores up to the point at 
which the northern boundary impinges on the river (latitude 
45° X.) are within the territory of the United Slates. The 
southern banks of the rest of the river, as well as its mouth, arc 
also within British territory. 2 In 1820, the American Govern¬ 
ment advanced a claim to the free navigation of the river 
throughout its whole course, on the ground that the inhabitants 
of the upper banks of a navigable river enjoyed the natural 
right to have free communication with the sea.’’ After a long 
scries of negotiations between Great Britain and the United 
States, the lfc Reciprocity ” Treaty of June 5, 1854; 1 temporarily 

1 1 lytic, vol. i, p. 530. 

a Hath Bacon, British and American policy and the right of fluvial 
navigation , B.Y.I.L.. vol. 13 p. 81. 

8 Pitt-CobbeU, Cases on international lmi\ vol. i, 5tl) cd.. by F. T. Grey 
(1031), p. 107. 4 Malloy, op. eit... vol. i, p. 071. 
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conceded to the citizens and inhabitants of the United States 
freedom of navigation oil the river St. Lawrence, as a means of 
communication between the Great Lakes and the Atlantic 
Ocean, subject, to the payment of the same t olls and assessments 
as those applicable to British subjects. The American Govern¬ 
ment granted a similar right, of navigation on Lake Michigan 
and the State canals to British subjects. This arrangement 
was terminated in I860 and the matter was definitely settled by 
the Washington Treaty of May 8, 1871, 1 which is still in force. 
By article 26 of this Treaty, the navigation of the river St. 
Law rence, ascending and descending to and from the sea, from 
the point where it ceases to form the boundary between the 
two countries, shall forever remain free and open to the citizens 
of the United States, subject to any laws and regulations of 
Great Britain or of the Dominion of Canada not inconsistent 
with such privilege of free navigation. Article 28 provides 
for the granting by the United States to British subjects of the 
freedom of navigation, upon the same terms, on Lake Michigan 
and the St. Clair Flats Canal. These provisions were confirmed 
by the Treaty of January 11, 1909, also signed at Washington, 
which confers liberty of commercial navigation on “ a footing 
of perfect equality ” in favour of the inhabitants and ships of 
both nations, “ in the St. Lawrence river, including Michigan 
lake and all canals, present or future, connecting the water- 
boundaries.” 2 

§ 264. Improvement of navigation in the St. Lawrence.— 
The great possibilities of the St. Lawrence river led to the 
agreement of July 18, 1962, between C anada and the United 
States, for the development of its water power and the improve¬ 
ment of its navigation and general usefulness. 3 4 This agreement 
w T as not, however, ratified, but a new' agreement was signed by 
the two countries at Ottawa on March 20, 1941, 4 which follows 

1 Malloy, op. cil., vol. i, p. 711. 

2 Garfield Charles, Treaties , p. 40. 

3 See supra , § 235. Cf. F. N. Menefee, The St. Lawrence seaway (1940); 
C. P. Anderson in A.J.I.L., vol. 20 (1932), pp. 110 et seq. See also Jessup, 
ibid., p. 814, and C. P. Wright, The St. Lawrence deep waterway-a 
Canadian appraisal , 1085. 

4 Cf. Exchange of Notes between Canada and the C.S., Washington, 
October 14, 1940, Treaty Scries, No. 18 of 1941 |Cind. 6303]. The |K»sition 
of naval vessels in the Great. Lakes formed flic; subject of an exchange of 
Notes between the two Governments on June 9 and 10, 19119, and October 
30, 1940: Naval War College, International Law Documents (1940), 
pp. 137 el set/. A further Exchange of Notes on this subject took place on 
November 18 and December 5, 1940: Department of State Bulletin, 
December 22, 1946, p. 1152. 



RIVERS 


217 


in the main the previous provisions of 1982, but contains 
additional stipulations for the*, construction of dams and power 
works on the Canadian-Amcrican llapids section of the river 
and for the completion of essential links for the deep water 
connection between the Great Lakes and the Atlantic. 

This deepening of the St. Lawrence waterway would thus 
provide a continuous navigable route for larger ships from 
Montreal as far west as Port Arthur and Fort William in 
Canada, and Duluth and Chicago in the United States. The 
scheme has encountered some opposition in the United States 
Senate J although American co-operation is already assured 
with regard to the St. Lawrence power project. 1 2 The work 
has progressed so rapidly that it is expected that by the summer 
of 1959, when II.M. the Queen will open this seaway, the tirst 
large ocean vessels will be docking at Toronto and the large lake 
vessels will be carrying goods to the ports of Lake Erie. 3 

§ 205. The Pigeon river. This river is a boundary stream 
between the Province of Ontario and the State of Minnesota. 
Article 2 of the Webster-Ashburton Treaty, signed by Great 
Hritain and the United States in 1842, provided that “ all the 
water communications and all the usual portages along the 
line from Lake Superior to the Lake of the Woods and also 
Grand Portage from the shore of Lake Superior to the Pigeon 
river, as now actually used, shall be free and open to the use of 
the citizens and subjects of both countries.” This rule was 
reallirmed in the 1909 Treaty between Canada and the Unit ed 
States, which declared “ that the navigation of all navigable 
boundary waters shall forever continue free and open for the 
purposes of commerce to the inhabitants and to the ships, 
vessels and boats of both countries equally” (article 1). An 
International Commission was, further, established by the two 
contracting parties and invested with the necessary jurisdiction 
to deal with any future uses of the river or with any obstructions 
to it. The question of whether the levying of tolls was incon¬ 
sistent with the Webster-Ashburton Treaty of 1842 was decided 
in the negative by the Supreme Court of Canada in 1982 4 and 

1 Horelmrd, The St. Lawrence Waterway and Power Project , A.J.I.L., 
vol. 43 (11)49), pp. 411 434. 

2 For Canadian and American co-operal ion in the development of 
hydro-elect rie power in that river, set* supra. § 240. 

3 Address hv the Hon. Lionel Chavier in May 1957 (Lloyd's Calendar 
for 1958, p. 497). 

4 lie Arrow llivcr and Tributaries v. Slide and Room Coy ., [1932] 2 Dorn. 
L.11. 250. 
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the same conclusion was reached two years afterwards by the 
United States Supreme Court in t lie ease of the Pigeon River 
Company which had been authorised by the American Act of 
March 8, 1901, to carry out certain improvement works in the 
river in order to render it navigable for Moating logs and to 
exact a reasonable toll for the passage of timber. 1 

§ 2(S<>. The Mississippi.—By article 8 of the Treaty of 
Peace between Great Britain and the United States of 
September 3, 1788, it. was agreed that the navigation of the 
Mississippi, from its source to the ocean, should forever “ remain 
free and open to the subjects of Great Britain and the citizens 
of the United States.” 2 This provision was continued in the 
Jay Treaty of November 19, 1791, article 8 of which declared 
that the “ Mississippi should, according to the Treaty of Peace, 
be opened to both parlies." 3 After the United Stabs had 
purchased from France her rights in Louisiana, the American 
Government contended as against Spain which, as the sovereign 
of Mexico, claimed the mouth of the river and the western 
bank of its upper course, that by title of discovery and possession 
of the Mississippi and the coast adjoining it, the United States 
were entitled “ to the whole country dependent on that river, 
the waters which empty into it and their several brunches 
within the limits on that coast.” This is the argument based 
on the watershed doctrine. Following lengthy discussions 
between the American and Spanish Governments, freedom of 
navigation in the Mississippi was established for both States by 
the Treaty of San Lorenzo K1 Beal of October 27, 179a. 4 This 
river is now entirely within American territory as a result of t lie 
surrender of Spanish rights over Mexico after the declaration of 
Mexican Independence. 

§ 207. The Oregon. -The same watershed doctrine was 
advanced by the United States, as against Great Britain, with 
regard to the Oregon river, to the whole; basin of which they 
asserted an exclusive right. But under the Washington 
Treaty of June la, 1810, the American Government, com¬ 
promised on its claim as it agreed that in navigating the said 
river or rivers, British subjects, with their goods and produce, 
shall be treated on the same footing as citizens of the United 
States; it being, however, always understood that, nothing 

1 Pigeon River improvement. Slide and Room Cop. v. Cox, Ltd., [11)34] 
291 U.S. 138, and Annual Digest (1935 33), p. 3. 

2 Malloy, op. rit ., vol. i, p. 589. 

* Ibid., p. 592. 
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in this article shall be construed as preventing, or intended to 
prevent, the Government of the United States from making 
any regulations respecting the navigation of the said river or 
rivers, not inconsistent, with the present treaty.” 

§ 298. South American rivers. The Amazon.—The 
Amazon is the world's largest, river and, together with its 
tributaries, flows through the greater part of South America, 
including Brazil, Peru, Bolivia, Colombia, Ecuador and 
Venezuela. It is at. times over 150 miles wide when it over¬ 
flows, but, on the whole, the channels are of sullieient depth to 
allow ocean-going vessels to ascend the river to hpiilos in 
Pern, a distance of 2000 miles. Until the middle of the nine¬ 
teenth century, both Brazil and Peru took up the position that 
the right of navigation on the Amazon belonged only to tlie 
riparian States. The many efforts made by the American 
Government, to reverse this policy did not produce, for a con¬ 
siderable time, any effect. The United States were, however, 
more successful in their negotiations with the other riparian 
States; Bolivia, Ecuador and the now extinct State of New 
Grenada, all of which opened, between 1853 and 180.*!, their 
part of the river to the vessels of all countries. Eventually, 
Brazil, by its Decree of December 7, 18(U5, declared that, the 
river would be free to all vessels from September 7, 1887, along 
the whole frontiers of Brazil. 1 The Peruvian Government 
soon followed suit by a decree enacted on December 17, 1808, 
so that freedom of navigation on the Amazon is now assured 
in favour of the vessels of all nations. 

The Colorado, the Tijnana and the Rio Grande..A treaty 

of February 3, 1944, between the United States and Mexico and 
a supplementary Protocol of November 14, 1914. regulate the 
utilisation by the two countries of the waters of t he Colorado 
and Tijnana rivers, and of the Rio Grande from Fort Quitman, 
Texas, to the Gulf of Mexico. The International Boundary 
Commission, with the new title of International Boundary and 
Water Commission, is charged with the duty of regulating the 
use by both countries of the waters of these rivers. The 
order of preference laid down for its guidance in Article 3 is 
the following: Domestic user, agriculture, electricity, other 
industrial user, navigation, fishery. 2 

The Chamizal Arbitration between the United States and 
Mexico had already decided that the dividing line between the 

1 State Tapers, vol. 5S. pp. 551-5117. 

2 United Nations, Treaty Scries, vol. SI, 1947, p. 314. 
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two countries “shall forever he that described in the* Treaty of 
1884 and shall follow the centre of the normal channel of the 
rivers named, notwithstanding any alterations in the banks 
or in the course of these rivers, provided that such alterations 
be effected by natural causes through the slow and gradual 
erosion and deposit of alluvion and not by the abandonment of 
an existing river bed and the opening of a new one.” 1 

Uruguay and Parana-Paraguay rivers.—The Parana- 
Puraguay river system empties into the great estuary of the 
Rio de la Plata which is approximately 200 miles long and 
constitutes the chief opening to the coast-line of the whole 
continent. By treaties made in 18.58 between the Argentine 
Confederation, Great Britain, the United States and France, 
the Parana and Paraguay rivers, in so far as they lie within 
Argentine territory, were declared free to navigation. 2 These 
treaties were thus amongst the lirst, to adopt the modern and 
progressive principle of the freedom of navigation of the 
navigable rivers of South America which afford the only means 
of access to the ocean for an increasingly growing population. 
By a decree issued in the same year, Uruguay had already 
provided that all its internal waters were to be considered free 
to foreign commerce. 

§ 2<W. Rivers in China. -The old traditional policy of tlie 
Chinese Empire was to exclude all foreign navigation from its 
inland rivers and waters. But in 18(52, British diplomacy 
succeeded in obtaining modified access to the Vangtse-Kiang 
in favour of British shipping, and this concession was gradually 
extended to tlie shipping of many other European States under 
the “ most favoured nation M clause. This river constitutes 
a commercial waterway of the highest import.unco as it is the 
distributing and collecting centre for nearly half of the Chinese 
trade. In 1808, the merchant vessels of the Treaty Powers 
were granted authorisation to trade on the Yangtse-Kiang at 
eight treaty' ports and also to ship and unload goods, subject 
to special conditions, at five non-treaty ports. In view of the 
unsettled position of China, the value of these agreements 
remains problematical at present. 

1 vnl. 5 (Kill j. |i. 84. In this arbitration, the Commission 
applied I he rule laid down by the t'.S. Supreme Court in Xcbraska v. Imeti, 
p8ti:i| 148 l .S. 8;5t), regarding the changes in the Missouri lliver due to 
accretion. Cf. the iirisbadama Case (KM)!)) in Hudson, ( V/.sr.v on International 
Law (ttrd ed.j, K*.*l, p. IMS, and supra, § 'IW'l. 

2 Sosa-Ilodrigiicz, Le droit Jluviul international el les Jlcaves de VAmMque 
latine , 1085, passim . 



CHAPTER VII 


THE LEGAL REGIME OK WARSHIPS 

§ ‘270. Definition of a warship. -Warships form part of the 
armed forcers of a State so long as they are manned by a crew 
subject to naval discipline and under the command of a 
commissioned naval officer. The definitions contained in the 
interpretation section of the Naval Discipline Act of 19/57 1 
distinguish between ll.M.’s ships, ll.M.'s vessels and ll.M.'s 
naval forces. Her Majesty s ships are defined as meaning com¬ 
missioned ships flying the white ensign;” Her Majesty’s vessels 
as “ships and vessels, other than Her Majesty’s ships, engaged 
in the naval service of Her Majesty, whether belonging to Tier 
Majesty or notand Her Majesty's naval forces as “the Royal 
Navy, the Naval Reserve Forces and such of the marine forces 
and of the naval forces of a C ommonwealth country or raised 
under the law of any colony, as are for the time being subject 
to this Act.” On the other hand, the definition of a warship 
contained in the Proclamation of the President of the Tinted 
States, dated May 1917, is as follows: “a vessel of war 
is a public armed vessel under the command of an officer duly 
commissioned bv the Government, whose name appears on the 
list of officers of the military fleet, and the crew of which are 
under regular naval discipline, which vessel is qualified by its 
armament and the character of its personnel to take offensive 
action against the public or private ships of the enemy.” 2 
§ 271. Position of warships on the high seas.—The position 
of a warship on the high seas is that of complete exterritoriality 
in the sense in which the fiction of exterritoriality must be 
understood, namely, that the ship is not subject to the juris¬ 
diction of any State other than her own. 3 As Hall states, 
44 warships represent the sovereignty and independence of their 
State more fully than anything else can represent it on the 
ocean; they can only be met by their equals there, and equals 

* 5 & a Kliz. II, c. 58, s. 1JI2, subs. (1) and (5). 

8 Official Bulletin. vol. i. No. 18. Sec also (field, i. pp. 90-102: Brierly, 
p. 84 rt and below. § 500. Cf. section 500 of the T.S. Naval Warfare 

3 In the ease of Chung CM Cheung v. The King, [mo| A.C. 100 
their Lordships rejected the doctrine that a warship was a “floating 
portion of the flag-State” as expressed by Oppenlicim, and agreed with 
Brierly’s view* that the term “exterritoriality” is a fiction. 
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cannot exercise jurisdiction over equals. The jurisdiction of 
their own State over them is therefore exclusive under all 
circumstances and any act of interference with them on the 
part of a foreign State is an act of war/" 1 Article 8 (1) of the 
(ieneva Sea Convention of 1058 on “The High Seas’' similarly 
states that “warships on llie high seas have complete immunity 
from the jurisdiction of any State other than the (lag State.” 

§ 272. Right of innocent passage through territorial waters. 
— As regards the right of passage of a warship through foreign 
territorial waters, opinions differ. Hall is of the opinion that, 
the right does not extend to vessels of war. No general 
interests are necessarily or commonly involved in the possession 
by a Stale of a right to navigate the waters of other States with 
its ships of war and such a privilege may often be injurious to 
third States and it may sometimes be dangerous to the pro¬ 
prietor of the waters used . 2 Westlake dissents from Hall's 
opinion mainly on the ground that the territorial sovereign 
could well protect himself from abuse and that an unlimited 
power of exclusion would subject a belligerent warship to 
intolerable interruption . 3 Faucliillo’s view is that passage 
through the marginal belt of a State can only be forbidden in 
time of war and if the littoral State is a belligerent . 1 

But the ease of a passage through a territorial strait con¬ 
necting two portions of the high seas must be distinguished 
from the passage through the territorial waters of a State not 
forming part of a strait. The better opinion as regards straits 
is that the right of innocent, passage through such part of the 
territorial waters as forms part of the highway for inter¬ 
national traflie cannot be denied to foreign men-of-wur . 5 

This opinion has now been confirmed by the International 
Court of Justice in the Corfu Channel Case : “it is, in the view 
of the Court, generally recognised and in accordance with 
international custom that States in time of peace have a right 
to send their warships through straits used for international 
navigation between two parts of the high seas without the 
previous authorisation of a coastal State, provided that the 
passage is innocent. Unless otherwise prescribed in an inter¬ 
national convention, there is no right for a coastal State to 
prohibit such passage through straits in time of peace.” B 

1 At p. 807. C'f. Smith, op. r?7., pp. 20 27. 

2 At p. 108. 3 Vol. i, p. 190. 

•.Part II of vol. i, pp. 250 el seq. 5 Oppcnhcim, vol. i, p. 511. 

3 IX. J., 1949, p. 4. 
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AH hough both the Institute of International Law 1 and the 
International Law Association 2 grant, on principle the right of 
passage through territorial waters to public as well as private 
vessels, a distinction ought to be drawn between warships and 
merchant vessels. The reason for granting this right to 
merchant vessels is mainly that sea navigation ought to be free 
and that trade communications should not be interrupted 
between t he various parts of the world. In the ease of warships, 
this reason is lacking. Moreover, the presence of powerful 
warships in territorial waters and only three miles distant from 
the shore may prove a serious danger to small nations. It 
is, therefore, reasonable to concede to a State the right to 
enact regulations regarding the passage of foreign warships 
through its territorial waters, if considerations based on its 
safely and protection justify it. The Hritish reply to the 
League of Nations “ Questionnaire ” of 1020 was to the effect 
that foreign warships “ have a right of innocent passage 
through territorial waters.” A right of innocent passage is 
also recognised for submarines, provided that they are navigat¬ 
ing on the surface of t he water. 3 Slates are, of course, entitled 
to regulate the passage of foreign warships through their 
territorial waters and also their anchoring therein. 1 

As these provisions emerged from The Hague Codilication 
Conference of 1030 they read as follows: “ As a general rule, 
a coastal State will not forbid the passage; of foreign warships 
in its territorial sen, and will not require a previous authorisation 
or notification. The coastal State has the right to regulate 
the conditions of such passage. Submarines shall navigate on 
the surface.” r * 

The same rule as to llu* right of innocent passage of war¬ 
ships through the territorial waters is prescribed in the Conven¬ 
tion on “The Territorial Sea" adoptid by the Geneva Sea 
Convention of 10 ,kS. g The Convention is, however, silent 
on the question whi ther such passage is subject or not to a 

1 Resolutions adopted at Paris in 1st)I, Aniiuuirc, vol. Ill, pp. H25-327 
(article 5). Rut see article t> of the same Resolutions. 

* Draft Convention on the “Laws nf Maritime Jurisdiction in Time of 
Peace” adopted at Vienna in 1!)2(», Hlth Report, p. 102 (article 10). See 
also above, $$ li t 1 la. 

3 Reply to point 0 of the “Questionnaire." 

4 Reply to point 10 of the “Questionnaire.” t'f. the Rrilish comments 
to the International Law Commission of March L'», 1 !).>(» (A CN. 4/DU. 
Add. 1, p. 52). 

ft Draft; Convention (art. 12). Publications of the League of Nations, 

c. t mo, v, i>. 

6 Articles 14 22. 
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previous authorisation or notification. This silence apparently 
implies that the Conference did not approve of article 24 of the 
Report of the International Law Commission which grants to 
the coastal State the right to require such previous authorisation 
or notification. 1 

§ 273. Access of warships to foreign ports.—Although 
warships thus enjoy, on principle, the right of innocent passage 
through foreign territorial waters, their entry into a foreign 
port or harbour stands upon a different looting. Sir Travers 
Twiss sums up the practice as follows: “ It is competent for 
every Nation for reasons of state policy to close all its ports, 
or certain only of its ports, against the vessels of war of all 
Nations, or against the vessels of war of a particular Nation, 
but in such cases, notice is usually given of such determination; 
but if there is no such prohibition, the ports of a friendly 
Nation are considered to be open to the public ships of all 
Powers with which it is at peace, for purposes of hospitality.” 2 
The admission of warships may also be based on the principle 
of reciprocity. Thus President- Lincoln, by a Proclamation 
issued on April 11, 1805, directed that foreign vessels of war 
would be treated in American ports on the basis of reciprocity 
accorded to American warships by foreign countries. 3 * * * * 8 

§ 274. Provisions governing access. Before a warship 
enters a foreign port, it is generally required that her State or 
the naval oiliecr in command should notify in advance the 
territorial State of her proposed visit. The number of warships 
belonging to the same Power which may remain at the same 
time in a foreign port and also the period of their stay is 
usually regulated by the territorial State. These provisions do 
not apply, however, to warships carrying on board sovereigns 
or heads of States or the ambassadors or envoys accredited 
to the territorial Power. Nor do they apply to vessels in dis¬ 
tress wdiieh are obliged to take refuge in a foreign port by reason 
of stress <if weather or other circumstances of force majexire. 

1 I.L.C., p. 7. This article was dissented from l»y the British member 
of the (Vmimissioti. ibid., p. 4. 

2 The law of nations (1881), vol. i, p. 272. Cf. Laun, he regime inter¬ 

national ties ports , Hccucil, vol. 15 (1920), p. 63, and the Hemulations 

adopted by the Institute of International Law at. its Hague Session in 

1898: “In the absenee of treaties, laws or regulations or special pro¬ 

hibitions, ports are open to foreign warships, subject to their strictly 

observing, for their entry and stay, the eondition under which they are 
admitted” (art. 10), Annuaire, vol. 17, p. 276, and art. 12 of the Stockholm 
Regulations (1928), vol. 04, p. 740. 

8 For . Hel. (1865), i, 310. 
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§ 275. British regulations.—Regulations relating to the 
visits of men-of-war to foreign ports are generally issued by the 
Admiralties, the Navy Departments or the Marine Ministries 
of the various maritime States. In Great Britain the matter 
is governed by the Admiralty Memorandum on “ the procedure 
regarding the visits of foreign war vessels to Great Britain and 
Northern Ireland,” 1 which applies to all eases not covered by 
an international agreement to which Great Britain is a party. 2 
The main British regulations are as follows: (1) no special 
permission is necessary to enable foreign ships of war, up to 
a total of three ships, to visit fortified or unfortified ports, 
harbours, roadsteads, estuaries or navigable rivers in the 
United Kingdom. Notice that a visit is in contemplation 
should, however, be invariably forwarded through the usual 
diplomatic channels, so as to arrive, should circumstances 
permit of this, not less than seven days prior to the commence¬ 
ment. of the proposed visit; (2) as a general rule, no more than 
a total of three foreign ships of war of the same nat ion may visit 
or remain in a fortified or unfortified port, harbour, etc., in 
the United Kingdom at the same time. Special permission 
should be obtained through the ordinary diplomatic channels 
if it be desired that this number should be exceeded; (3) the 
above regulations do not apply: (u) to ships of war and vessels 
on board of which are embarked sovereigns, members of the 
sovereign’s family. Presidents of Republics and their suites or 
ambassadors or envoys to the Court of II.M. the Queen; {b) to 
ships or vessels which arc obliged by reason of damage sustained, 
perils of the sea or other unforeseen causes, to enter a British 
harbour; (<•) to ships engaged in the superintendence of the 
fisheries in the North Sea in accordance with the North Sea 
Fisheries Convent ion. 

Practically the same rules obtain in United Slates practice. 
In view, however, of the delays entailed by a diplomatic appli¬ 
cation for the admission of American warships into foreign ports, 
the United States Government has entered into several “Naval 
Visits Agreements” with Powers whose ports are more frequently 
used by United States warships. These agreements provide for 

1 Points 9 and 10 of the* British reply to The Hague Conference, 1930, 
and Regulations of December 1912. 

* See for such an instance the Treaty of commerce and navigation 
between Great Britain and Portugal of February 19, 1810, in Hertslet, 
Treaties , vol. ii, p. 27. Since then, many commercial treaties have been 
concluded between Great Britain and several other countries, regulatiug 
this matter. 
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only ail informal notification to he given of the intended visit, 
very often through naval, rather than diplomatic, channels. 1 

§ 27G. French regulations. —In France, the question is 
governed by the Reglrments of May 21 and August 80, 1918, 
which, in the absence of a special treaty, require that notice of 
the intended visit should be given in advance, through the 
usual diplomatic channels, to the French Government; that 
the number of warships Hying the same flag visiting at the 
same time should not exceed three kfc per sector” (Channel, 
Atlantic or Mediterranean), and that the stay should not exceed 
fifteen days except in the case of special authorisation. The 
above provisions do not apply to warships and ships on board 
of which are embarked Chiefs of States, members of reigning 
dynasties or their suites, and diplomatic olliccrs accredited to 
the French Republic. 2 

§ 277. Immunity from jurisdiction of foreign men-of-war.— 
When the entry of foreign warships has been either expressly 
or impliedly allowed by the territorial Slate, its jurisdiction 
is waived, and no form of public or private process lies against 
the foreign warships. They cannot Ik* seized or interfered with 
in any manner by judicial proceeding; if any offences occur, 
the offended State must appeal directly to tlu; Government 
of the country to which the vessel belongs. 

The doctrine of the immunity of warships in a foreign port 
may be illustrated by several eases both in the English and 
the American Courts. The classical ease is The Schooner 
Exchange v. McFaddon , a which was decided by t he United 
States Supreme Court in 1812. A merchant ship belonging 
to citizens of the United St ates was seized in 1810 by the French 
authorities during the Napoleonic wars while on a voyage 
from Baltimore to St. Sebastian. She was converted into a 
warship at Bayonne and renamed 14 Lc lialaou Subsequently 
she entered Philadelphia in this character and her former 
owners commenced proceedings in the Court of Admiralty to 
obtain her possession. The ease finally came before the 
Supreme Court., and Marshall, C.J., decided against, the claimants 
and in favour of the French Government, lie put. the law on 
the subject into one sentence: “ It seems to the Court to he a 

1 Bril fin, Jnlerna/ional Line for Seagoing Officers, (H).ili), p. 87. 

* The Regulations enacted by foreign States, governing the visit of 
men-of-war to their ports, are contained in Admiralty Fleet Orders 
(B.K. 83) entitled “Foreign ports Procedure in connection with notifica¬ 
tion of visits of Her Majesty’s ships.” 

* 7 Crunch, lift. 



TIIE LEGAL REGIME OF WARSHIPS 


227 


principle of public law that national ships of war, entering 
the port of a friendly Power open for tlieir reception, are to be 
considered as exeinpt.ee] by the consent of that Power from its 
jurisdiction.” The Court held accordingly that the former 
owners of The Exchange were not entitled to recover the vessel 
which ought to be treated as an armed public vessel of the 
Emperor of the French, whose title could not be controverted 
in the American Court. 

§ 278. Case of “The Constitution.” -The same principle 
was applied by Sir Hobert Phillirnorc, the Judge of the English 
Court of Admiralty, in the case of The Constitution , l a United 
States frigate carrying machinery and goods back to America 
from the Paris Exhibition of 1878, stranded off Bournemouth 
and towed by an English steam tug from Poole. The owners 
of the tug were dissatisfied with the amount tendered for 
salvage and sought to restrain the vessel from leaving the 
jurisdiction before their claims were settled. They were 
unsuccessful as the Court delivered judgment in terms very 
similar to those of Marshall in the ease of The Exchange, 

§ 270. General rule applicable to warships in foreign ports 
and waters.—The general doctrine is, therefore, that a warship 
remains under the exclusive jurisdiction of her Hag-State 
during her entry and stay in foreign ports and waters. No legal 
proceedings can be taken against her either for recovery of 
possession or for damages for collision or for a salvage reward, 
or for any other cause, and no ollieial of the territorial State is 
permitted to board the vessel against the wishes of her com¬ 
mander . 2 The doctrine is qualified by the proviso that a ship 
entering the ports of a foreign Power shall ki demean herself 
in a friendly manner.” 3 This implies the duty of observing 
all the regulations governing her admission and issued by the 
territorial State. Failure to comply with these regulations 
may afford good ground for a complaint by the territorial 
State to the State to which the warship belongs. If a serious 
and continuous offence is committed, the general practice is to 
call the attention of the commanding ollieer to the tact. If 
the offence is persisted in, the foreign warship may be required, 
and if necessary compelled, to depart . 4 This point is now 

1 [1871>] 41\1>. ill). 

* Oppcnheini, vol. i, p. 85i). Cf. The Sitka, Opinions of L .S. Aitonicys- 
Gcncral, vol. 7, p. 122. 

• llall, p. 242. See also Pitt-Cobbett, up, cit, f vol. i, p. 271. 

4 British reply to the League of Nations Questionnaire, op. at. 
(Point 10). 
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covered by article 23 of I lie Convention on I lie “Territorial Sea” 
adopted in 1058 by the Geneva Sea Conference, which reads as 
follows: “if any warship does not comply with the regulations 
of tin* coastal State concerning passage through the territorial 
sea and disregards any request for compliance which is made 
to it, the coastal State may require the warship to leave the 
territorial sea/’ 

The Institute of International Law considered carefully 
the subject of the legal regime of warships at its Stockholm 
meeting of 1928 1 and expressed the fundamental rule on the 
subject as follows: “ Warships cannot form the subject of 
seizure, arrest, or detention by any legal means whatsoever, 
or by any judicial procedure/’ They must, however, respect 
“ the local laws and regulations, particularly those relating to 
navigation, anchorage and sanitary police ” in force in the 
ports to which they are admit ted. 

Ships used specially for the carriage of Monarehs or Heads 
of State or high diplomatic agents and placed under the com¬ 
mand of a naval officer in the service of the State stand on the 
same footing as mcn-of-war. 

§ 280. Public ships of a State.—The legal position of public 
vessels, namely, vessels employed by a State in its public 
service, is not substantially different from that of warships 
as regards the exemption from jurisdiction to which they are 
entitled in a foreign port or territorial waters. The leading 
ease on this point is that of The Parlement Beige* in which the 
Court of Appeal admirably summarised the ground on which 
the exemption rests: “ as a result of the absolute independence 
of every sovereign State and of the international comity, each 
State refuses to exercise any territorial jurisdiction over the 
public property of another State, even though such property 
is within its territory.” The Parlement Beige , which was a 
Dover Ostcnd channel steamer owned by the Belgian State, 
collided in Dover harbour with a tug and attempts w f ere made 
to obtain her arrest by proceedings in the English Courts. 
This was refused by the Court of Appeal, which held that as the 
ship had been declared by the sovereign of Belgium, by the 
usual means, to be in his possession as sovereign and to be a 
public vessel of the State, the Court could not entertain juris¬ 
diction. The same principle was applied by the Admiralty 

1 Articles 15 and 20 of the Ji (‘solutions, Annuaire, vol. 34, j»p. 475 
el seq. 

a [1878] L.H. 5 P.D. 197. 
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Court in the case of The Jassy 1 which belonged to the 
Rumanian Government and was employed in carrying mails 
and cargo in connection with the Rumanian State Railways. 
The law is therefore clear on this head and may be summed up 
in the two propositions which, as Lord Atkin said in The 
Cristina , 2 44 are engrafted in our domestic law ” and seem to be 
“ beyond dispute.” 44 The first is that the Courts of this 
country will not implead a foreign sovereign, that is, they will 
not by their process make him against his will a party to legal 
proceedings, whether the proceedings involve process against 
his person or seek to recover from him specific property or 
damages. The second is that they will not by their process, 
whether the sovereign is a party to the proceedings or not, seize 
or detain property which is his or of which he is in possession 
or control.” This “ protective umbrella ” of sovereign immunity 
thus includes claims to a debt or a chose in action, whether used 
together or separately, as they are apt to describe the relation 
in which an owner stands to the properly which he owns. 3 
Where, however, the foreign sovereign State is not directly 
impleaded and is not a party to the property, but claims that 
it has an interest in the property to which the action rcrlut.es, 
although not bound to prove its title, il must produce evidence 
to satisfy the Court that its claim is not merely illusory nor 
founded on a title manifestly defective. 4 

§ 281. Foreign declaration binding on the Court.—An 
English Court is bound by a declaration of the foreign State, 
recognised by the British Government as a sovereign State and 
made by its duly authorised representative, that a particular 
vessel is its public property whether actually engaged in its 
public service or not, since to inquire into the correctness of 
that declaration would be to exercise jurisdiction over the 
State concerned. 5 If the Court is in doubt whether the State 
claiming immunity is in fact entitled to the status of a sovereign 

J 11 ooo | P. 270. 

2 Campania Navi era Vascnngado v. S.S. Cristina , [1038] A.C. 485, 
490 (ILL.). Anil see Pmiss, State immunity and the requisition of ships 
during the Spanish Civil War, A.J.I.L., vul. 35 (1941). pp. 202-281, and 
vol. 30 (1942), pp. 37 -55. 

3 Rah im too!a v. Nizam of Hyderabad , [1957] 3 W.L.H. 884 (H.L.). and 
D.S. Supreme Court in Republic of Mexico v. Hoffmann , [1945] 324 U.S. 30. 

4 Juan Ysmart dr Co. v. Government of the Republic of Indonesia, [1055] 
A.C. 72 (P.C.). Cf. Sultan of Johore v. Abubakar , 11952] A.C. 318 (P.C.). 

5 The Jupiter, [1924] P. 230. See also McNair, Judicial recognition of 
States and Governments and the immunity of public ships, B.Y.I.L., 1921-22, 
p. 74, and Koscoc, Admiralty practice , p. 200. 

8 
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authority, it can apply to the Foreign Ollice or other Govern¬ 
ment Department for the necessary information which is 
binding on the Court. 1 

§ 282. Extension of immunity to all vessels in public service. 
—This exemption from jurisdiction extends to all vessels in 
the public service, including troopships, supply ships, tender 
boats and other flotilla. In ease of a collision between a 
British public vessel and any local craft, the commanding 
officer should resist any attempt; that may be made by the 
territorial authorities to interfere with any of Her Majesty's 
ships. The same immunity attaches to all vessels requisitioned 
by the Crown, even though they may be privately owned, and 
wiiieh are exempt from process of arrest so long as they remain 
under requisition. 2 A similar freedom from arrest has been 
upheld in the case of vessels owned or operated l> 3 r a State in 
ordinary commercial undertakings. As the Court of Appeal 
said in The Onekama , “ there was no authority anywhere to be 
found that the mere fact that a Sovereign is engaged in some 
private trading business subjects him to the processes in the 
Courts of a foreign country.” 3 In that ease, the vessel was 
owned by the United States Shipping Board and was engaged 
in commercial operations. The Court held that the exemption 
from jurisdiction attached to the Board as it w f as an executive 
department of the American Government. The Board was, 
of course, entitled to waive its immunity with regard to 
ships operated by it or on its behalf and this was frequently 
done. 4 But where no consent to be impleaded is given by a 
foreign sovereign, there was no justification for distinguishing 
between a ship employed in a commercial operation and a public 
ship. Similarly, the Privy Council held in Sultan of Johorr v. 
Abubahtr h “a foreign sovereign is impleaded by an action in that 
rent against his ship whether it is engaged in ordinary commerce 
or is employed for purposes that are more usually distinguished 

1 The Gagnru, [1910] I*. 90; Rngelke v. A/rtA7wrm,[1928] A.C. 42121 (ILL.). 
Cf. U.S. Supreme C ourt in The. Xavemar, |1938| 3021 U.S. 08. 

2 The Hroadmaync , 1191(1] P. 04 ((.A.); The Messicano, [1910] 212 
T.L.IL 519. Cf. The Maliakos, |1941 ] 41 F. Supp. 097; The Tassia , [1941] 
ibid., 099, and Supreme Court of Sweden in The Rigmor, Annual Digest, 
1941-42, Case No. 08. 

3 Campania Mereantil Argentina v. U.S. Shipping Hoard , [1924] 40 
T.L.IL 001, disapproving SirKohert Phillimorc’s judgment in The Char kick, 
[1873] 28 L.T. 190. See also The Cristina , [19218] A.C. 485 (H.L.), per 
Lord Atkin. 

4 Garner, voJ. i, p. 1210; Duckworth, vol. ii, pp. 4219 441. For practice 
in Fire, see The Ramara , Annual Digest, 1941-42, Case No. 20. 

6 [1952] A.C. 318. 
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as public. The extent of the impleading is the same in the 
one ease as in the other.” 1 2 

§ 283. Exemption in force after transfer of a public vessel. — 
The rule affording immunity to a public vessel continues even 
after she has been transferred to private ownership if the cause 
of action arose whilst she was owned or controlled by a sovereign 
authority. In The Tervuete the Court of Appeal held that 
no maritime lien could attach to a state-owned vessel and 
therefore no damage action in rein could be brought against her 
owners, after she had passed from public ownership into private 
ownership, when the damage caused by the collision occurred at 
a t ime when the vessel was the property of the Government and 
employed for public purposes. 

The only exception applies to maritime liens for salvage. 
It is justified on the ground that the action arises out of the 
benefit conferred upon the vessel and not out of any acts of 
the owner or his servants. It was thus decided by the Admiralty 
Court, in The Mean dr os :i that in the ease of vessels hired or 
requisitioned by a State in the sense that their possession and 
control passed to that State, but not their ownership, and 
subsequently redelivered to lheir private owners, an action will 
lie in the Court against the owners in respect of salvage services 
rendered to their vessels while in state control or possession if 
the services are beneficial to the owners. A maritime lien for 
salvage may, therefore, attach to a vessel requisitioned by a 
State, although it cannot be enforced whilst so requisitioned, 
as this would amount to impleading I lie sovereign authority. 

§ 284. Practice in the United States. The same exemption 
from territorial jurisdiction is recognised by the American 
Courts in favour of all public vessels. In the leading ease of 
The Pesaro , 4 the United States Supreme Court held that “ the 
principles of immunity arc applicable alike to all ships held and 
used by a Government for a public purpose and that when, for 
the purpose of advancing the trade of its people or providing 
revenue for its treasury, a Government acquires, mans or operates 
ships in the carrying trade, they arc public ships in the same 
sense that warships arc. We know of no international usage 

1 CJ. Lauterpaclit, The problem of jurisdictional immunities of Foreign 
Slates , H.Y.I.L., vol. 88 (1051), pp. 220 272. 

2 [1922J I\ 259. 3 [1925] P. Cl. 

4 lierizzi liras, v. S.S. Pesaro , J1920] 271 l?.S. 502. See also same 

Court in The Western Maid, [1921J 257 US. 419, ami The Xavcmar, [1907] 
802 U.S. 009, and [1988] 808 U.S. 08. Cf. Sauborn in A.J.I.L., vol. 89 
(1945), pp. 794-790. 
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which regards the maintenance and advancement of the econo¬ 
mic welfare of a people in time of peace as any less a public 
purpose than the maintenance and training of a naval force.” 

§ 285. Ships engaged in commercial operations. —The im¬ 
munity front Ihe local jurisdiction of ships owned or controlled 
by a State and employed in commercial trading has thus been 
recognised by the British and American Courts, and also by 
the German Courts, but not by those of Belgium, Egypt, France 
or Italy. 1 The disadvantages of this immunity are obvious, 
as a State may embark into serious competition with private 
vessels, but escape all liability for damage, salvage and other 
claims. Since the First Great War, the number and importance 
of vessels owned, chartered or c ontrolled by States and engaged 
in commercial undertakings has been constantly increasing, 
and it has gradually been realised that if a Government elected 
to navigate and trade as a shipowner, it ought to submit to the 
same legal actions and claims as any oilier shipowner. 

The principle of immunity was originally intended to safe¬ 
guard the prestige and dignity of a sovereign Bower but not to 
put that Bower into a considerable* economic advantage in 
compctilion with individual shipowners. 2 A strong feeling 
accordingly manifested itself after ihe war of 1011-18 amongst 
business men in favour of an alteration in the rule of State im¬ 
munity. Resolutions were passed at the Gothenburg Conference 
of the International Maritime Committee in 1928 to the effect 
that sovereign States ought to accept all the liabilities to the 
same extent as a private owner; but in the ease of public 
vessels owned or operated by a sovereign State and employed 
only on governmental purposes, and state-owned cargo carried for 
purposes of governmental non-commercial work in ships owned 
or operated by the State, such liabilities should be enforceable 
only in the Courts of the State owning or operating such vessels. 

This modern tendency of deny ing immunity to ships operated 
by a State for trade purposes is expressed, in a negative form, in 
the rule adopted by the* Geneva Sea Conference of 1958 that 
complete immunity from the jurisdiction of any State other 
than the* flag State is enjoyed by “ships owned or operated by 
a State and used only on government non-commercial service.’* 3 

1 Walton, Stair immunity in the laws of England , France , Italy and 
Belgium , J.C.L., 8rtl series, vul. ii (1020), pp. 252 258. 

* Liilivc*, L'immunitc de juridiction des Flats el des organisations inter - 
nationales , Kcciieil, vol. 84 (1958), pp. 280-290; Worlley, The interaction 
of public and private international luw today , ibid., vol. 85 (1951), pp. 271-274. 

3 Art. 9 of the Convention on “The High Seas.” 
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§ 280. Brussels Conference, 1926.— --Following the Gothen¬ 
burg Resolutions, an important Diplomat it* Conference was held 
at Brussels in April 11)20. The nations represented were: Great 
Britain, Belgium, Denmark, Estonia, France, Germany, Holland, 
Hungary, Italy, Japan, Mexico, Norway, Poland, Rumania, 
Spain, Sweden and Yugoslavia. The United States informed 
the Belgian Government that they had already given effect 
to the wish for uniformity in the laws relating to state-owned 
ships by The Public Vessels Act, approved March 3, 11)2/3, 1 
which substantially conformed with the draft submitted to the 
Conference bv the International Maritime Committee. Under 
the circumstances, the United States did not think it necessary 
to attend this session of the Committee of which they have 
been regular members since its origin. 2 The Conference agreed 
on a Draft Convention on the subject, of “ t he immunity of state- 
owned ships,” 3 embodying the general principle that, ships 
and cargoes owned or operated by Governments for commercial 
purposes shall, as to legal actions and remedies, be subject, to 
common maritime law. Exception is, however, made with 
regard to ships of war, state-owned yachts, and various other 
vessels owned or operated by a State and employed on non¬ 
commercial services. Such ships or cargoes will not be liable 
to be arrested or seized abroad and can only be sued before 
their national jurisdiction in respect, of the particular causes of 
action referred to in Article 111 of the Convention (collision, 
general average, salvage, repairs and necessaries). These rules 
were declared applicable in time of peace. With regard to the 
position in time of war, a solution was found in the following 
two provisions: (a) a right is given to each contracting State to 
suspend the application of the Convention by a declaration 
notified to the other contracting States; and (b) this suspension 
only applies to the arrest, seizure or detention of ships or cargoes 
belonging to the State; but the claimant preserves his right to 
take proceedings before the proper Court in accordance with the 
general provisions laid down in the Convention (articles 2, 3 
and 7). Article 8 provides that, nothing in the Convention 

1 I\S. Stilt .tiles, 11)25, c. 428, incorporating, so far as relevant, tin* Suits 
in Admiralty (Merchant Vessels) Act, 1925. This uniformity has now been 
carried a step further by the Federal Tort Clauses Act, 1947. 

* Franck, A new law for the sea#, L.Q.R., vol. 42 (1920), pp. 25-30 and 
308-310. See also Matsunami, Immunity of State ships , 1924; M. Roger, 
Die ImmuniUtt der Staatschiffe , 1928. 

8 Hudson, International Legislation (1931), vol. 3, p. 1837. An 
additional Protocol to the Convention was signed at Brussels on May 24, 
1934, ibid., vol. 0, p. 008. 
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affects either the rights or the duties of neutrality. The Con¬ 
vention is supplemented by a Protocol dealing with chartered 
ships in time of war. Questions of proof as to whether a 
vessel or cargo is of a governmental and non-eonimcrcial 
character may lead to difficulties. The evidence regarding a 
warship is clear, but in the case of other public vessels, and as 
to their non-commercial character, production of proof might 
cause delay. It was therefore agreed that in all eases where 
the public character of a ship or cargo was disputed, either by 
the opposing party or by the Court, the (Government owning the 
vessel or cargo was entitled to product* a certificate on these 
points which would be conclusive and have the immediate 
effect of releasing the vessel to the Government concerned. 1 In 
this last provision there may lurk the possibility of considerable 
divergence in practice on the term “governmental and non¬ 
commercial character” used in the Convention. 2 

§ 2S7. Legal position of commander and crew in foreign 
ports.—The commander of a man-of-war or a public ship in a 
foreign port or waters retains complete jurisdiction over the 
ship and her crew, thus excluding entirely the jurisdiction of 
the territorial sovereign. The local jurisdiction is equally 
excluded in the ease of disturbances on board her, these having 
to be dealt with bv her commander alone. .Her crew and all 
other persons on board cannot, however, totally ignore the 
laws of the country in which she is lying, except in the ease of 
acts beginning and ending on hoard the ship and having no 
outside effect. 3 Should disturbances occur whereby the peace 
of the port is endangered, the vessel may be ordered to depart, 
and, if necessary, force may be used for her expulsion, provided 
that it is strict!)' limited to the measures required to prevent 
further acts of violence. Such a course is extremely unlikely 
to be taken. 

§ 288. Crimes on board a man-of-war. —If a crime is com¬ 
mitted on board a warship by a person not a member of the 
ship’s crew and not belonging to her, the commanding officer 
may with propriety hand the accused over to the local 

1 Great. Britain, together with the majority of Hie participating Powers, 
has signed this Convention, but has not yet ratified it, although The 
Administration of .Justice (Miscellaneous Provisions) Act, 1938, enables 
effect to be given to it (1 & 2 Geo. VI, cr. (13, s. 13). And see Scott and 
Miller in J.L.Q., vol. 1 (1917) p. 487. 

2 Sir William McNair, Legal aspects of State shipping, Grotius 
Transactions, vol. 34 (1949). 

2 Hall, p. 245; Bakloni, Lcs navires de guerre dans les eaux territoriales 
itranglrcs, liecucil, vol. 05 (1938), pp. 277 ct seq. 
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authorities, but he cannot be compelled to do so. 1 The only 
exception appears to be in the case of a crime committed on 
board the warship by a national of the territorial State against 
a fellow-subject. In such a case, which must be extremely 
rare, it would be the duty of the commander to surrender the 
criminal to the local authorities. 

The legal position of a warship in a foreign port or waters 
was admirably examined by Sir Alexander Coekburn, C.J., in a 
Memorandum published in 1870 2 : “the rule which reason and 
good sense would, as it strikes me, prescribe, would be that, as 
regards the discipline of a foreign ship and offences committed 
on board as between members of her crew towards one another, 
matters should be left entirely to the law of the ship, and that; 
should the offender escape to the shore he should, if taken, be 
given up to the commander of the ship on demand, and should 
be tried on shore only if no such demand be made. But if a 
crime is committed on board the ship upon a local subject, or 
if, a crime having been committed on shore, the criminal gets 
on board a foreign ship, he should be given up to the local 
authorities.” In the ease of Chung Chi Cheung v. The King 3 
Lord Atkin, in delivering the decision of the Privy Council, 
referred, with approval, to Sir Alexander’s Memorandum and 
stated that the immunities granted to public ships and the naval 
forces extend to the internal disputes between the crew and 
that the local Courts would not exercise jurisdiction over 
offences committed on hoard ship by one member of the crew 
upon another unless the flag-sovereign elected to waive jurisdic¬ 
tion. The ease, which is of importance, concerned the murder 
of the British captain of The Cheung Keng, an armed Chinese 
maritime customs cruiser, by the cabin boy oil board the ship, 
who was also a British subject, while she was lying in the 
territorial waters of llong Kong. The action was tried by the 
I long Kong Court and the criminal sentenced to death. 4 The 
sentence was affirmed on appeal by the Privy Council, which 
recognised that the Chinese Government would clearly have 
had jurisdiction over the offence and that the surrender of the 

1 See article 18 of the Stockholm Resolutions of the Institute of Inter¬ 
national Law, 11)28, Annuairc, vol. 84, p. 742, and Gregory, Jurisdiction 
over foreign vessels in territorial icaters, Michigan Law Review, vol. 2, 
pp. 283 ct seq. 

* Report of the Royal Commission appointed in 1875 on “Fugitive 
slaves” fCind. 1510], 1870, p. xxviii. 

• [10391 A.C. 100. 

4 [1937] 29 Hong Kong Law Reports, p. 22. 
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offender to that Government by the local British authorities 
would have been in order. The immunities accorded to The 
Cheung Keng were, however, waived in this case by I lie nation 
to which she belonged, as the Chinese Government “plainly 
consented to the British Court exercising jurisdiction, and such 
jurisdiction was therefore validly exercised.” 

§ 289. Position of commander and crew on shore. —The 
position of officers and crew when ashore is not quite free from 
doubt. The practice generally followed is to apply the prin¬ 
ciple of exterritoriality to them when they arc on land in uniform 
and in an official capacity connected with the service of their 
ship. But if they are ashore not in uniform or on an official 
business, they are subject to the territorial jurisdiction of the 
littoral State, which is entitled to prosecute them for any 
crimes against the local laws. In the ease of minor offences, it 
is usual to hand over, on grounds of international comity, 
the wrongdoers to the commanding officer for him to deal 
with, but there is no obligation to do so. 

In June 1862, Great Britain protested to Brazil against 
the arrest of three of the officers of Il.M.S. Forte whilst on 
shore in a Brazilian port, and the ease went to arbitration. 
It was held by the King of l he Belgians, as arbitrator, that the 
arrest did not constitute an offence against Great Britain, as it 
was not shown that in the origin of the affair the Brazilian 
agents had no provocation; the officers were not in uniform, 
and were released directly they proved their status. 1 In 
September 1926, when a seaman of the U.S. destroyer Sharkey 
died in England as a result of wounds received in a shooting 
affray with another seaman of the U.S. destroyer Lardncr 
in the outskirts of Gravesend, the British Government con¬ 
sented, on the application of the American Ambassador in 
London, and as a matter of international courtesy, to hand over 
the eulprit to the American authorities, although he had already 
been convicted by a coroner’s jury of “ wilful murder.” In the 
statement issued by the Home Secretary, the opinion of the 
British Government was expressed that “ in the special circum¬ 
stances of this case, a United States tribunal would be the more 
convenient Court,” particularly in view of the “ assurance 
given by the Ambassador ” that the guilty person would be 
dealt with in accordance with the U.S. Navy Court-martial 
Regulations. “ In coming to this decision, the Secretary of 
State had in mind the fact that; bot h the accused and the injured 
1 Moore’s Digest , vol. 2, pp. 587-588. 
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seaman belonged to the U.S. Navy and that no British subject 
was directly concerned.” 1 

§ 200. Case of deserters from a warship. -Should any 
members of the crew desert in a foreign port, the commanding 
officer must not attempt to arrest them ashore; to do so would 
be a violation of the jurisdiction of the local sovereign. The 
proper course is for him to address a request for their arrest to 
the local authorities through the Consul of his State. The 
question is frequently covered in the bilateral agreements 
concluded bet ween States, but in the absence of such an agree¬ 
ment. there is no duty on the territorial authorities to intervene 2 
although the general practice is for them to surrender the 
deserters to the commander of the warship. If the warship 
has already left the foreign port at the time the deserters are 
arrested on shore, the local authorities usually hand them over 
to the Consul of the warship’s State. 

Queen’s Regulations and Admiralty Instructions.—Article 
2053 of t he Q.R. & A.I. on the subject is as follows: “Appre¬ 
hension of deserters. (8) No measure is to be taken for appre¬ 
hending deserters or absentees on foreign soil without the 
permission of the local authorities.” 

The case of the German gunboat Panther illustrates some 
of these rules. Whilst she was lying in the Brazilian port 
of ltajahv in November 1005, a member of her crew, named 
Hasmanu, did not return from his leave on shore at the 
appointed time. Thereupon, the commander of The Panther 
sent on shore a search party composed of twelve petty officers 
and sailors in uniform, together with three officers in plain 
clothes, who entered several houses at Itajahy and also forced 
some of the local inhabitants to help them in finding the missing 
seaman, but without success. He returned, however, volun¬ 
tarily to his ship two days after absconding. The Brazilian 
Government strongly protested against this violation of its 
territorial jurisdiction and, after an inquiry had been instituted, 
Germany formally disowned the act of the commander of The 
Panther and agreed to relieve him of his command and, at the 
same time, offered its apologies to Brazil. 8 There have also 
been eases in the past where United States oilicers attempted to 
arrest deserters, even going to the length of using firearms, as 
in the Mohican 4 which also occurred in the Brazilian port of 

1 The Times , September 4, 1926. 

2 U.S. Supreme Court, in Tucker v. Aterandroff, [1902] 183 U.S. 424 

• H.G.D.I.. vol. 13 (1900), pp. 200-206. 

4 Moore's Digest , vol. 2, p. 590. 

8 * 
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St. Louis in Maranham. The local police in this case remon¬ 
strated against the action of the ollicer concerned and Mr. 
Seward, the United States Secretary of State, refused to support 
the protest entered by the commander of this American warship, 
as he considered that the officers act “ in tiring a pistol at a 
deserter in a street of Maranham was a breach of the peace, 
offensive to the dignity of Brazil, which the Government, of that 
country may well expect the United States to disallow and 
censure.” 1 

There arc special provisions in the Queen's Regulations 
and Admiralty Instructions witJi regard to llu* reception on 
board British warships of men who represent themselves to be 
deserters from II.M. Navy. If the deserter takes refuge in a 
British ship, the commanding olliecr is entitled to arrest, him 
then*, but lie cannot with propriety send a guard on board a 
foreign ship to take from her any deserter against the will of 
her master, and no foreign vessel is to be molested, searched 
or interfered with on the ground that deserters are on hoard. 

This rule is expressed as follows in article 2053 (0) of the 
Regulations: "No officer of Her Majesty is to search any foreign 
ships for any naval deserter or absentee whether such ship be in 
foreign waters or elsewhere, even if la* is armed with a warrant 
for arrest under section 15 of the Act.” (The Naval Discipline 
Act). On the other hand, article 2S03 of the Instructions 
states the general principle that "no armed force is to he 
landed from ller Majesty's ships for exercise or any other 
purpose on foreign soil without the permission of the local 
authorities.” 

§ 291. Asylum on board warships.—As a further instance of 
the rule that a warship in a foreign port must, observe local 
laws, it may be stated on principle that a person charged w T ith 
a non-political crime must not be received on board a warship. 
If lie should obtain admission to the ship, he cannot be removed 
by the territorial authorities, but his surrender should he sought 
diplomatically. The commander of the ship is entitled to 
expel him from a vessel which he has entered without permission, 
and ivhen he is set ashore he can be dealt with by the local 
authorities. This accords with the opinion which John Dodson, 
the then Law Officer of the Crown, gave as far back as 1847, 
that “ he saw no reason ” why persons living from justice 
(and not escaping merely from political opponents in “ time of 

1 Mr. Seward's dispatch to Mr. Webb, U.S. Minister at Rio de Janeiro 
dated Januury 23, 1867. 
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confusion ”) iind taking refuge in a British man-of-war in a 
friendly foreign port should not he given up at the “ request of 
the authorities ol the country in which the offence had been 
committed and in the port of which the British man-of-war is 
lying.” 1 At tho same time the territorial State must strictly 
abstain from any act of compulsion on board a foreign warship 
or public vessel. 

In the ease of the French mail boat, The Ann is* which, 
although not a man-of-war, was assimilated to such under the 
Franeo-Sardinian Convention of September I, 1800, the Italian 
police proceeded in 1803 to the arrest of five brigands who had 
taken refuge on board the ship whilst she was anchored in the 
port of Genoa. France disputed the right of the local police 
to effect directly the arrest on board The A unis, and Italy 
recognised the legitimacy of this contention and delivered the 
live persons in question to the French authorities who, on their 
side, re-delivered them to the Italian authorities after the 
prescribed procedure? for their extradition had been carried out. 

§ 292. Asylum for political offenders. When political 
offenders take refuge on board a warship there is a difference, 
and both Hall and Westlake are of the opinion that their 
reception is justified by custom, so long as they are kept 
harmless. Hall says “ he ought not to be sought out or 
invited, but if he appears at the side of the ship and asks 
admittance, he need not be turned away and so long as he is 
innoxious, the territorial Government has no right either to 
demand his surrender or to expel the ship on account of his 
reception.” 3 Westlake agrees with Hall. 4 Thus in November 
1818 when Pope Pius IX was driven from Borne, II.M.S. 
Bulldog was sent to Oivita Yccehia by Admiral Sir William 
Parker to offer asylum and passage to llis Holiness. In I8G2, 
and again in 1922, a British warship received on board the King 
and Queen of the Hellenes. In 1898, the Chinese reformer 
Kang-yu-AVci, who had escaped from Tientsin in a Jardine 
Mathcson vessel, was placed on board a P. & O. steamer at 
Wu-Sung and escorted to Hong Kong by II.M.S. Bonavcnture . 
The reception under the circumstances just mentioned is rather 
a concession to the claims of humanity than the exercise of 

1 Foreign Office, 88, 2325, Portugal. Opinion dated May 18, 1847. 

8 Buldoni, 11 more territorial e, p. 210. 

8 Hull, p. 247. 

4 Westlake, vol. i, pp. 288 ct snj. See particularly on asylum, McNair, 
Extradition and Exterritorial Asylum , ll.Y.I.L., vol. 28 (1951), pp. 172-203. 
CJ. L.Q.K., vol. 67 (1951), pp. 362-382. 
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a right of asylum. It is limited to special cases and almost 
invariably in countries with frequent political upheavals. 

During the short-lived revolution at Madeira in April, 1931, 
II.M.S. London whilst lying at Funchal gave asylum to Dr. 
Pest ana Junior, one of the chiefs of the rebel Government, and 
to sixty-five refugees. About forty other refugees were received 
on board II.M.S. Curlew which found herself at Funchal at the 
same time. Soon afterwards, an ollicial assurance was given 
by the legal Government that none of the lives of the rebels 
was in danger and that they would be free from immediate 
arrest if landed in ship's boats, and consequently all the rebel 
officers and refugees were taken ashore, thus concluding the 
Navy’s connection with the revolution. 

§ 293. British policy on political refugees. The reception 
of such political fugitives on board is in accordance with the 
traditional British policy: “a British ship of war has always 
and everywhere been considered as a safe place of refuge for 
persons of whatever country or party who have sought shelter 
under the British flag from persecution on account of their 
political conduct or opinions.” This was the ollicial statement 
made in 1819 by Lord Palmerston, the then Foreign Secretary, 
with reference to the asylum extended to political refugees by 
the British warship Hannibal at Palermo, Sicily, 1 u statement 
which is still considered as correct. 

Jj 294. Queen’s Regulations. —The “ Instructions " given to 
British naval ollicers in tin* Q.K. & A.I. are: (1) that persons 
seeking refuge for the purpose of evading the laws of a foreign 
country to which they may be subject are not to be received, 
even if British subjects; “(2) during political disturbances or 
popular tumults, refuge may be afforded to persons flying from 
imminent personal danger. In such cases, care must be taken 
that refugees do not carry on correspondence with their partisans 
from II.M. ships and the earliest opportunity must be taken to 
transfer them to some place of safety (article 2805).” Only in 
extreme cases may passage be given to the subjects of foreign 
Governments. 

§ 295. Instructions of the United States.—The Central 
and South American ports have often witnessed occurrences of 
political upheavals, and the “ Instructions ” issued by the 
United States Secretary of the Navy in 1891, during the Civil 
War in Chile, may be quoted in this connection: “United 
States ships should afford shelter, whenever it is needed, to 
J Report of the Royal Commission on Fugitive Slaves, p. 155. 
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United States citizens first of all and to others, including 
political refugees, as far as the claims of humanity may require 
and the service upon which the ship is engaged will permit. 
There should be no encouragement or invitation to come on 
board and intervention direct or indirect should not be taken 
in the disturbance.” A similar rule obtains in the l T .S. Navy 
Regulations for the granting of asylum in countries “where 
frequent insurrections occur and constant instability of govern¬ 
ment exists (article 0621). A commander should not, however, 
promise reception in anticipation of defeat to the chiefs of one 
of the factions. 

§ 296. Havana Convention on Asylum. The Sixth Pan- 
American Conference, held in Havana in 1928, adopted a Conven¬ 
tion on Asylum, article 2 of which provides (1) that “ asylum 
granted to political offenders in legations, warships, military 
camps or military aircraft shall be respected to the extent in 
which it is allowed as a right or through humanitarian toleration 
by the usages, the conventions or the laws of llic country in 
which it is granted,” aiul (2) “ asylum may not be granted 
except in urgent eases and for the period of time strictly indis¬ 
pensable for the person who lias sought asylum to ensure in 
some other way his safety.” 1 

In interpreting the effect of this Convent ion, t he International 
Court of .Justice held in the Colombian-Peruvian Asylum Case 2 
that the State granting asylum is not competent to qualify, 
by a unilateral and definite decision binding on another State, 
refugees seeking asylum either as offenders for common crimes 
or deserters from the army or navy, or as political offenders. 
The question must be decided objectively. 44 The safety which 
arises out of asylum cannot be construed as a protection against 
the regular application of the laws and against the jurisdiction 
of legally constituted tribunals. An exception to this rule 
can occur only if, in the guise of justice, arbitrary action is 

1 A.J.I.L., vol. 22 (1928), Supplement, pp. 158-159. Cf. article 21 
of the Stockholm Resolution of the Institute of International Law, 1028, 
and the definition adopted by the Geneva Convention on Refugees of July 28, 
1957; ‘'The national of a country must he in danger in regard to his life 
and liberty from political persecution." 

2 (llatja de la Torre case), I.C.J. Reports, 1950, p. 200. Cf. The Monte¬ 
video Conventions of 1930 and 1909 oil the qualification of the offence in 
matters relating to diplomatic asylum; J)a Silva (astro, Consideracocs 
sobre o direito de Asilo diplomat ico. Roletiii da Soeiedutc Rrasileira de 
direito intcrnacional, vol. 0 (1950), pp. 07 70; and Greenbiirgh, If event 
Developments in the tmv of Diplomatic Asylum, Grot ins Transactions, vol. 41 
(1950), pp. 100-122. 
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substituted for tile rule of law. Such would be the case if the 
administration of justice were corrupted by measures clearly 
prompted by political aims. Asylum protects the political 
offender against any measures of a manifestly extra-legal 
character which a Government might take or attempt to take 
against its political opponents." 

§297. Reception of fugitive slaves. -Although the subject 
is not of great practical importance at present, it is interesting 
to point out that the commander of a British warship is author¬ 
ised to receive on board a fugitive slave and to take him under 
the protection of the British llag. Tie is also entitled to refuse 
any request made upon him by the local authorities for the 
surrender of the slave. The practice is still governed by the 
“ Fugitive Slaves Circular M of 1879 which contains the general 
rule that whilst the reception of slaves in the territorial waters 
of a State in which slavery still exists is a quest ion of discretion 
on the part of the commander, in the exercise of which he is to 
be at once guided by considerations of humanity, comity and 
regard for treaties, yet when once received, whether on the 
high seas or in t erritorial waters, no demand for surrender based 
solely on the ground of slavery is to be entertained. These 
instructions appear to be a “compromise between law and 
humanity. 9 ' 1 

§ 298. Protection of British subjects in foreign ports.— 
The duty of a State to protect its subjects abroad is usually 
carried out by its diplomatic or consular oHicc.rs who may 
claim reparation for wrongs done to them when the local 
authorities are not in a position to offer means of redress. 
There arc many cases where the protection of t he local Courts 
is illusory and States have had to land detachments of men to 
preserve the lives and property of their subjects, more par¬ 
ticularly in South and Central America, in China and other 
places in the Far Fast. Such a proceeding constitutes a 
derogation from the generally recognised principle of the 
sovereignty of a State, and must be undertaken only in 
exceptional eases and where the territorial authorities have 
shown their incapacity to fulfil their international obligation 
of protecting those living in their territory. Where it is 
necessary for a naval ollieer to intervene, he will take great 
care to examine the circumstances and ascertain that there is 
real danger to the persons who are calling for his intervention 
and also that such persons are British subjects. 

1 Pitt-Cobbett, op. tit ., vol. i, p. 273. See also below, § 471. 
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With regard to the protection of a. general character which 
a naval ollieer is to give to British subjects in foreign countries, 
article 2801 of t he Q.R. & A.I. says that it is, as a general rule, to 
be limited to affording them an asylum on board shipand to secur¬ 
ing them by boats an escape from the shore when their departure 
may be a measure of necessary precaution. Intervent ion by t he 
landing of an armed force is only to be had recourse to when the 
lives or properly of British subjects are actually in danger from 
violence which cannot be otherwise controlled. Whenever 
circumstances may permit, naval oHiecrs should communicate 
with Her Majesty's Diplomatic or Consular officers on the spot 
before taking steps in such ease's. Article 2814 further prescribes 
that “no person shall be received on board any of Her Majesty’s 
ships as a. distressed British subject at a port where there is a 
British Consular Ollieer without his written requisition. If there 
should be no Consular Ollieer present, the Senior Naval Ollieer 
on the spot is to exercise his discretion ill regard to the claim 
of any destitute applicant for a passage at the public expense.” 

§ 20!). Revolution at Madeira in 1931 .- During the abortive 
revolution which broke out at Madeira, and which has already 
been referred to, a platoon of Royal Marines from II.M.S. 
London and II.M.S. Curlerc was landed at Funchal on April 29, 
1931, for the protection of the neutral zone within which 
British subjects were concentrated. Three days afterwards, 
when the rebel officers abandoned their troops and there was 
no Chief of Police, the British Consul, acting in concert with 
the senior naval commander, decided that the time had come 
to ensure the protection of British property at Funchal and 
accordingly an armed naval force was landed from The London, 
whilst the Royal Marines marched into the town from the 
neutral zone where they were relieved by seamen from the 
Curlew. The British forces were withdrawn soon afterwards 
when the regular Government gave the assurance that their 
forces were ample and so distributed as to ensure the safety 
of the population and of private property. 

A word ought to be said as to claims for protection some¬ 
times put forward by British merchant ships in foreign ports. 
As we shall see, the position of merchant ships is very different 
from that of warships, as they fall under the local jurisdiction 
in several instances. Claims for assistance in such eases must 
not be entertained and naval officers are only to afford help to 
British vessels in foreign ports in the same >vay as such help is 
given to British subjects. They are only to be protected by 
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force against actual and wrongful violence and when remon¬ 
strance lias failed (article 2800 of the Q.H. & A.l.). 

§ 300. The United States Navy Regulations on the subject 
are as follows: “a commander shall make every effort consistent 
with these principles (of international law) to preserve and 
protect the lives and property of citizens of the United States 
wherever situated.” 1 The procedure to be adopted by the 
naval ollieer in such a ease is prescribed in article 0013 of the 
Regulations: “on occasions where injury to the United States 
or to citizens thereof is committed or I hroatened, in violation of 
the principles of international law or treaty rights, the senior 
ollieer present shall consult with the diplomatic or consular 
representatives of the United States, if possible, and shall take 
such action as the gravity of the situation demands. The 
responsibility for any action taken by a naval force, however, 
rests wholly upon the senior ollieer present. Ho shall immedi¬ 
ately report all the facts to the Secretary of the Navy.” 

§ 301. Protection of foreign subjects by British warships.— 
Not infrequently it has happened that commanders of Dritish 
men-of-war arc called on to assist persons other than citizens 
of their ow r n State. Also there have often been cases where 
they have been asked to land men to help in cases of grave 
calamities such as earthquakes, lire or plague, c.g. in the 
Messina earthquake in 1908 and in that of the Ionian Islands 
in 1953. Where it is a case of assisting the subjects of foreign 
Powers, it is laid down in the Q.R. & A.l. (article 2808) that 
“application for the protection of subjects of foreign Powers 
in amity with Her Majesty may be entertained if none of their 
ships of war is present; but the application should be made 
through 11.M. Minister or Consul, and it should be acceded to 
only when the protection does not interfere with the public 
service or with the orders under which the naval ollieer is 
acting.” Difficulties of some importance may arise if officers 
and men are landed in a foreign port, even where there has 
been some great natural catastrophe, unless then' is a desire 
or request: for them from the local responsible authorities. 
The situation which arose in Jamaica in January 1907 on 
the occasion of the great earthquake when Rear-Admiral 
Davies of the U.S.N. landed fifty armed men and working 
parties, hoisted his flag and installed an American hospital, led 
to considerable friction between the Admiral and the Governor 

1 Article 0505. Cf. article 0020 of the Regulations relating to the 
“protection of commerce of the United States.” 
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of Jamaica. 1 The correct procedure in such circumstances is 
that no naval force is to he landed from a warship without 
the permission of the local authorities. 2 

§ 802. Respect of Foreign Territory. —This is now clearly 
prescribed in the new Navy Regulations of the United States, 
article 0622 of* which directs that the senior ofliccr present “shall, 
in the exercise of his command, scrupulously respect the terri¬ 
torial authority of nations in amity with the United States/’ 
Article 0025 further provides that 4 *a pat rol shall not he landed 
in any foreign port without first obtaining the consent of the 
proper local officials. Tact must be used in requesting this 
permission and unless it is willingly given, the patrol shall not be 
landed. Officers and men on patrol duly in a foreign country 
shall be unarmed.” 

1 The White Mag in Jamaica, The Nineteenth Century, June 1907, 
p. 901. 

* (’/. article 2800 of the Q.It. & A.I., supra, § 290. 



CHAPTER VIII 


THE LEGAL REGIME OF MERCHANT SHIPS 

Jurisdiction over Merchant Vessels on the IIic.h Seas 

§ 303. Legal position of merchant vessels on the high seas.— 
The jurisdiction which a State may lawfully exercise over 
vessels flying its Hag on the high seas is a jurisdiction over the 
persons and property of its citizens; it is not a territorial 
jurisdiction. 1 The grounds on which this jurisdiction rests 
arise simply from the fact that they are property in a place 
where no local jurisdiction exists/’ It is necessary lor many 
purposes that jurisdiction over a vessel shall be vested in a 
specific State; it is natural to concede a right of jurisdiction 
to the owner of property until his claim as such is opposed by a 
superior title on the part of someone else and 44 no right: to 
jurisdiction over a vessel can, within the range of the purposes 
contemplated, be superior to that of the State owning her.” 2 
§ 301. Fiction of the territoriality of a ship.—This, however, 
is not the only view which has been advanced as a justification 
for the exercise of jurisdiction by a State over its merchant 
ships. It has been contended that ships are floating portions 
of the nation to which they belong and that they are therefore 
a continuation or prolongation of its territory. This doctrine 
is based on a fiction or metaphor. Thus Westlake states that 
“ on the high seas, the territorial character impressed on the 
ship by its Jlag is a fiction as accurate for purposes of jurisdiction 
as a fiction ean ever be.” 3 It appears to have been first put 
forward in the 44 Exposition des Motifs ” prepared by the 
Prussian lawyers in 1752 to justify the confiscation, as against 
the English creditors, of the Silesian loan, on the* specious 
argument that 44 the Prussian vessels, although laden with 
property belonging to the enemies of England, were a neutral 
place, whence it follows that it is exactly the same thing to 

1 Pearce Higgins, Lc regime, jtiridique des navi res de commerce , Kcciicil, 
vol. 30 (1025)), pp. 12—70. 

2 Hall, pp. 301-302; cf. Smith, F. 10. (Lord Rirkcnheaid), International 
Laiv, 0th cd., by R. MocIwyn-IIughes (15)27), p. 133; Lawrence, Inter¬ 
national Laiv (Winfield’s edition), pp. 210-213. 

* Westlake, vol. i, p. 170. 
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have taken sueh property out of the said vessels as to have 
taken it upon neutral territory.” 1 The exposition has been 
rightly described as “ a repertory of bad law,” 2 and adduces 
no evidence for denying the right of English warships to seize 
enemy goods in neutral vessels in accordance with the then 
established international usage which went back to the Consoluto 
del Mare . The answer given to the Prussian contentions by the 
British jurists, Sir George Lee, Sir Dudley "Ryder and William 
Murray (later Lord Mansfield), summarises the true principle 
on the subject and has been characterised by Montesquieu as 
“ une reponse sans replique.” It has been consistently 
followed by Great Britain, and as Lord Stowdl put it in 1804, 
“the great and fundamental principle of British maritime 
jurisprudence is that ships upon the high seas compose no 
part of the territory of a Stale.” 3 

§ 305. Case of “ The Lotus.” The doctrine of the terri¬ 
toriality of a ship has been advanced much more recently by the 
Permanent Court of International Justice in the case of The 
Lotus . which was, however, only reached bv the easting vote of 
the President of the Court . 4 * The ease will be examined in 
greater detail hereafter; but at this stage it is submitted that 
the majority of the judges would not have arrived at the con¬ 
clusion on which their decision was based had their minds not 
been affected by the theory of the territoriality of a merchant 
ship on the high seas. M. Huber, in delivering the judgment 
of the Court, declared that “ a corollary of the principle of the 
freedom of the seas is that a ship on the high seas is assimilated 
to the territory of the State the flag of which she Hies, for, just 
as in its own territory, that State exercises its authority upon 
her, and no other State may do so.” It may well be contended 
that that doctrine is obsolete . 6 The late Lord Finlay, who 
dissented from the conclusion reached by the Court, said that 
the argument that the crime had been committed on board a 

1 J)c Martens, Causes eelehres du droit des gens, vol. ii, pp. 97-168; 
Sir Ernest. Satow, The Silesian Loan and Frederick the Great (1915); Gidcl, 
vol. i, pp. 245 -250. 

2 Hull, p. 302. 

3 Report in Impressment Papers, 1804. Cf. Le Louis , [1817] 2 Dods, 
210, 243. See also v. Gordon -Fi n lay son , [1941] 1 K.B. 171. 

4 P.C.I.J., Series A, No. 10 (1927). And Infra §§ 324-325. 

6 Husdcvunt, Itegles generates du droit de la pair, KeciiciJ, vol. 58 (1936), 

p. 624. See also Privy Council in Chung Chi Cheung v. The King, [1939] 
A.C. 160, rejecting the doctrine that a vessel is “a floating portion of the 
flag-State” in the ease of a warship and therefore, a fortiori , in the ease of 
a merchant vessel. 
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Turkish ship, and, therefore, on Turkish territory was “ a new 
and startling application of a metaphor, and, that this view 
appears to be based on a misconception of the proposition that 
a ship on the high seas may be regarded as part of the territory 
of the country whose flag she flics.” In his opinion, “ a ship 
is a moveable chattel; it is not a place; when on a voyage it 
shifts its place from day to day, and from hour to hour, and 
when in dock, it is a chattel which happens at the time to be in 
a particular place.” 

§ 300. Further grounds advanced for the territoriality of a 
ship.—It is said that as the high seas are free from the sover¬ 
eignty of any State, jurisdiction cannot be exercised there 
except over property by the State owning it, and that acts 
done there under the flag of a State are reputed to be done on 
the soil of the State. These statements are only partially true 
and apply to cases in which no other State than that to which 
the vessel belongs has an interest in exercising jurisdiction, e.g. 
they are true as regards acts relating to the civil status of the 
crew and passengers occurring on board a ship on the high 
seas, such as births , 1 marriages or deaths, and deeds executed 
therein, such as contracts, conveyances or wills; but they arc 
not true in every case and under all circumstances. Thus, as 
wc have already seen under the doctrine of “ hot pursuit,” a 
foreign merchant ship which has offended the local laws of a 
State can be pursued into the high seas and brought into a port. 
It may be added that although there are two rival systems in 
force regarding the position of merchant ships in foreign ports, 
namely the Anglo-American and the French to which many 
other nations adhere, yet both of these systems agree in this 
that they deny to foreign merchantmen exterritorial privileges . 2 
In other words, in neither of these systems which are applied 
in all maritime States, is the fiction of the territoriality of a 
merchant ship maintained when she enters a foreign port or 
territorial waters . 3 The fact that a ship on the high seas is 

1 See The British Nationality and Status of Aliens Act, 1014 (4 & 5 
Geo. V, e. 17, s. 1 (1) (r)), and the British Nationality Act, 1948 (11 & 12 
Geo. VI, c*. 50, s. :i2 (5)j. Cf. Parry, A Udionality and Citizenship Laws of 
the Commomvcalth and of the He public of Ireland (1957), p. 230. 

* Chartcris, The legal position of merchantmen in foreign ports , B.Y.I.L. 
(1920-21), pp. 45-94. See also C. Jourdan in veil. 10 (2nd series) 

(1908), pp. 341-302. 

3 See Hill, J., in The Jupiter No. 3, [1927] P. 122, and Scottish Court of 
Session in The El Condado , [1939] 63 Ll.L.It. 83 and 330. See also U.S. 
Circuit Court of Appeals for the Second Circuit (New York), in TheNavemar 
[19391 64 L1.L.R. 220. 
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subject to the jurisdiction of the flag-State is a reasonable and 
advantageous regulation; if it were not so, to what jurisdiction 
would the crew of such it ship be answerable ? 

§ 307. Rejection of the doctrine of territoriality.—There 
are sound practical reasons for the rule of subjection of ships 
to the laws of their State and it is unnecessary to employ the 
fiction of territoriality to account for it. Moreover, such a 
fiction, if pushed to its logical conclusion, would lead to strange 
results. It would exclude the exercise of jurisdiction by a littoral 
State in its territorial waters in peace-time, and would be a 
denial of the universally accepted right of visit and search on 
the high seas in war-time. States make certain rules for 
providing ships with their nationality and authorising them to 
fly their Hags. There is therefore an iniimate connection 
between the ship and the State whose nationality she acquires 
which carries with it the application to the ship of the laws 
of the flag-State. It is under these laws that the captain 
exercises his authority and enforces it. The ship may be a 
chattel, a piece of moveable property, but she is governed by 
special laws and her independence, while on the high seas, 
from any control other than that of the authorities of the flag- 
State, is universally recognised. It is not necessary to speak 
or think of her as territory. We shall see that piracy is not a 
derogation from this general rule, as piracy is, in effect, an 
international erirnc. The erew by becoming pirates render 
themselves “ the enemies of mankind ” and the Courts of the 
captor State are competent to try them. It is therefore 
accepted as a rule of international law’ that a merchant ship 
on the high seas is, under normal circumstances, subject only 
to the jurisdiction of the State whose Hag she is entitled to fly . 1 
Wc shall have to consider the rules regulating the acquisition 
of nationality by a ship; the law governing all acts on board, 
both civil and criminal, and a ship’s freedom from interference 
by ships of other nations except w hen a long-established usage 
or an international convention makes express provision to 
the contrary in certain limited and well-defined eases. 

§ 308. Nationality of merchant ships.—The freedom and 
safety of navigation on the high seas are rendered possible by 
a combination of the rules of international and municipal law r . 

1 It follows that the Crown lias the right to requisition British merchant 
ships wherever they are uiul to enforce that requisition upon them anywhere 
except in foreign waters: McNair, Problems connected with the position of 
the Merchant Vessel and the pozeer of requisition , Grotius Transactions, 
vol. 31 (1040), pp. 80-46. 
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The high seas constitute a highway for international trade and 
navigation. 1 Modern international law has developed this 
freedom of intercourse and provided for the maintenance of 
law and order on the high seas by the recognition of the juris¬ 
diction which States exercise over the vessels which lly their 
flags. Such jurisdiction is, as has already been pointed out, 
not over the high seas, but over the property and persons 
upon it. International law does not Jay down any rules 
relating to the right of a vessel to lly a particular tlag, but it 
imposes a duty on every State having a merchant navy, to 
regulate, by its own municipal laws, the conditions under 
which a vessel claims to sail under its llag. 2 The nationality 
of a ship is one of the guarantees offered by international law 
for the freedom of navigation, and every ship which sails the 
high seas must possess a national character and be in a position 
to provide evidence of it. The possession of a nationality is 
the basis for the intervention anil protection by a State; it is 
also a protection for other States for the redress of wrongs 
committed by those on board against their nationals. 

§ 300. Municipal rules on the nationality of ships.—Every 
State has the right to enact regulations setting out the con¬ 
ditions under which it will grant registration at its ports, and 
consequently its nationality, to merchant, ships. These con¬ 
ditions vary with different Stales. Hut it is sullirirnt in this 
respect that, ‘‘for whatever reasons, a State should accept the 
authority and responsibility which result from the ship’s 
nationality.” 3 This principle was admirably expressed by the 
U.S. Supreme Court in the recent ease of Lauritzcn v. Larsen 4 
as follows: “Perhaps the most venerable and universal rule of 
maritime law is that which gives cardinal importance to the 

1 Do (’ussy, Phases ct causes cclcbrcs du droit maritime, dcs nations , 
Hook I, intro, ii; Ortolan, Resiles internalionalcs et diplomatic tie la mer. 
Book II, eh. ix; Fcdoz/.i, La condition juridique dcs navircs de commerce, 
lieciicil, vol. 10 (1025), pp. 47 el set/. 

2 Oppcnhcim, vol. i, p. 500, and Arbitral a want in “The Muscat. Dhows 
ease” of The Hague Permanent Court of Arbitration on August 8, 1005: 
“Every State enjoys the right to lix the conditions governing the grunting 
of its flag to vessels.” Cf. Westlake, The Masc.at Dimes , L.Q.H., vol. 20 
(1907), pp. 83-87, and Lanritzen v. Larsen , 11953 j 5145 l).S. 571. 

8 Westlake, vol. i, p. 160. See also Comparative study of national ltries 
governing the granting of the right to fly a merchant flag , League of Nations, 
Advisory Committee on communications and transit. (1031); llienow, 
The test of the nationality of a merchant vessel, 1037: Hack worth, vol. 2, 
pp. 724-700. The various laws governing the nationality of ships are 
included in the U.S. Legislative Series of 1055 and in Florin, Nazionalitd 
della Nave e Legge della Btindiera (1057), pp. 207-221. 

* [1053] 345 U.S. 571. 
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law ol tlu* flag. Kacli Stale* under international law may 
determine lor itself the conditions on which it will grant its 
nationality to a merchant ship, thereby accepting responsibility 
for it and acquiring authority over it.” 

In some States, either all or a certain fixed proportion of 
the owners must be nationals of the State, and all or a fixed 
proportion of the officers and crew must also be nationals. 
Where, as is very often the ease, the ship is owned by a company 
it is not always easy to decide on its nationality. The one con¬ 
dition which is generally required in all States is the registration 
of the ship in the register kept at their ports by the recognised 
authorities and the delivery to the shipowner of a certificate 
that the necessary formalities have been complied with . 1 
With the possible exception of the United States (whose laws 
as regards registration of national ships and the right to 
the flag seem to be rather complicated and vary in several of 
the States of the Union ), 2 it does not appear that any of the 
chief maritime Powers imposes as a condition of registration 
that the ship should be built in its own territory. In the 
following States it is required that the owners must be nationals 
of the State: Great Britain, the United States, Brazil, Chile, 
Germany, Haiti, Japan, Mexico, Norway, Portugal, Humania, 
Russia, Spain and Turkey. In the following, a proportion only 
of the owners need be nationals: Belgium. Denmark, Greece, 
Holland, Italy and Sweden. In the following there do not appear 
to exisl any strict requirements as tothenationalityof t heowners: 
Costa-Riea, Honduras, Liberia, Panama, Peru and Uruguay. 
In addition to the condition of ownership by nationals in whole 
or in part, the following Slates require that the otlieers and 
certain proportions of t he crew shall he nationals; Great Britain, 
Brazil, Chile, France, Greece, Haiti, Mexico, Peru, Portugal, 
Russia, Spain and the United States . 3 There are obvious 
disadvantages resulting from this divergence of practice, but 
it is not possible to suggest a set of rules of uniform application. 
The economic conditions and shipping policies in different 
countries must affect., to an important degree, the views which 
the respective Governments take as to the requirements of 

1 Cf, Bienow, op. cit which contains up-to-date particulars on the 
subject, and Watts, The protection of merchant ships , H.Y.I.L., vol. .‘18 
(1057), pp. 50-08. 

* For the law relating to American vessels, see S. (2. Soule and 
G. MacCuulav, International Imv for naval officers , Appendix IV (8rd cd., 
1028). 

* Annex ii, No. 1, of the “Instructions du Ministfcrc de la Marine aux 
oilicicrs dc la marine franfaise du 80 Janvier, 1016.” 
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their merchant marine. Thus, some States may demand that 
all their ships shall be built in their own shipyards, or that all 
the olliccrs and crews shall be their nationals. 

§ 310. Evidence of nationality. The flag.—The flag which 
a ship flics is the evidence of her nationality. It is the simplest 
means of indicating by means of an external sign that the ship 
has a given nationality. It can be used also for other purposes 
so as to show that the vessel is in distress, that a funeral 
ceremony is proceeding, or that a salute is being given. The 
flag is, however, only one of the evidences of a ship's nationalit y; 
it docs not absolutely prove it unless accompanied by the ship’s 
papers showing the regular registration of the ship in one of the 
ports of her flag-State. States may make it a penal offence 
for their citizens to misuse the national flag and for a vessel 
wrongly to assume the use of a flag to which she is not ent itled, 
except in time of war when false colours inav be flown as a 
ruse dc guerre . In ease of such misuse, a ship is liable to 
penalties both from her own State and from the State whose 
flag she wrongfully assumes. Thus, under section GO of The 
Merchant. Shipping Act, I804, 1 a vessel which unduly takes on 
the British character is liable to be confiscated by the Crown: 
“ if a person uses the British flag and assumes the British 
national character on board a ship owned in whole or in 
part by any persons not qualified to own a British ship for 
tin* purpose of makingthe ship appear to be a British ship, the 
ship shall be subject to forfeiture under this Act, unless the 
assumption has been made for the purpose of escaping capture 
by an enemy or by a foreign ship of war in the exercise of some 
belligerent right.” Under section TO of the Act, when* a ship 
has either wholly or as to any share therein become subject to 
forfeiture, any commissioned officer on full pay in the Military 
or Naval service of the Crown, any officer of Customs in Her 
Majesty’s dominions or any British Consular officer may seize 
and detain the ship and bring her in for adjudication before 
the High Court in England or Northern Ireland, before the 
Court of Session in Scotland, and elsewhere before any Colonial 
Court of Admiralty or Vice-Admiralty in Iler Majesty’s 
dominions. Any such officer shall not be responsible either 
civilly or criminally to any person whatsoever in respect of 
any such seizure or detention as aforesaid, notwithstanding 

1 57 & 58 Viet. e. 50. An action for forfeiture cannot, however, be 
entertained when the vessel is in the custody of the Prize Court: The St. 
Tudno , [1918] P. m. 
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that the ship has not been brought in for adjudication, or if so 
brought in is declared not liable to forfeiture, if it is shown to 
the satisfaction of the Court that there were reasonable grounds 
for such seizure or detention. 1 1 \y section 71 (1) of the Act, 
a ship belonging to a British subject must, under penalty, hoist 
proper national colours, on a signal being made to her by one 
of Her Ma jesty's ships, and on entering and leaving any foreign 
port and, if of fifty tons gross tonnage or upwards, on entering 
or leaving any British port. 

In many States, there is the same flag both for public and 
private ships, the former being distinguished by wearing pen¬ 
nants. In other States, t here are two Hags, one for the warships 
of the State, and another for its merchant navy. In the British 
Commonwealth, the red ensign is the proper flag for merchant 
ships to fly, hut by special Admiralty warrant, permission may 
be given to a merchant ship to fly the blue ensign if she is in 
receipt of an Admiralty subvention or is commanded by officers 
of the 11. N. (retired) or by officers of the lt.N.R., and has a 
certain number of officers and men belonging to the R.N.It. 
But whether flying the red or blue ensign, the ship remains a 
merchant, ship. Vessels registered in the Commonwealth 
countries of Canada, Australia, New Zealand, South Africa, India, 
Pakistan and Ceylon fly a maritime flag which is a modification 
of the red ensign, or an adaptation of the particular Common¬ 
wealth’s flag. In some British possessions like Malta and Cyprus, 
and in territories administered by the United Kingdom Govern¬ 
ment. under the trusteeship system of the United Nations, 2 they 
may also fly the red ensign defaced by an appropriate badge. 
Any British ship wrongfully assuming any colours other than 
the red ensign is subject to penalties. 3 

§ 311. Mail ships. —As a result; of formal agreements, ships 
engaged in the postal service of a State enjoy some of the 
immunities of men-of-war. The Postal Union Convention of 
Berne of October 9, 1874, 4 contains specific provision for such 
immunities; several other bilateral agreements assure to mail 
ships in time of peace the benefit of exemption from judicial 

1 By article 2810 (3) of the Q.H. & A.I.: If a Commanding Olliocr should 
find it. necessary to invoke either of these sections (viz. sections 09 and 70 
of the Act.) in respect of a vessel which is within the territorial waters of a 
foreign State, he should first seek the co-operation of the local authorities 
through the British Consul. 

a Sec The Mandated and Trust Territories Act, 1047 (11 Get). 0, e. 8). 

8 Merchant Shipping Act, 1894, s. 73. 

4 Revised at the Conference of Madrid (November 30,1920), Stockholm 
(April 28, 1924), London (June 28, 1929) and Cairo (March 20, 1934). 
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seizure when in the ports of the contracting States, and it was 
decided by t lie Court of Aix, in 1885, in the case of The Sol unto, 
that this advantage must be upheld even when the ship is 
compelled to enter a port not on its itinerary. 1 This immunity 
from liability to be arrested does not extend, as a general rule, 
to the personal property of the owner of the mailboat or to the 
freight which she earns on the cargo carried by her. In 
England, The Mails Ships Act of 1801 2 provides for the issue 
of Orders in Council granting exemption from arrest or deten¬ 
tion of mail ships where a. Convention has been made with a 
foreign State respecting the postal service between that State 
and the United Kingdom and respecting the privileges extended 
to mail ships. The Act has a retroactive effect, and a Conven¬ 
tion on these terms was signed by Great Uritain and France 
in 1890. The Franco-Japanesc treaty of Commerce of 1800 
provides a further instance of the immunities accorded to mail 
boats, as it gives wide privileges to mail ships of both countries 
which include immunity as regard embargo and restraint of 
Princes. 2 

§812. States without a sea-board.—As we have seen, a 
merchant, ship on the high seas must possess the right to fly 
the flag of a particular State. Hclbrc the war of 1914-18, 
there was some doubt as to whether a State without a sea¬ 
board could claim the right to a maritime flag. The question 
was raised in Switzerland several times, but on each occasion 
the Swiss Federal Council declined to give permission to Swiss 
subjects to use the rial ional flag at sea. They were consequently 
compelled to use the flag of some other State. 4 The reasons 
given by those who were opposed to the use of a maritime flag 
by inland countries were that t he ships were dependent on the 
goodwill of other nat ions for the use of their ports, and that the 
responsibility which results from a ship’s nationality can only 
be real if the ship belongs to a port of a State and that on her 
return to that State the captain, crew and passengers could be 
punished for any offences they may have committed at sea. 6 
However, under the Treaty of Versailles, 1919, the High 
Contracting Parties agreed to recognise the Hag flown by the 
vessels of an allied or associated Power having no sea-board 

1 See II. Guillibcrt, I)c Vinmissibilite dvs navircs affectes au service 
postal , J.C., veil. 12 (1885), p. 515; Gidcl, vol. ii, pp. 834 :W5. 

2 54 & 55 Viet. e. 8. 

3 J.G., vol. 26 (1899), p. 882. 

4 Cf. the case of La Palme , Fauchille, vol. i (Part II), p. 904. 

6 Westlake, vol. i, p. 169. 
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which are registered at some one specified place situated 
in its territory, which was to serve as the port of registry of 
such vessels (art. 278). The Treaty of Saint-Germain, 1910 
(art. 225); the Treaty of Trianon (1920) (art. 209); and the 
Treaty of Neuilly (l!lio) (art. 150) similarly granted to all the 
contracting Powers the privilege of recognition of their respec¬ 
tive Hags. At Barcelona, the Slates which had participated in 
the Conference on Communications and Transit signed on 
April 20, 1921, adopted a “ Declaration ” which substantially 
incorporated the provisions contained in the Peace Treaties, by 
recognising the right to a flag of the vessels of States having 
no sea-coast, which are registered at some one specified plaee 
situated in their territory; “ such place shall serve? as the port 
of registry of such vessels.” 1 The principle of the recognition 
of the flag of a non-maritime State has thus been accepted 
by a large body of Powers. It is also embodied in tlit* Conven¬ 
tion on “The High Seas" of the* Geneva Sea Conference of 1958 
which provides that “every State, whether coastal or not, has 
the right to sail ships under its Hag on the high seas.” 2 

A further question which was raised during the discussions 
of the International Law Commission in 1959 was whether the 
United Nations and other international organisations should 
he entitled to sail ships under their own Hags. In view of the 
diversity of views cm this question, the Commission was unable 
to reach a decision. But it inserted some tentative* proposals 
in its Beport which provide useful material for any subsequent 
study of the problem. 8 

§ 818. Ship’s papers.—In addition to a Hag, ships must also 
carry papers, which provide a more efficient means of testing 
a ship’s nationality, lien; again neither the number or the 
nature of the papers required are specified by internat ional law 
and the regulations vary in different countries. The following 
is a List of Papers carried by British merchant vessels: 

(1) The Certificate of Registry, or Passport, Sea-Letter or 
Sea-brief, showing the vessel’s nationality and specifying her 
owner and other particulars necessary for identification; (2) the 
Muster Roll, a list of all t he members of the crew, their nation¬ 
ality and articles of agreement; (8) the Log-books (viz. the 
official log-book and the ship’s log), which must contain a full 

1 Treaty Series, No. 20 (102.*1) [Cind. 1004]. 

* Art. 4 of the Convention. 

* Commentary to art. 20 of the Commission's Report, op. cit. 9 p. 25. 
The proposals referred to are contained in the Report, of the Special 
Rapporteur (A/CN 4/1031). 
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record of the voyage and all nautical particulars; (4) the 
Manifest of Cargo, containing a list of the goods carried by 
the vessel, their numbers and markings, and the names of the 
shippers and consignees; (5) the Hills of Lading, which are the 
duplicates of the documents which the master of the vessel 
delivers to the consignor of the goods on shipment; (6) the 
Charter Party, if the ship is chartered for the current voyage 
undertaken by her; (7) the Bill of Health; the safety certificate; 
the last customs clearance; the wireless certificate and the 
mail receipts (if the vessel carries mail). In addition, if the 
vessel is a passenger ship, she must carry the passenger 
certificate and the passenger list. 

These papers are of importance in time of war, but they are 
equally necessary in time of peace, as they enable the master 
to provide definite proof of the nationality of his ship and of 
the nature of her cargo whenever so required under a rule of 
municipal or international law. 1 

§314. United Nations Conference.-The Geneva Sea 
Conference of 1058 adopted the following rules on the nationality 
of ships: article 5 (1) of the Convention on “The High Seas'’ 
—each State shall fix the conditions for the grant of its 
nationality to ships, for the registration of ships in its territory, 
and for the right to fly its flag. Ships have the nationality of 
the State whose Hag they are entitled to fly. There must, exist 
a genuine link 2 between the State and the ship; in particular, 
the Slate must effectively exercise its jurisdiction and control 
in administrative, technical and social matters over ships flying 
its flag; (2) each State shall issue to ships to which it has granted 
the right to fly its flag documents to that effect; article 6 (1) — 
ships shall sail under the Hag of one State only, and, save in 
exceptional cases expressly provided for in international treaties 
or in these articles, shall be subject to its exclusive jurisdiction 
on the high seas. A ship may not change her flag during a 
voyage or while in a port of call, save in the ease of a real transfer 
of ownership or change of registry: (2) a ship which sails under 
the Hags of two or more States using them according to con¬ 
venience, may not claim any of the nat ionalities in quest ion with 
respect to any other State, and may be assimilated to a ship 

1 The papers carried by U.S. merchant ships arc substantially similar: 
sc;e section 502 (fl) of the U.S. Naval Warfare. 

8 The French text adopts the words ‘‘substantial link” (lien substantiel) 
which lend themselves to a more precise legal interpretation than the rather 
vague term “genuine link” in the English text. 
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without nationality; article 7 tlu* provisions of the preceding 
articles do not prejudice the question of ships employed on the 
official service of an intergovernmental organisation Hying the 
flag of the organisation. 

§ Ml5. Courts competent to ascertain a ship’s nationality.— 
The question of determining whether a ship carries proper 
papers and is entitled to the Hag she is flying must be finally 
decided by the Courts of the ilag-Slate. The leading ease on 
this point is that of The Virginius, which was seized in 1873 
by a Spanish cruiser under the suspicion that, in violation of 
the United States laws on navigation, she was sailing under 
the American flag in the direction of Cuba for the purpose of 
helping the insurgents there. President Grant declared, in the 
dispute which arose as a result of this seizure, that “ if the 
ship's papers were irregular or fraudulent, the crime was 
committed against the American laws and only its tribunals 
were competent to decide the question/’ The Attorney- 
General of the United States supplemented the President’s 
declaration by categorically affirming that “ Spain had no 
jurisdiction to ascertain whether The Virginias was navigat¬ 
ing on the high seas in violation of any law of the United 
States.” 1 Event ually Spain restored the ship to the American 
Government. 

§ 31(5. Exercise of jurisdiction on the high seas.—We have 
referred to the basic principle that on the unappropriated sea, 
jurisdiction must be exercised either exclusively by each State 
over persons and property belonging to it, or concurrently with 
the other members of the community of nations over all persons 
and property, to whatever country they may belong, when 
the matter is one which concerns the orderly and peaceful 
navigation of the high seas in the interests of all States generally 
and there is an express or tacit agreement to that effect. When 
no such general interests are involved, merchant vessels on 
the high seas remain exclusively under the administrative, the 
criminal, the civil and the protective jurisdiction of their 
flag-State. 8 This principle was defined as follows in the 
Tribunal’s award in the Anglo-American Claims Commission 
in 1926: “ it is a fundamental principle of international 

maritime law that, except by special convention or in time of 
war, interference by a cruiser with a foreign vessel pursuing a 

1 Moore's Digest , vol. ii, pp. 81)5-900. 

■ Hall, p. 801, and The foreign powers and jurisdiction of the British 
Crown , p. 238; Nys, Droit international , vol. ii, p. 195. 
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lawful avocation on the high seas is unwarranted and illegal 
and constitutes a violation of the sovereignty of the country 
whose Hag the vessel flies ” (cases of The Jessie , The Thomas 
F. Bayard and The Pescatvha). 1 

§ 317. Law of the flag governs all occurrences on board.— 
The law of the flag is thus applicable to all events which take 
place in the ship and are capable of producing legal effects. 
In the ease of the British Commonwealth of Nations and in 
Federal States, such as the United States, where there are 
different laws applicable to the various component parts, it 
appears that the law of the Commonwealth or State where the 
vessel is registered will apply, unless the matter is governed 
by an Imperial or Federal statute.- By the laws of the majority 
of countries, a State’s jurisdiction is delegated to the captain 
of the ship, who is entrusted with the necessary powers to 
maintain discipline on board and to protect the persons and 
property under his charge. For this purpose, he may im¬ 
prison in the ship persons accused of crimes, and he must 
enter in his log-book an account of all cases calling for the 
exercise of his disciplinary powers, lie must report these 
occurrences as soon as possible to the Consular oflieer of his 
nation at the first port at which he touches or to the proper 
authorities of the port of his State, lie is also required to 
register births, marriages and deaths occurring in his ship 
while at sea, and to furnish the Consul or home authorities 
with copies. The Merchant Shipping Act, 1801, makes the 
master and seamen of a British ship responsible for all offences 
against persons or property committed on the sea, out of 
British dominions, as if they had been committed within the 
jurisdiction of the Admiralty (section 680). The captain’s 
jurisdiction is, of course, subordinate to the jurisdiction con¬ 
ferred by the Act on British Courts over all offences occurring 
in British ships (sections G86-687). The United States 
Supreme Court has expressed its concurrence in this rule by 
holding that “ the high sea is common to all nations and 
foreign to none; and every nation having vessels there has 
power to regulate them and also to seize them for a violation 
of its laws.” 3 

§318. Jurisdiction on crimes. -This concrete principle 

1 Nielsen’s Report (1020), pp. 470- 480. See also U.S. Supreme Court 
in Canard v. Mellon , [1923| 202 U.S. 100. Cf. de Martens’s award in the 
case of The Costa Rica Packet (1897), Moore’s Arbitrations, vol. 5, p. 4048. 

* Pitt-Cobbett, op. cit . (1031), vol. i, p. 283. 

8 Maul v. United States, [1027J 274 U.S. 501, 511. 
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may be illustrated by reference to several judgments given by 
British and American Courts. In i860, Captain Lesley, the 
master of a British ship. The Louisa lira glut on, entered into 
a contract with the Chilean Government to carry from Val¬ 
paraiso to Liverpool some political prisoners who had been 
banished from Chile. These persons were taken on board 
and brought to England against, their will, and on arriving 
at Liverpool they preferred an indictment against Lesley for 
assault and false imprisonment on the high seas; Lesley was 
found guilty. Erie, C.J., held that “it was clear that an 
English ship on the high seas, out of any foreign territory, is 
subject to the laws of England.” 1 In this ease the crime 
was committed, as soon as the ship left the territorial waters 
of Chile, by the captain of the ship, who was also a British 
subject. There arc decisions of the Criminal Courts in England 
which have held that the law of the Hag is equally applicable 
where the criminal was a foreigner on hoard a British ship on 
the high seas. 2 In Reg. v. Anderson the crime took place in 
a British ship lying in the Garonne “ below bridge, and where 
the tide ebbs and Hows, and great, ships do lie and hover.” 
The prisoner, who was a foreign sailor, was indicted before the 
Central Criminal Court and sentenced, the conviction being 
affirmed by 1 lie Court for Crown Cases Reserved. That 
Court, however, agreed that the local authorities in France 
had concurrent jurisdiction and might have enforced it if they 
had thought tit.. 3 The question has accordingly been raised 
as to whether the Courts of the State whose Hag the vessel 
flies are exclusively competent to decide occurrences taking 
place on board w-hore a foreign subject is concerned. It is 
submitted that, the State whose subjects are on board a foreign 
ship can appreciate as it thinks lit and attach what consequence 
it likes to such acts, provided t hat in so doing it does not exclude 
or supplant the primary jurisdiction of the State whose flag the 
vessel Hies. 4 If this principle be accepted, it affords a method of 
dealing with crimes which might otherwise remain unpunished. 

§ 319. Reg. v. Lewis. —This ease 5 is based on t he principle 
that British Courts will not exercise jurisdiction over crimes 
committed on board a foreign ship by members of the crew w ho 

1 Reg. v. Lesley. 118(H)] Bril's C.C. 2*20. Cf. Re.r v. Secretary of State for 
Foreign Affairs , [ilMTJ 2 All. Kiiff. It. 00. 

2 Reg. v. Saltier, [1858] Dears and Bril’s C.C. 525. Cf. Robey v. 
Vladinier , |19tt5| 52 T.L.K. 22, and McNair, vol. 2, p. 170. 

2 [1808] 11 Cox’s Cr. Cases, 198. 4 Hall, p. 008. 

• [1857] 7 Cox’s Cr. C. 277. 
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are not British subjects. A United States citizen on board an 
American ship ill-treated a sailor so severely that when the 
vessel reached Liverpool he was taken ashore in a dying 
condition and expired the same day. The culprit was arrested 
and charged with manslaughter, but acquitted, the Court 
holding that it could not apply to an American vessel an 
English statute 1 which provided that where any person being 
feloniously stricken or otherwise hurt upon the sea or at any 
place out of England shall die of the stroke in Englaud, every 
offence committed in respect of such a case may be dealt with 
and punished in the county or place in England in which such 
death shall happen as if such offence had been wholly committed 
in that county or place. Since that ease was decided. The 
Merchant Shipping Act, 1891, has conferred jurisdiction on the 
English Courts in respect of offences occurring on board a 
British ship on the high seas by a person who is not a British 
subject “ if he is found within the jurisdiction of any Court 
in Her Majesty’s dominions.” The Courts have also jurisdiction 
in the case of offences committed in British vessels, not only 
on the high seas, but also in any place either ashore or afloat, 
by any master, seaman or apprentice who at the time or within 
three months previously was employed in a British ship. 2 
But the important point in the case of Keg. v. Lewis was that 
the accused was not only a foreign subject, but was also a 
member of the crew of a foreign ship, and this explains why 
the Court did not exercise jurisdiction. The contrary view 
was taken in America under a similar statute in Massachusetts, 
w T herc a British subject was convicted of the manslaughter of 
a man who died in that State in consequence of injuries inflicted 
on board a British ship on the high seas. 3 

§ 320. Divergent municipal rules on the territoriality of 
crimes. —We are faced here with a problem on which several 
controversial views have been expressed. The legislation of a 
State may be based on the doctrine of the territoriality of 
crimes, or it may be a combination of territorial and personal 
competence. But it is a highly disputed point whether a 
State is entitled to enforce its penal laws on foreigners in 
their own country or in any other foreign State in such a 
way as to render them amenable to the Courts of the 

1 SI Geo. IV, c. 31, s. 8. 2 57 & 58 Viet. c. 60, ss. 686 and 687. 

3 Commonwealth v. Macloon (1869), Moore, Digest , vol. ii, p. 252. In 
New Jersey a similar decision to Reg, v. Laois was given on the words of 
a statute corresponding to the English: The State v. Carter (1859), Moore's 
Digest, vol. ii, p. 254. 
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Slate enacting such laws if they happen to come subsequently 
within its jurisdiction. 

The question was fully discussed in Cutting's case, 1 which 
occasioned a controversy between the United States and 
Mexico in 188G. A review of the legislation in force at the 
time shewed that Russia and Greece conferred jurisdiction 
on their Courts in respect of penal offences committed in a 
foreign territory by a foreigner against their citizens where 
the accused was arrested within the jurisdiction, had not been 
tried in the country where the crime was committed, and the 
act was criminal by the law of that country. Italy had some 
what equivalent provisions, but generally the jurisdiction was 
only to be exercised if and when an offer of extradition had 
been made to the State where the crime was committed and 
refused. Norway and Sweden have similar laws, but the 
consent, of the executive is necessary to the proceedings. 
Hungary and the Argentine have also provisions corresponding 
in principle to those of Italy in the ease of grave offences. In 
some other countries which adopt the strict territorial doctrine 
there are exceptional provisions giving Courts power to punish 
aliens for offences commit ted abroad which are directed against 
the safety of the State or its financial credit.- The United 
States, Denmark and Portugal adhere strictly to the territorial 
theory. 3 liut when these principles are applied to crimes 
committed on board merchant ships on the high seas we find 
that, the majority of countries adopt the broad principle of the 
competence of the flag-State. 

§821. Ships entering a port after the commission of a 
crime. —When a vessel enters a port after a crime has been 
committed on board, if the port be one of the State to which 
she belongs there is no difficulty; the jurisdiction of tlie Courts 
can be asserted. If, on the other hand, the port is a foreign 
port and the accused person is retained in custody on board, 
the correct practice appears to be for the master of the ship 
to report the facts of the case to the Consul of his State, and 
for the local Court to refuse to exercise jurisdiction in respect 
of any occurrences on board the ship on the high seas. The 

1 (1800) Wharton, Digest, vol. i, pp. 48-49, and vol. ii, pp. 409-442; 
Moore's Report on Extraterritorial crime and the Cutting case , 1887. 

2 Belgium, Brazil, Chile, Fra nee, Germany, Greece, Holland, Hungary, 
Italy, Japan, Norway, Russia, Spain, Sweden and Switzerland. 

* Sec two informative articles on The exercise of criminal jurisdiction 
over foreigners, by W. K. Beckett, B.Y.I.L., 1925, pp. 44-00, and .Criminal 
jurisdiction over foreigners . The Franconia and The Lotus , ibid., 1927, 
pp. 108-127. 

9 
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Eisler case illustrates this principle. Mr. Eisler was arrested 
on May I t, 1941), on hoard l he Polish liner Batory , whilst she 
was lying in Cowes Roads. His extradition was sought by 
the United States Government under the Extradition Act, 1870. 
He was released thirteen days afterwards by the Chief Magistrate 
of Row Street on the ground that the requisitioning Power had 
failed to show that Eisler had been convicted in the United 
States of an extraditable offence. At the same time, the Polish 
Government protested against Eisler's arrest by claiming that 
a State’s jurisdiction under international law did not entitle the 
territorial State to arrest persons on board a foreign vessel 
for the purpose of extradition to a third State. The Eritish 
Government’s reply was in the sense that the practice; of States 
did not recognise any right of asylum on board merchant ships 
finding themselves in the ports or roadsteads of another country. 1 
Where, however, a foreign Government enjoys jurisdiction over 
a crime under the Extradition Act of 1870, the request for 
extradition will be upheld. It was thus decided by tin* Queen’s 
Bench Division in t he ease of a murder committed bv a member 
of the crew against another on board the Norwegian tanker 
The Vanju t hat for t lie exercise of t he Norwegian Government's 
jiower of extradition, it was immaterial whether, when the 
murder was committed “the ship was. at the time, in the 
territorial waters of Norway, or of this country, or of any 
other Power or on the high seas/' 2 Rut this jurisdiction 
does not exclude a concurrent jurisdiction by the Courts of 
the offender’s nationality. This point is illustrated by the 
case of Anderson (alias Hussey or The ('. 0. Whitmore), where 
the High Court of Calcutta, under a misapprehension of the 
law, tried an English sailor, who had stabbed the mate of 
an American vessel on the high seas. The U.S. Government 
alleged in this ease; that “as regards common crimes com¬ 
mitted on board merchant vessels on the high seas, the 
competent tribunals of the vessel’s nation have exclusive 
jurisdiction of the question of trial and punishment of any 
person thus accused of the commission of a crime against its 
municipal law.” With this view the British Government did 
not concur. Rut when the ease was subsequently examined, 
it was ascertained that the High Court of Calcutta had no 
jurisdiction in the mat ter. The British Government accordingly 

1 B.Y.I.L., vol. 30 (1949), p. 408. 

2 Ref*, v. Governor of II.M. Prison , Brixton, ex Parte Mincrvini , “The 
Times”, October 8, 1958. 
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expressed its regret that “the action of the authorities at 
Calcutta should have been governed by a view of the law 
which, in the opinion of Her Majesty's Government, cannot 
be supported,” but at the same time it emphatically main¬ 
tained that, it was “not prepared to admit that a statute 
coni erring jurisdiction on the Court of the country of the 
offender, in the ease of offences committed bv its own subjects 
on the high seas, on board a foreign vessel or in places within 
foreign jurisdiction, would violate any principle of international 
law or comity. Such an assumption of jurisdiction docs not 
involve a denial of jurisdiction on the part of the State in 
whose territory the offence was committed; it involves no more 
than an assertion of a right of concurrent jurisdiction.” 1 

§ 322. Case of escaped prisoners. —We are not specially 
concerned with the conveyance by sea of persons accused of a 
criminal offence from one portion of a State to another, but 
there are two eases which have occurred in which the accused 
persons escaped from the ship when she was lying in a foreign 
port and by an irregularity on the pari of the local police, were 
restored to custody. The first ease, that of Sarvarkar , related 
to a political prisoner who had escaped from a British ship 
lying in Marseilles and who had been informally surrendered 
to the commander of the vessel by the local authorities. The 
dispute between Great Britain and France was settled by the 
award of The Hague Arbitral Tribunal which decided in 1011 
that a State which has in its custody a prisoner is not hound 
by any rule of international law to restore him to the local 
authorities for the purpose of re-delivery by regular extradi¬ 
tion. 2 The second and more recent ease involved the detention 
of two persons in a French ship, The EUKantara , for con¬ 
veyance to the penal settlement in New Caledonia and who had 
escaped on shore while the ship lay in Newcastle, New South 
Wales. They were subsequently arrested by the local police 
and handed over to the French Consul who placed them on 
board another French steamer to complete the voyage. An 
application by the t wo prisoners to the Supreme Court of New 
South Wales for the grant, of a writ of habeas corpus was 
refused by the ('curt. 3 on the ground that there was no prima 

1 (1879) Moore's Digest, vol. i, pp. 982-935, and Hall, p. 308, note 1. 
Cf. the ease of The Atalanta (Opinion of Mr. Cushing, I T .S. Attorney-General, 
in Opinions, Attorney-Generals, p. 73). 

* A.J.I.L., vol. 5 (1911), pp. 208-210 and 520-523. 

8 Clmrtcris, Habeas Corpus in respect of detention on a foreign Merchant¬ 
man, J.C.L., 3rd scries, vol. viii (1926), pp. 246-249. 
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facie evidence 1 to suggest that their custody was not legal by 
French law. The principle stated by Hall which is applicable 
by analogy is the following: kk On one important point, custom 
is decisively settled. It* a person on board a British ship 
commits a crime on the high seas and is brought in custody 
into a foreign port, the territorial authorities will not interfere 
with his being kept in custody on board, nor with his being 
transferred to another vessel for conveyance to England." 1 This 
statement must be read subject to the reservation that the Courts 
of the port are entitled, if a proper action is brought before 
them, to impure into the regularity of the custody of a person on 
board a foreign ship and may release him in circumstances of 
irregularity. But the local Courts will not interfere if the custody 
proves to bo regular in accordance with the law of the ship's Hag. 

§ 328. Criminal concurrent jurisdiction.—There are many 
difficulties in the way of punishing crimes committed on the 
high seas, and the claim to exercise concurrent jurisdiction 
by a State over its own subjects who are members of the crew 
of a foreign vessel may, in certain instances, lead to a conflict 
of laws. It has been suggested that it would be unwise for a 
State to take power lo try them for offences committed on the 
high seas except under reciprocal agreements with foreign 
Powers, the scope of which would need to be carefully defined. 
In all cases, however, where such persons have fallen into the 
hands of the territorial authorities of their own State, there 
appears to exist no doubt that the local Courts are entitled 
to exercise jurisdiction. 

§ 324. The case of “ The Lotus.”—The judgment of the 
Permanent Court in the case of The Lotus , to which a brief 
reference has already been made, raised important questions 
on a State's right to interfere with foreign vessels on the high 
seas with regard to crimes affecting its own nationals. It 
arose out of a collision between two merchant ships —The 
Boz-Kourt (Turkish) and The Lotus (French) —near Mitylene 
and outside Turkish territorial waters. The Turkish vessel 
was sunk and eight Turkish subjects lost their lives. At the 
time of the collision, the officer of the w f atch on board The 
Lotus was M. Demons, a French lieutenant in the merchant 
service, whilst The Boz-Kourt was in charge of the captain, 
Ilassan Ilcy, who w*as saved from the wreck. The Lotus 
continued her voyage to Constantinople after her collision, 
but on her arrival there, the Turkish authorities held an enquiry 
1 Foreign powers and jurisdiction of the British Croton , p. 81, 
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and ultimately arrested M. Demons and Ilassan He} 7 ’, both of 
whom were charged with manslaughter. M. Demons objected 
to the jurisdiction of the Court-, but his objection was overruled 
and the two prisoners were convicted and sentenced to a term 
of imprisonment and a line. France protested against, the trial 
of M. Demons by the Turkish Court, and after negotiations 
between the French and the* Turkish Governments, it was 
agreed to refer to the Permanent Court of International Justice 
the question whether Turkey acted in conflict, with the principles 
of international law by instituting “joint criminal proceedings, 
in pursuance of Turkish law, against M. Demons as well as 
against the captain of t he Turkish steamer in consequence of 
the loss of The Iloz-Kourt which involved the death of the 
Turkish sailors and passengers.” The ground on which the 
Court came to a decision related to the question of the legality 
of a State legislating in such a way, as Turkey had done, so as 
to extend the application of its laws and the jurisdiction of its 
Tribunals to offences committed outside its territory against 
the person or property of its nationals. The Court held that 
“ Turkey bad not aeted in conflict with the principles of inter¬ 
national law ” in instituting the criminal proceedings because, 
amongst other reasons, the net committed on hoard The Lotus 
produced its effects on hoard The Baz-Kaurt and thus, as it 
were, on Turkish territory, “giving Turkey jurisdiction over 
its foreign perpetrator.” The Court further held that there 
was no rule of international law prohibiting such legislation 
and that. States enjoyed in this respect a wide measure of 
discretion. This decision was, however, reached only hv the 
easting vote of the President (Dr. Max Huber). 1 

§ 825. Conflicting opinions in “ The Lotus 99 case. —The ease, 
as already stated, raised several controversial questions. On 
one point, however, there is general unanimity, viz. that a State 
is entitled to exercise jurisdiction over foreigners for offences 
committed within its territory. In his learned judgment, Dr. 
John Bassett Moore distinguished between two classes of eases: 
(a) where the offence is committed by a person while he is 
physically within the territory; (h) where the offence is com¬ 
mitted by a person while he is physically outside the territory, 

1 P.C.I.J., Series A, No. 10 (1927). And see Hrierly, The Lotus case , 
L.Q.1L, vol. 44 (1928), pp. 154 103; Sir John Fisclier Williams, Chapters 
on current international law (1929), pp. 209-281; W. E. Heekett, Les 
questions d'intcrH general* Heeueil, vol. 89 (1982), pp. 148 et seq.; M. Travers, 
H.D.I., 8® s^rie, vol. 9 (1928), p. 400; and Luulerpaclit, The development of 
International Law bp the international Court ( 1958), pp. 185-187 and 839 840. 
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but. which takes effect within it ( e.g . where a man on one side 
of the frontier fires at and hits a person on the other side). 
These two classes of eases Dr. Moore described respectively as 
“subjective” and “objective” territorial jurisdiction. It 
was also held by the Court, that the jurisdiction of the flag- 
Statc over its ships on the high seas was not higher or more 
exclusive than the jurisdiction of a State over its territory 
and that there was no rule of customary international law 
rendering such jurisdiction exclusive. Several of the dis¬ 
senting judges held that there was such a rule. It was further 
decided that the doctrine of objective territorial jurisdiction 
applied to a foreign ship on the high seas so that she was assimi¬ 
lated to national territory. On the question whether a State 
can exercise jurisdiction over a foreign national for an act 
committed by him in a foreign country whereby one of its 
nationals suffered injury, the judgment in The Lotus is incon¬ 
clusive; but Judge Moore disputed the correctness of the 
provisions of the Turkish Penal (.‘ode on the ground that a 
country cannot claim either to apply “ its penal laws to other 
countries and to what takes place wholly within such countries, 
or if it does not claim this, that it may punish foreigners for 
alleged violations, even in their own country, of laws to which 
they were not subject.” This is in accordance with Lord 
Russell’s classical judgment in tlie Jameson ease 1 : “one very 
general canon of construction is this: that if any construction 
otherwise be possible, an Act will not be construed as applying 
to foreigners in respect of acts done by them outside the 
dominions of the sovereign Power enacting. That is a rule 
based on international law, bv which one sovereign Power is 
bound to respect the subjects and the rights of ail other 
sovereign Powers outside its own territory.” 

In January 1929 a communication was received by the 
League of Nations from the International Association of 
Mercantile Marine Officers, expressing their concern about The 
Lotus judgment which was capable of involving masters of 
ships “ in double prosecutions.” The question was also 
considered by the International Maritime Committee at its 
Antwerp (1930) and Oslo (1933) Conferences, 8 and by a 

1 [1890] 2 Q.H. 425, 430. 

A.J.T.L., vol. 29 (1905), pp. 495-499. See also P. Demeur, Lcs 
projets de Conventions adoples par la Conference de Paris du ComiU Maritime 
International , K.D.I., 3 P stfrie, vol. 19 (1938), pp. 880-897; and Cleininson, 
International unification of maritime law , J.C.L., 3rd scries, vol. 23 (1941), 
p. 167. 
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number of Latin American States at their Montevideo Con¬ 
ference in March 11)1*0 which adopted a treaty on “ Internationa] 
Penal Law/’ Article 8 of the treaty provides that “crimes 
committed on the high seas, whether on board airplanes, 
men-of-war or merchant ships, must be tried and punished 
according to the law of the State whose ling the vessel 
flies.” 1 

§ 826. Principle of concurrent criminal jurisdiction.— 
On the whole question, there is a weighty and preponderant 
opinion in favour of the rule that jurisdiction in respect of 
crimes committed on board merchant vessels on the high seas 
is primarily vested in the Courts of the llag-State of t he vessel, 
but that sueli jurisdiction is not exclusive and that the State 
whose national is accused of a crime on board a foreign ship is 
competent, to try him when he is within its jurisdiction, 2 although 
such jurisdiction is not generally exercised. This view, which 
appears to be the correct one, was summarised by Lord Finlay 
in his dissenting judgment in The Lotus ease, as follows: 
“ criminal jurisdiction for negligence causing collision is in the 
Courts of the country of the Mag, provided that if the offender 
is of a nationality different from that of his ship, the prosecution 
may alternatively be in the Courts of his own country.” 

§ 827. Brussels Convention of 1952. — The preparatory 
work of the International Maritime Committee resulted in a 
Convention which was signed in Brussels on May 10, 1052, and 
which now governs the matter. 3 

Article 1 provides that, in the event of a collision or any 
other incident of navigation concerning a sea-going ship and 
involving the penal or disciplinary responsibility of the master 
or of any other person in the service of the ship, criminal or 
disciplinary proceedings may be instituted only before the 
judicial or administrative authorities of the State of which the 
Shi,. was living the llag at the time of the collision or other 
incident of navigation. Article 2: In the ease provided for 
in the preceding article, no arrest or detention of the vessel 
shall be ordered, even as a measure of investigation, bv any 
authorities other than those whose llag the ship was living. 
Article 3: Nothing contained in this Convention shall prevent 

1 Hudson, International Legislation , vol. 8, p. 482. 

2 Cf. The West-Hinder , where the Belgian Court, claimed jurisdiction 
on the ground that the vessel involved in the collision was of Belgian 
nationality, J.C., vol. 41 (1914). pp. 1827 1338. 

3 Convention “For the unification of certain rules relating to penal 
jurisdiction.” [Cnul. 8954.] 



268 


INTERNATIONAL LAW OF THE SEA 


any Stale from permitting its own authorities, in eases of 
collision or other incidents of navigation, to take any action in 
respect of certificates of compel (Mice or licences issued by that 
State, or to prosecute its own nationals for offences committed 
while on board a ship (lying I he (lag of another State. Article 4: 
This Convention does not apply to collisions or other incidents 
of navigation occurring within the limits of a port or in inland 
waters. Furthermore, the High Contracting Parties shall be at 
liberty at the time of signature, ratification or accession to 
the Convention, to reserve to themselves the right to take 
proceedings in respect of offences committed within their own 
territorial waters. Article 5: The High Contracting Parties 
undertake to submit to arbitration any disputes between 
States arising out of the interpretation or application of this 
Convention, but this shall be without prejudice to l hi* obligations 
of those High Contracting Parties who have agreed to submit 
their disputes to the International Court of Justice. 1 

§ 828. Brussels Convention on the arrest of ships.— A 
further Convention signed at Brussels on the same day relates 
to the arrest of sea-going vessels 2 and establishes the principle 
that a ship living the (lag of one of the contracting States may 
be arrested in the jurisdiction of any such State “in respect of 
any maritime claim, but in respect of no other claim/’ The 
right of the territorial State is, however, retained to arrest, 
detain or otherwise prevent the sailing of vessels within its 
jurisdiction in accordance with its domestic laws and regulations, 
provided that such arrest is effected under the authority of a 
Court of the appropriate judicial authority of the State in which 
the arrest is made and provided also that the release* of the 
vessel shall be, as a general rule, permitted after the arrest, 
upon the furnishing of sufficient, bail or other security. 

§ 820. Foreign Maritime Courts in the United Kingdom.— 
As an exception to the general principle that a civilised State 
will not allow' a foreign Court to be set up in its territory, the 
Allied Powers (Maritime Courts) Act, 1941, 3 enacted that it 
shall be lawful for any Power allied with His Majesty or for 
any Pow er for the time being at war with His Majesty’s enemies, 
to be authorised to establish and maintain in the United 
Kingdom Courts of Justice, to be called “ Maritime Courts,” 

1 U.N. Publications, A/CN, 4/09. As regards civil jurisdiction in 
collision actions, see infra, § 808. ( f. The Marwern , [1955] 2 W.L.K. 007. 

* [find. 8954.] 

* 4 & 5 Geo. VI, c. 21. 
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having criminal jurisdiction to try persons, not being British 
subjects, for the following offences against the law of that 
Power: (a) any act or omission committed by any person on 
board a merchant ship of that Power; (b) any act or omission 
committed by the master or any member of the crew of a 
merchant ship of t hat Power in contravention of the merchant 
shipping law of that Power; (r) any act. or omission committed 
by any person who is both a national and a seaman of that 
Power in contravention of its mercantile marine conscription 
law. 

The Act was intended as a temporary measure justified by 
the hard circumstances in which the maritime Allied Nations, 
which took refuge in the United Kingdom, found themselves 
as a result of the invasion of their countries and the breaking up 
of their judicial institutions by Germany. 1 Belgium, France, 
Greece, Holland, Norway and Poland were thus enabled to 
establish their Maritime Courts in Great Britain in pursuance 1 of 
the provisions of tlu* Act. These Courts came to an end with 
the return of the exiled Allied Governments to their respective 
count ries. 

§ Civil actions on the high seas.—As regards civil 

actions which arise on board a ship on the high seas, prima facie 
they are governed by the law of the Hag. In England, the 
Courts have an unlimited jurisdiction to decide any matter 
brought before them without reference to the place where the 
cause of action arose. If the persons or property concerned are 
foreign and beyond the reach of the Court, it may decline to 
exercise jurisdiction, as well as in certain other eases where the 
Court is of the opinion that the proceedings could, with more 
propriety, be exercised elsewhere. Attempts are sometimes 
made to detain vessels in a port to obtain money from the 
master or officers of the ship. The practice in this respect was 
laid down in England by tlie Judicial Committee of the Privy 
Council as follows: “ their Lordships consider that in a claim 
for payment, of wages brought by a foreign sailor serving in a 
foreign ship, the Admiralty Court is competent, but that it will 
not exercise its jurisdiction without first giving notice to the 
Consul of the country to which the foreign vessel belongs.” If 
the Consul objects to the jurisdiction of the Court, his protest 
does not necessarily or ipso facto operate as a ban to the 

1 Viscount Simon, Foreign Maritime Courts , J.C.L., vol. 24 (1042), 
pp. 1-5; and Viscount Simon and Dr. de Moor, The Allied Maritime 
Courts, L.Q.H., vol. 58 (1042), pp. 41-50. 

9* 
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prosecution of the suit, as lie has not the power to put a veto 
on the exercise of jurisdiction by the Court of Admiralty. 1 

§ 331. General conclusions on jurisdiction.—Certain con¬ 
clusions may be reached from the foregoing considerations: 

(1) there is a rule of international law requiring merchant 
ships on the high seas to possess a nationality and to be able 
to provide evidence thereof; 

(2) there is at present no generally accepted rule of inter¬ 
national law lixing the conditions under which the nationality 
of a ship can be acquired. These arc matters solely determined 
by the laws of each State; 

(3) as regards the competence of Courts to deal with ques¬ 
tions arising in merchant ships on the high seas, it is a generally 
recognised rule that the Hag-State of the vessel is competent 
to deal with all matters, civil and criminal, which originate in 
the ship. On this subject, however, the municipal legislation 
of the various countries is not uniform. In a majority of 
States, domestic laws are based on the territorial principle of 
jurisdiction, with a concurrent jurisdiction over offences com¬ 
mitted by their own subjects, but excluding their Courts’ 
jurisdiction over wrongs committed by foreigners abroad, 
including foreign ships on the high seas, even against their own 
nationals. 

§ 332. Shipwrecks in the open sea. The general rule 
governing wrecks on the high seas is that the shipwrecked 
persons and property do not thereby lose the protection of the 
Hag-State of the shipwrecked vessel. 2 The matter is governed 
mainly by municipal law. 3 Under section 510 of The Merchant 
Shipping Act of 1891, the expression “ wreck, includes jetsam, 
flotsam, lagan and derelict found in or on the shores of the sea, 
or any tidal water.” As regards a State's jurisdiction to 
determine disputes relating to wrecks, it was held by M. de 
Martens, the sole arbitrator in The Costa Rica Packet, that in 
the case of a wrongful appropriation of a wreck by a vessel 
on the high seas, the question was cognisable by the Courts of the 
State to which the vessel making the appropriation belonged. 4 

1 The Sinn , |1867J L.K. 2 1\('. 38. As regards American practice, see 
The Fern , The Boheme, [1026] 15 F. (2nd), K87, where it was held that 
jurisdiction over civil claims arising on Lhe high seas was entirely dis¬ 
cretionary. 

a Oppcnhcim, vol. i, p. 607. 

* See sections 510-546 and 566-560 of The Merchant Shipping Act., 1894. 

4 Award dated February 13/25, 1897, Moore’s Arbitrations , vol. 5, 
pp. 4952 et seq and K.G.D.I. (1897), pp. 787-745; Pitt-Cobbett, vol. i, 
pp. 278-281; and McNair, vol. 1, pp. 246-252. 
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§ 333. Prohibition of interference on the high sea. —The 
principle of the freedom of the sea entails as a necessary corollary 
that all nations have an equal right to the uninterrupted use 
of the high seas for their navigation. Lord Stowell expressed 
this fundamental principle as follows: “ In places where 
no local authority exists, where the subjects of all States meet 
upon a footing of entire equality and independence, no one 
State, or any of its subjects, has a right to assume or exercise 
authority over the subjects of another. No nation can 
exercise a right of visitation and search upon the common 
and unappropriated parts of the sea, save only on the belligerent 
claim.” 1 This statement of a famous English Judge of the 
Court of Admiralty embodies a doctrine of universal acceptance, 
namely, that a merchant ship Jiving the Jlag of a recognised 
State is immune from all interference on the high seas by the 
ships of any other than her own State. The right of visit and 
search is a war right; it can only be exercised in time of peace 
by virtue of an express stipulation in an international treaty,® 
or in the course of maintaining the security of navigation 
by a generally recognised usage in the interest of all nations. 
In every ease where a State claims to exercise jurisdiction 
over foreign vessels on the high seas, the obligation lies upon 
it to prove aflirniatively its claim, which must be construed 
strictly as being an exception to the general rule. 

§ 334. The right of approach. One of these exceptions 
is the right conferred by international maritime usage on the 
warships of all nations to approach, in ease of suspicion, a 
merchant vessel on the high seas in order to assure themselves of 
her nationality. This is called the “ right of approach,” enquete 
ou verification du pavilion . (lidel prefers to call it reconnais¬ 
sance . 3 Vessels may be guilty of violations of treaties or of the 
principles of international law relating to fishing, submarine 
cables, the slave trade, piracy or the misuse of a national Hag; 
some means must exist to prevent such infractions from 
passing unpunished, and police jurisdiction is permitted to 
warships on the high seas, in the exceptional circumstances 
so defined. 

§ 335. “ The Marianna Flora.” —The nature of this right 

1 Lc Louis , [18171 2 Denis, 210-243. 

* “Le droit dc visile ct de recherche n'cxiste pas en temps de paix a 
nioins d’un pacic special”: Ortolan, Diplomatic dc la titer , ch. xii. (’/. the 
Flag Verification Agreement between Great Britain and Japan of 1037. 

* Vol. i, p. 280. See also Henri Bolin, Lcs principes de droit 
international ptiblic, lteeueil, vol. 77 (1950), p. 360, and Smith, op. til., p. 49. 
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of approach was fully examined by the Supreme Court of the 
United States in the ease of the Portuguese vessel, The 
Marianna Flora , which was sighted in November 1821, whilst 
engaged on a voyage from Bahia to Lisbon, by the U.S. armed 
ship Alligator . From occurrences on board The Marianna 
Flora , the captain of The Alligator thought that she was in 
distress or wished for some information. He thereupon 
approached her, but. she opened fire on The Alligator 9 which 
replied. After a short engagement. The Marianna. Flora 
surrendered, and she was sent into Boston and her ollieers 
put on trial for acts of piratical aggression. The officers 
pleaded, in their turn, that they mistook the U.S. warship fora 
pirate. The ship was released, and Story, J., in a long judg¬ 
ment, dealt with the legality of the action of the American 
warship in approaching the vessel in order to determine her true 
character. He held that the right of approach appeared to be 
the correct and judicious exercise of a warship’s authority, 
lie emphasised, however, that a party so acting does so at his 
peril, and if he fails to justify his action, he must make com¬ 
pensation. Every ship sails the ocean with the right of carrying 
on her lawful business without interruption, but. she must 
observe the general principle “ sic uterc tuo ut non alienum 
laedus.” 1 

£ :$S6. Anglo-American correspondence of 1859. The right 
of approach was also discussed in the correspondence exchanged 
between the British and American Governments in 1859, in the 
course of which the United States Secretary of State, Mr. Cass, 2 
stated that he agreed with the views of the Government 
of Great Britain, in which France also concurred, as to the 
propriety of every merchant vessel exhibiting her Hag on the 
ocean whenever so requested by the warship of any nation; 
that in reference to the friendly approach by a warship to a 
suspicious vessel, no objection could exist, but the vessel so 
approached could not be bound to lie to or to await the approach. 
The subject is also dealt with at length by Ortolan, 3 whose 
conclusions do not differ materially from those on which the 
United States Supreme Court based its judgment in the case 

1 f 1820] 11 Wheaton J. 

2 Dispatch to Lord Lyons, Hritish Minister at Washington, May 12, 
1850. See also Snow, International hm\ p. 105. 

2 Op, cit. t vol. i, pp. 250 el serf. Cf, Phillimore, vol. iii, p. 520; Fauehillc, 
vol. i (Part II), p. 07; Oppeiihciin, vol. i, p. 004. (iidcl, vol. i, pp. 200 200, 
declares himself against the right of verification of Hag, and only accepts 
the right of approach (reconnaissance) excluding an examination of the 
ship’s papers. 
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of The Marianna Flora. Any interference with a foreign 
vessel on llie high seas is, apart from treaty, an net for which the 
State may have to answer: it is allowable only if there is a 
reasonable ground for suspicion that the character of the ship 
is feigned. It may happen that the vessel which it is desired 
to approach may prove obstinate and refuse to hoist her flag. 
She at once becomes suspect. The usual procedure is then for 
the warship to lire a blank shot, to be followed, if she takes no 
notice of the signal, by a shot across her bows. If the merchant 
vessel, in spite of this warning, still refuses to hoist her llag, 
the wars hi]) may resort to force and compel her to bring to. 
Further proceedings must be left to the discretion of the 
naval commander who must always remember that the use of 
force in time of peace must not be abused and is only per¬ 
mitted as a last extremity. Even in such a case, the forcible 
steps taken must not exceed the immediate necessity, as 
otherwise a naval commander may involve by his action the 
responsibility of his State. On the other hand, if the visit and 
search of the vessel show that she has not been guilty of any 
act justifying her detention, the commanding oHioer of the 
warship must allow her to proceed on her course, after replacing 
everything on board the vessel in order. lie must also enter a 
memorandum of his search in the log-book of the searched 
vessel. A similar procedure governs the exercise of the right of 
approach bv the Tinted States mcn-of-war. 1 

British merchant vessels are, of course, subject at all times to 
the supervision of the ships of the Royal Navy. Any ship abusing 
the British llag may be seized and forfeited unless the Hag is 
being assumed as a ruse de guerre to avoid capture in war. 2 
English Statute law further forbids the use by British vessels of 
any Hag other than the red ensign unless in possession of a 
warrant from Her Majesty or the Admiralty :i and in the old 
ease of Hex v. Henson 4 proceedings were taken against a 
merchant ship for hoisting the King’s colours under circum¬ 
stances which might have east doubts on British neutrality. 

The right of warships to visit merchant ships on the high 
seas was also considered by the Geneva Sea Conference of 1058, 
which approved t he rule on t he subject as substant ially elaborated 
by the International Law Commission in 1056. Article 22 of 

1 Brit t in. International Law for Seagoing Officers (1956), p. 86. 

* Sections 69 ami 74 of the Merchant Shipping Act, 1894. See also 
above, $ 810. 

9 Section 78 of the Act. 

4 [1888] 3 Hagg. 96. 
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the Geneva Convention on “The High Seas” thus provides 
that: (1) exeept where acts of interference derive from powers 
conferred by treaty, a warship which encounters a. foreign 
merchant ship on the high seas is not justified in boarding 
tier unless there is reasonable ground for suspecting: (a) that 
the ship is engaged in piracy; or (b) that the ship is engaged 
in the slave trade; or (r) that, though Hying a foreign Hag 
or refusing to show tier Hag, the ship is, in reality, of the same 
nationality as the warship; (2) in the eases provided for in 
sub-paragraphs (a), (b) and (e) above, the warship may proceed 
to verify the ship's right to Jly her Hag. To this end, she may 
send a boat under the command of an officer to the suspected 
ship. If suspicion remains after the documents have been 
checked, she may proceed to a further examination on board 
the ship, which must bo carried out with all possible considera¬ 
tion: (3) if the suspicions prove to be unfounded, and provided 
that the ship boarded has not committed any act justifying 
them, she shall be compensated for any loss or damage that may 
have been sustained. 

§ 337. The right of self-defence.—Another exception to t he 
general rule excluding the jurisdiction of one State over the 
persons or property of another State on the high seas, relates 
to the right of self-defenee. One of the most famous cases in 
this connection is that of The Virginias ,* which sailed from 
Jamaica in 1873, flying the American flag and carrying men 
and munitions to the Cuban insurgents. She was captured on 
the high seas by the Spanish warship Tornado , brought into 
Cuba, and several of the persons on board, some of whom were 
British and American nationals, were summarily tried by court- 
martial and executed. The Spanish Government justified its 
action on the ground that the right of self-preservation was 
superior to the normal right of the freedom of the seas. Great 
Britain demanded, and obtained, reparation for this treatment 
of her subjects, and although she did not contest the right of 
the Spanish Government to seize The Virginias, she maintained 
that, after the vessel had been seized and the passengers and 
crew detained, no pretence of imminent necessity of self- 
defence could be alleged. It was therefore the duty of the 
Spanish authorities to prosecute the offenders “ in proper 
form of law and to have instituted regular proceedings on a 
definite charge before the execution of the prisoners,” and that 

1 Moore's Digest , vol. 11, pp. 805-003; Parliamentary Papers (1874), 
lxxxi. 
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if this had been done, it. would have been found that “ there was 
no charge either known to the law of nations or to any municipal 
law under which persons in the situation of the British erew 
of The Virginius could have been justifiably condemned to 
death.” 1 On the other hand, the American Government 
strongly disputed the right of the Spanish warship to capture 
The Virginius on the high seas upon an apprehension “ that 
she was assisting or endeavouring to assist the insurrection in 
Cuba.” The matter was amicably settled between the American 
and Spanish Governments, and it was eventually found that 
the ship was not entitled to registration as an American ship, 
but was living the United State's Hag fraudulently. Hall is 
of the opinion that the conduct of the Spanish authorities in 
shooting the insurgents on board The Virginius might have 
been seriously arraigned by the United States had the latter 
country chosen to do so . 2 Pitt-Cobbctt sums up the position 
as follows: the right of self-defence, as recognised by the law 
of nations, will confer on a State, in a case where its safety is 
threatened, a self-protective jurisdiction which will entitle it 
to visit and arrest a vessel on the high seas and to send her in 
for adjudication. “ But the danger must be imminent; and 
the circumstances, both as regards the local situation and the 
conduct of the vessel, must be those of grave suspicion.” 3 


Jurisdiction over Merchant Vessels in Foreign 
Territorial Waters and Ports 

§ 338. Legal position of merchant-men in foreign waters.— 
A merchant vessel is subject in many cases to the jurisdiction 
of the country in the territorial waters of which she finds 
herself, and there exists no doubt that a State can impose the 
observance ol* its laws of police and security in the whole area 
of its marginal belt oil ships remaining there. But does a 
State’s jurisdiction extend equally to foreign ships which only 
pass through its territorial waters without anchoring there ? 

1 Westlake, voJ. i, p. 180. 

* Page 831. 

8 Op. cit. 9 vol. i (5th ed.), p. 168. The bombardment of Copenhagen 
by the British fleet on the ground of self-defence is dealt with by Oppen- 
heini, vol. i, p. 000, and Hull, pp. 326-327. Cf. the eases of The Amelia 
Island (1817) and The Caroline (1837) in Westlake, vol. i, p. 171, and 
Hall, pp. 323 324. See also infra , $ 355. The case of The Mary Lowell , 
raising a dispute between the United States and Spain, was settled by 
arbitration and the Umpire's award was based on the right of estoppel 
and not that of self-defence: Moore’s Digest , vol. 2, p. 983. 
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§ 339. Right of innocent passage..In the first place, the 

right of innocent passage is now generally recognised in favour of 
merchant ships of all nations. The Bril ish reply to t he Experts’ 
“■ Questionnaire ” in 1929 expressly accepts this principle, 
whilst emphasising at the same time the fact that “ the essence 
of the right is that it is one of innocent passage and the vessel 
cannot claim to transport through territorial waters persons 
or goods whose presence there is prejudicial to the safety, good 
order or revenues of the State.” 1 Similarly, the Institute of 
International Law, in the revised Resolutions adopted at 
Stockholm in 1928, declared that merchant vessels have the 
right of innocent passage through the territorial sea. They are, 
however, subject to the laws and regulations of police and 
navigation enacted by the littoral State and amenable to its 
jurisdiction in the event of their violation. 2 The same rule 
is laid down in article 10 of the 1926 Draft of the International 
Law Association: “ the ships of all countries have the right to 
pass freely through territorial waters, but are subject to the 
regulations enacted by the State through whose territorial 
waters they pass.” 3 

The Convention approved by the (ieneva Sea Conference on 
“The Territorial Sea” adopts the same principle of innocent, 
passage and adds that “a coastal State must not hamper such 
passage” (article 15), and further that “no charge may be 
levied upon foreign vessels by reason only of their passage 
through the territorial sea.” They may only be levied, without 
discrimination, as payment for specific services rendered to the 
vessel (article 18). The Convention, recognises at the same 
time that a coastal State may take all necessary measures to 
prevent every passage which is not innocent; in the ease of 
ships proceeding to interior waters, the eoastal Stale has also 
the right to take the necessary steps lo prevent any breach 
of the conditions to which the admission of these ships to those 
waters is subject (article 10). 1 

§ 340. Criminal jurisdiction over passing ships. —Looking 
at the ease of passing vessels by itself, it is difficult to contest 
the right of the littoral State to apply its criminal jurisdiction 

1 Reply to Point 9 of the* “Questionnaire/' op. cil., and Bril isli Comments 
to the International Law Commission of March 15, 1956, op. at. 

2 Annuaire, veil. 34, p. 757 (art. 6), revising the Draft Regulations 
adopted in 1894, ibid., vol. 13, p. 325. 

3 34th Report. (Vienna Conference), p. 102. Cf. On the right of 

innocent passage, Sibert, Traite de droit international public , vol. 1 (1951), 
pp. 296-298. 4 See also supra, § 145. 
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over the ships and persons on hoard, if it chooses to do so. 
But. it is evident that the interests of the State are only 
attracted to acts whose consequences extend outside the ship 
and that to attempt to exercise jurisdiction in respect of acts 
producing no effect beyond the ship and not tending to do so 
is, as Mall puts it, “ of advantage to no one.” 1 The Draft 
Convention which emerged out of the labours of The Hague 
Codification Conference of 1930 provides that a coastal State 
may not take any steps on hoard a foreign vessel passing through 
its territorial sea to arrest any person or to conduct any 
investigation by reason of any crime committed on hoard the 
vessel during her passage, save only in the three following cases: 
(1) if the consequences of the crime extend beyond the vessel, 
or (2) if the crime is of a kind to disturb the peace of the 
country or the good order of the territorial sea, or (3) if the 
assistance of the local authorities has been requested by the 
master of the vessel or bv the Consul of the country whose 
Hag tin* vessel flies. 1J The same three classic exceptions are also 
to be found in tin* 1 Resolution of the Institute of International 
Law adopted at its Amsterdam meeting of 1057 :t and in the 
Convention of the Geneva Sea Conference of 1958 which added 
a further exception in the ease of necessary measures for the 
suppression of the illicit Irallic in narcotic drugs. 4 

§.‘541. British practice. —The Territorial Waters Juris¬ 
diction Act, 1878, which was enacted ns a result of The 
Franconia ease, 5 allirms the jurisdiction of the Admiralty in 
respect of any offence committed by a person “ whether he is 
or is not a subject of Her Majesty, on the open sea within the 
territorial waters of Her Majesty’s dominions,” alt hough it may 
have been committed on board or by means of a foreign ship. 6 
The absolute rule laid down in this Act is tempered by the 
provision contained in section 8 that. “ proceedings for the 
trial and punishment of a person who is not a subject of Her 
Majesty shall not be instituted in any Court of the United 

1 llall, p. 257. See also Renault, Exercise de la juridietion criminelle 
d'un Elat dan ft la mer territorial r, J.C., vol. 0 (IS70), pp. 2.‘J8 el seq ., and 
Fedozzi, La condition juridiqur dot navi res de commerce , Recueil, vol. 10 
(1025), pp. 205 ft seq . 

2 Article S, op . cit. Similar provisions had already been adopted by 
the Institute of International Law at Stockholm in 1028, Annuaire, vol. 34, 
p. 757 (article 7). 

3 Nos. Ill and IV of the Resolution on the “Distinction between the 
regime of the territorial sea and that of interior waters/’ {In print). 

4 Article 19 on “The Territorial Sea/" 

6 Reg. v. Keyn , [1870] 2 Exeh, D, 03; and supra , § 87. 

• 41 & 42 Viet. c. 73, s. 2. 
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Kingdom except with the consent of one of Tier Majesty’s 
Principal Secretaries of State.” Moreover, although English 
statutory law reserves exclusive Admiralty jurisdiction over all 
vessels in British territorial waters, such jurisdiction is not in 
actual practice enforced except when the effect of the occurrences 
on board the foreign vessel extends beyond the vessel herself 
and those on board and “ the exigencies of gootl government 
are more likely to require that, jurisdiction should be exercised.” 1 2 
In fact, therefore, interference in criminal matters with foreign 
vessels in British territorial waters is limited to what is strictly 
necessary to safeguard public order and the security of the 
State. 

§ 3-42. Civil jurisdiction over passing ships. If the exercise 
of criminal jurisdiction appears justified in such cases, it is 
certain that a State’s claim to enforce its civil jurisdiction in 
similar circumstances would be unwarranted; the ship that 
ploughs these waters in the pursuit of her legitimate trade and 
navigation should be left alone in all matters of her internal 
government. In other words, whilst there is no legal provision 
in existence exempting foreign vessels from the operation of 
the domestic laws of the country in whose territorial waters 
they find themselves,- there is a rule of international comity 
and practice which prohibits the exercise of the local juris¬ 
diction on all acts of internal discipline of the vessel, and on 
all civil acts governing and regulating the rights, duties and 
obligations of all persons on board so long as the peace and 
tranquillity of the littoral State are not affected and its aid 
has not been requested by the master of the ship or the Consul 
of her country. 3 

The Institute of International Law similarly adopted the 
rule at its Amsterdam meeting in 1057 that “a State is not, 
entitled to arrest, or divert a ship passing through its territorial 
sea for the purpose of civil jurisdiction. It. cannot initiate any 
executory or precautionary measures in civil matters except in 

1 Uritish reply to the Experts’ “Questionnaire,” op. cit ., Point 12. 

2 Campania lie Xavcgaadn Xacional (Panama) v. l r .S. American and 
Panamian General Claims Arbitration , |1088| ( The David), Hunt’s Report, 
p. 705. 

3 Ami sec articles 8 and 88 of the Stockholm Resolutions of the 
Institute of International Law, Annuaire, vol. 114 (1028), pp. 740 -757. 
See also article 0 of the Draft Convention udopted by The Hague Codifi¬ 
cation Conference of 1080 and article 11 of the Draft. Convention of the 
International Law Association at Vienna in 1020 (84th Report,, p. 102). 
Cf. Colombos, Territorial waters , Grot ins Transactions, vol. 0 (1924 
p. 92. 
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the case of obligations assumed or responsibilities incurred by 
the ship in view or on the occasion of navigation during her 
passage through the waters of the coastal Slate. A foreign 
ship which finds herself in the territorial sea, but proceeds from 
interior waters is in the same position as if she were still in those 
waters. The same rule applies to n ship which without being 
forced thereby by an incident of navigation, anchors off the 
territorial sea."’ 1 

Practically the same rules are also to be found in the Geneva 
Convent ion on “The Territorial Sea.” 2 

§ 343. Jurisdiction over vessels in port. —The same rules 
are applicable, subject to certain modifications to be presently 
mentioned, to merchant vessels in a foreign port. These 
modifications are justified by the fact that the interests of the 
littoral State are more directly affected by the presence of a 
foreign vessel in its ports than by her passage through its 
territorial waters. The practice followed in this connection by 
the majority of eon!mental States is to disclaim jurisdiction 
over all matters on board foreign ships and to reserve the right 
to intervene only when the peace of the port is endangered. 
This practice is based on the famous decision of the French 
Caused d'Etal in 1 HOG, in The Sally and The Newton , 3 two 
American ships in French ports in each of which one member 
of the crew assaulted the other. It was held by the French 
Court that in the case of offences affecting only the vessel 
and her crew or her internal discipline, the local authorities 
should not interfere except where the offences compromised 
the tranquillity of the port or their assistance was invoked. 

Two further cases may be cited cm the practice adopted by 
the French Courts during the first half of the nineteenth 
century and which follow the rule laid down in The Sally and 
7'he Newton . The first refers to the arrests carried out by the 
French police on board 7'he Carlo-Albedo which was to land 
the Duehessc de Berry in 1832 at Ciudad. The French highest 

1 Resolution No. III, op. ri7. 

2 Article 20. 

B Bulletin des his (1806), Nn. 120, p. 602. Cf. tJie judgment of the 
Italian Court of Cassation in The Alhisstda (I960), which draws a dis¬ 
tinction between acts committed on board ship by members of the crew, 
the effect of which is confined to the vessel, and those which disturb the 
public order of the littoral State. (Reprinted in 11 Dirilto Maritimo (1031), 
p. 300, and Animal Digest, 1929-30, p. 105.) See also Fiore, Trattato di 
dirilto internazionak, 4tli cd. (1904), vul. i, pp. 349-350, and Resolutions of 
the Institute of International Law in Annuairc, vol. I? (IH98), pp. 273-287, 
and vol. 84 (1928), pp. 749-750. 
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Court declared these arrests to be justified, but only on the 
ground that “ the privileges established by the law of nations 
in favour of friendly or neutral ships cease as soon as these 
ships commit acts of hostility in breach of the alliance or the 
neutrality of the State whose flag they carry.” 1 In the second 
case, t he same Court held in 1815 that the arrest by the French 
authorities of the Corsican bandit Bastianesi on board the 
Sardinian vessel, Le Gulnari , at Ajaccio, was valid “because 
the Sardinian Consul, with the approval of his Government, 
had authorised this arrest.” 2 The regulations issued, however, 
in the second half of the nineteenth century give a much wider 
jurisdiction to the French Courts. Thus the Maritime Circular 
of June 21, 185(5, enacts that the right of police, supervision 
and control is absolute “ over all foreign merchant ships in 
French ports and docs not depend in any way on the previous 
authorisation of the foreign Consuls.” An identical rule is 
upheld in the subsequent circular of July 2D, 1899. 3 4 

The same customary principle of international law on the 
subject, is summarised as follows in the Resolution adopted by 
the Institute of International Law at its Amsterdam meeting 
in 1057: “The coastal State may exercise its jurisdiction on 
crimes committed on board a ship finding herself in the interior 
waters of a State. In civil matters, if the seizure of the vessel 
was carried out under the conditions prescribed by local laws 
and international conventions, civil proceedings may be 
instituted against the shipowner even if the vessel or her 
activities did not give rise to the proceedings. However, in 
accordance with a well-established practice, jurisdiction is not 
exercised in criminal matters for acts committed on board the 
vessel and not susceptible of troubling public order. As a 
general rule, jurisdiction is also not exercised in civil matters 
relating to the domestic* affairs of the vessel.” 1 

§34L English case law and statutes. —English practice 
adopts the* principle that the local sovereign is entitled in the 
absence of any treaty stipulation 5 6 to exercise jurisdiction over 
foreign vessels in its ports. Statutory enactments since 1854 
follow the same rule of the absolute jurisdiction of the littoral 

1 Sirey (1832), part i, p. 577. 

2 Ibid . (1845), part i, p. 839. 

* Quoted by Gidel, vol. ii, p. 178. See also French law of July 21, 
1916, on maritime police, ibid. 

4 Resolution No. IV in Annuairc, vol. 47 (1957) (in prinl). Cf. Articles 

19 and 20 of the Geneva Sea Convention on “The Territorial Sea.” 

6 Keg. v. Cunningham , [1859] Hell’s Crim. Cases, 72. 
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State over foreign vessels in British ports. 1 The general 
instructions to Her Majesty’s Consular ollicers lay down a 
similar principle with regard to British ships in foreign ports 
which they declare to he 14 subject to the laws in force at that 
port.” 2 * The jurisdiction recognised to the foreign authorities 
over British vessels in foreign ports is not, however, exclusive 
as the English Courts claim a concurrent jurisdiction over 
offences committed on board British vessels, whether by 
British subjects or not. It was thus held in Reg. v. Carr that 
the indictment against the prisoner for stealing bonds on board 
a British ship while moored to the quay at Rotterdam was 
properly brought in England and that no distinction ought to 
be drawn between those who form part of the crew, those who 
come to work in or on the ship, those who are present in¬ 
voluntarily or those who come voluntarily as passengers. If 
on board in such a case 44 our law protects them against outrage 
and wrong and from that it follows that they are liable to the 
obligations by it imposed.” :i 

§ 315. Exercise of jurisdiction by Courts in England.—By 
English law, therefore, the Courts enjoy complete jurisdiction 
over foreign vessels in British ports. This jurisdiction applies 
to all questions relating to the legal status of such vessels. 
They consequently claim the right to refuse to recognise the 
exterritorial effect of any decrees of foreign Governments 
affecting the ownership of ships within British ports or terri¬ 
torial waters. In 27 ic Jupiter So. 3, 4 the Court of Appeal, in 
allirming the judgment of Hill, J., held that as this Russian 
vessel was not, at the dale when the Soviet decrees were 
enacted, within the territory of the U.S.S.R. but in a British 
port, the decrees could not validly transfer the property in the 
vessel. The Court of Session of Scotland likewise decided in the 
ease of the Spanish vessel The El Condado r * that the Spanish 

1 Merchant Shipping Act., 1854 (17 & 18 Viet. c. 104, ss. 527 and 528); 
the so-called Plimsoll Act of 1870 (M.S.A. (Amendment) 39 & 40 Viet, 
c. 80, ss. 23 and 24); The Territorial Waters Jurisdiction Act, 1878 (41 & 42 
Viet. c. 73, s. 2); M.S.A.. 1894 (57 & 58 Viet. e. 00, s. 087), and the 
Act of 1897 (60 & 61 Viet. c. 59) relating to the “undermanning of 
ships.” 

2 Instructions of 1907. 

8 [1882] L.It. 10 Q.B. 76, 85 (C.C.H.), following lieg. v. Anderson , 
[1868] 11 Cox’s C.C. 198, which Involved the conviction of a member of the 
crew of a British ship who was a foreigner. See also The Mecca , [1895] 
P. 95, 107 (C.A.). 

4 [1927] P. 122 and 250 (C.A.). 

6 11939] 63 LI.L.H. 83 and 330. CJ. U.S. Circuit Court of Appeals for 
the Second Circuit (New York) in The Navcmar , [1939] 64, ibid., 220. 
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decree of July 1937 which ordered the requisition of the vessel 
was of no effect, as she was in British waters at the time and 
therefore outside Spanish territorial jurisdiction. The Supreme 
Court of Canada similarly held in Thv Elise 1 that it would be 
contrary to public policy to enforce* a foreign confiscatory decree, 
purporting to have extraterritorial effect, by seeking to enforce 
it in a Canadian port over a mcn-hant ship which was not in the 
possession of that foreign (GovernmentQuite independently 
of their illegality and uneonstitutionality, these decrees are not 
of such a character that they could be recognised in a British 
Court of Law.'- The decision in The El Condarfo was, further, 
followed and approved by the English Court of Appeal in 
the recent ease of Bank voor Handel en Seheepvaart v. Slatford , 
where it was held that “ if a decree of a foreign Stale purports 
to have extra-territorial effect and to attach or to transfer 
property situated in this country at the time when it was made, 
it will not be recognised by English law and English Courts.” 
No distinction was to be drawn in this respect between foreign 
decrees which are confiscatory in their nature and those which 
are not. 2 Similarly, the English Courts possess jurisdiction to 
entertain a writ of hah can ear pas brought by any person retained 
in custody on board a foreign vessel in a British port and to 
test its validity. 3 If, however, good cause appears on the 
return of the writ, he will bo left to be dealt with by the com¬ 
petent jurisdiction of the flag-State of the vessel. But although 
the jurisdiction of the English Courts is absolute, it is not, as a 
matter of general practice, exercised in ease's involving the 
internal discipline of the ship and the relations between her 
master, crew or passengers. 

§340. British reply to the Experts’ “Questionnaire.”— 
The reply of the British Government to the “Questionnaire” 
addressed to it in connection with The Hague Codification 
Conference of 1930, summarises the British system as follows: 
A State is entitled to exorcise jurisdiction over a foreign 
merchant vessel lying in its ports and over persons and goods 
on board. In criminal matters, it is not usual for the authori¬ 
ties to intervene and enforce the local jurisdiction unless their 
assistance is invoked by, or on behalf of, the local representative 
of the Hag-State or those in control of the ship, or a person 

1 [1949] S.C.U. f>30. 

2 [1953] 1 Q.B. 248. Mr. Justice Atkinson's decision in Lorenizen v. 
Lydden , [1942] 2 K.H. 202, not followed. 

3 Chartcris, Habeas Corpus in respect of detention on a foreign merchant 
man, J.C.L., 3rd scries, vol. 8 (192G), pp. 240-249. 
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directly concerned or unless the peace and good order of the 
port is likely to be affected. In every ease, it is for the 
authorities of the State to judge whether or not to intervene. 
In civil matters, the State is entitled to exercise jurisdiction on 
a merchant vessel lying in its ports or on property on hoard 
whenever the jurisdiction is invoked by private litigants, but 
where the suit is initiated against the vessel or the property, 
the vessel or property on hoard should always be released on 
giving bail or security. The authorities of a State are entitled 
to make an arrest upon a foreign merchant vessel lying in its 
ports. 1 As a matter of courtesy, not ice of the arrest is generally 
given to the Consul of the flag-State of the ship. 

§ 347. Effect of commercial and Consular conventions.— 
The manifest inconveniences which are likely to result from 
these conflicts of jurisdiction between t he flag-State and the 
territorial State have been obviated in many cases by the 
signing of bilateral treaties of commerce and navigation or by 
Consular conventions. The general effect of these treaties and 
conventions between the cont racting parties is to confer upon 
the Consul of the country to which the vessel belongs an 
exclusive control over all matters relating to the internal 
order of the vessel, together with a limited right: of jurisdiction 
in criminal and civil cases, and also the authority to invoke, if 
he considers it: necessary, the assistance of the territorial Power, 
but to reserve the jurisdiction of the latter Power in eases where 
the public order or the peace of the port is involved. It is, 
however, difficult in some eases to determine the exact- scope 
of these exceptions to the territorial jurisdiction, even when 
established by treaty or convention. 2 It would, therefore, 
appear that until the question is settled by international 
agreement, the general rule should be applied that the juris¬ 
diction of the local authorities must., on principle, prevail over 
that, of the flag-State of the vessel, except in the case of the 
internal discipline of the vessel or unless there is an express 
provision to the contrary in any convention lad ween the two 
States concerned, or unless the local authorities elect to waive 
their right of jurisdiction as a matter of comity. 

§ 348. American practice in criminal matters.—In the 
United States, section 272 of the Criminal Code of 1900 made 
punishable many crimes if committed upon the high seas, or in 

1 Point 15, op. tit., p. 99. 

1 Pitt-Cobbctt, op. tit vol. i, p. 292; Piggott, Nationality , vol. ii, 
pp. 17-21. 
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any other waters within the Admiralty and maritime jurisdic¬ 
tion of the United States and out. of the jurisdiction of any 
particular State and also u if committed within the Admiralty 
and maritime jurisdiction of the United States and out of the 
jurisdiction of any particular State on board an American 
vessel.” This enactment is in accordance with American case 
law extending over a period of several years and admirably ex¬ 
pressed in the judgment of the United States Supreme Court in 
the famous Wildenhuss Cast’ in 1887: “if crimes arc committed 
on board of a character to disturb the peace and tranquillity 
of the country to which the vessel has been brought, the 
offenders have never, by comity or usage, been entitled to any 
exemption from the operation of the local laws for their punish¬ 
ment if the local tribunals see lit to assert their authority.” 1 
The general rule governing American jurisdiction was again 
reaffirmed by the same Court in Canard v. Mellon where it was 
held that “ a merchant ship of one country voluntarily entering 
the territorial limits of another, subjects herself to the juris¬ 
diction of the latter. The jurisdiction attaches in virtue of her 
presence just as with other objects within those limits. Of 
course, the local sovereign may out of consideration of public 
policy choose to forgo the exertion of his jurisdiction or to 
exert the same in only a limited way, but this is a matter 
resting solely in his discretion.” 2 As regards United States 
jurisdiction over American vessels in foreign ports, it w T as 
decided in United States v. Flores'* that article it (s. 2) of the 
Constitution grants jurisdiction for punishment of crime's 
committed on hoard American vessels while in foreign waters, 
including the ease when the vessel was at a river port remote 
from the sea. The Supreme Court admitted that the power 
to punish in such eases is limited by the jurisdiction of the 
other State within whose territory the crime is committed. 
In ease the laltcr State asserts jurisdiction, there is not full 
agreement among writers on international law, nor is the 
practice conclusive as to which of the two sovereignties should 
yield to the other. But since the foreign State concerned did 

1 1 1887J 120 U.S. 1. Cf. United States v. Rodgers , f]80»J 150 U.S. 259, 
and Uranic v. Jar tea Co., [10:S1 ] 282 U.S. 23-1. See also In re Ah Sing, 
[1882] 13 Fed. Rep. 280. 

* [1923] 202 U.S. 100, 12*. Cf. The Helgenland , [1885] 114 ll.S. 355; 
The Ester , [1911] 190 Fed. 210. 

8 [1933] 289 IJ.S. 137, 157. Cf. Sack, The doctrine of quasi-territoriality 
of vessels , New York University Law Quarterly Review, vol. 12 (1935), 
No. 4, pp. 44 el seq ., and Fenwick, International Laic , 3rd edition (1948), 
pp. 313-323. 
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not in the present, ease assert jurisdiction, it was not necessary 
for the Court to express an opinion on that point “asthe principle 
ought to ho applied that the matter ought to he governed hy the 
law of the ship's Hag.'’ 

§ 819. In matters involving the internal discipline of the 
vessel. The application of American civil jurisdiction over 
foreign vessels in United States ports is similarly reserved to 
the territorial Courts, although, as a matter of comity, it is not 
exercised on all questions affecting solely the internal order and 
discipline of the vessel and her “ occupants.” 1 Several pro¬ 
nouncements of t he American Government and of the American 
Courts may he quoted in support of this principle. Mr. Marey, 
the then Secretary of State, stated in 185(5 t hat “ t here is a 
mutual disposition on both sides” (British and American) 
“ not to exert local jurisdiction in a way which will interfere 
with the proper discipline of the ships of either nation.” 2 
The same rule was reallirmed, at various periods, by Ills 
successors in ofliee. Thus, Mr. Fish, in protesting against the 
jurisdiction assumed in 1875 hv the Hong Kong tribunals with 
regard to the internal affairs of two American vessels at that 
port, said: “This Government has never failed to recognise 
the effective beneficence of domestic regulations in promoting 
discipline, order and good government on vessels engaged in 
the merchant service. They rest upon principles of convenience, 
international comity and well settled rules of public law.” 3 
Mr. Frolingliuysen also emphatically asserted in 1888 that “local 
Courts should decline to take jurisdiction in cases involving 
acts of mere interior discipline of vessels entering the ports of 
another nation than their own.” 4 Finally, Mr. Lansing 
expressed the same views in 1911 in his communication 
to Sir Cecil Spring-lliee, the then British Ambassador at 
Washington. 5 

Two leading judgments of the United States Supreme Court 
may also be cited as providing a further illustration of the same 
principle: that of Waite, C.J., in 11 i Idea truss Case (already 
referred to), and that, of Judge Brewer in Patterson v. The Bark 

1 Hyde, vol. i, p. 789. 

a To Mr. Crumpton, British Minister at Washington, April 19, 1856, 
Moore’s Digest, vol. 2, p. 290. 

* To Mr. Schenck, March 12, 1875, ibid., p. 295. 

4 To Baron Schaeffer, November 18, 1888, ibid., j>. 297. 

* United States For. Bel. (1911), p. 812. See also Mr. Bayard’s 
communication to Mr. White, IJ.S. Charge d'Affaires in London, March 1, 
1889, ibid. (1889), p. 147, and Colomhos, Territorial waters , Grotius 
Transactions, vol. 9 (1921), pp. 98 -94. 
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Eudora. It was held, in the first case, that “ by comity, it 
came to be generally understood among civilised nations that 
all matters of discipline and all things done on board which 
affected only the vessel or those belonging to her, and did not 
involve the peace and dignity of the country or the tranquillity 
of the port., should be left by the local Government to be dealt 
with by the authorities of the nation to which the vessel 
belonged, as the laws of that nation or the interests of its 
commerce should require.” 1 In the second case, the con¬ 
clusion was reached, after a review of the principal decisions 
of the Supreme Court on the subject, that “ there is an implicit 
consent on the United States Government to leave the juris¬ 
diction on all internal matters of merchant vessels in our ports 
to the States whose flag they carry, although such a consent 
may bo withdrawn.” a 

§ 350. General practice in the various countries.— In actual 
practice there seems to be little difference between the decisions 
of British and American Courts on the one hand and those of 
France and the principal continental countries, which follow the 
French precedents, on the other. The Anglo-American Courts 
are inclined to observe in all cases that their legal power to 
assert jurisdiction is clear, but that as a matter of international 
comity and usage, they ought to decline to entertain the case; 
the Courts of France and other countries prefer to rest their 
judgments upon the ground that it is the invariable rule to 
leave to the ship herself, and the authorities of her Hag-State, 
all questions solely affecting her internal discipline and legal 
relations. 

This is also the principle adopted by the Institute of Inter¬ 
national Law at its Stockholm and Amsterdam Conferences and 
bv the International Law Association at its Vienna Conference 
in 1026: 3 by The Hague Conference of I960 (article 0) and by the 
Geneva Sea Conference in 1058 (article 10). The international 
practice so upheld by these learned bodies and experts of the 
Hag-State's jurisdiction, was reallirmed quite recently by the 
United States Supreme Court in Lauritzen v. Larsen 4 which 
following its previous decision in Wildenhuss Case 5 and in United 
Stales v. Flores 6 held that “all matters of discipline and all 

1 [1887] 120 U.S. 1. 

2 poo:!] loo ir.s. loo. 

3 See supra , §§ 339 340. 

4 [1953| 645 U.S. 571, 585. 

6 |1887] 120 F.S. 1, 12. 

* j 1900] 289 U.S. 1557, 158, and Cunard v. Mellon (supra) at p. 123. 
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things done on board” which did not involve the pence or the 
tranquillity of the port where the vessel found herself should 
he left to the authorities of the Hag-State. 

In direct opposition to these leading authorities, the Scottish 
Court of Session decided in McKinnon v Iberia Shipping Co. 1 
in a claim for damages arising out of an accident suffered by 
the engineer of the British vessel The Baron Ramsay whilst, 
she was lying at anchor off San Pedro do Maeoris in the 
Dominican Republic, that the claim could only sneered if it was 
actionable both by the foreign law as well as by the law of 
Scotland, although all the events in this cast* were internal to 
the ship. It is submitted that this decision of the Scottish 
Court is contrary to established international practice. 

§851. Right of asylum in merchant vessels.—Merchant 
ships which find themselves in foreign territorial waters or ports 
cannot provide any refuge for persons fleeing from the local 
authorities or for political refugees. Similarly, if a. merchant 
vessel enters a foreign port having on board a national of the 
territorial State, the local authorities enjoy the power to arrest 
him. It is in accordance with this principle that the arrest of 
Sotelo, a Spanish national on board the French mail-steamer 
The Ocean , by the Spanish authorities while she put in at a 
Spanish port, must be held to have been justifiable, in spite of 
the masters protest. 2 In the ease of T. \Y. Unit, a fugitive 
offender. Sir Richard Webster, the then Attorney-General, 
advised that u a warrant, for I lie arrest of a person, whether 
issued in respect of a crime* committed in England or under 
the authority of the Extradition Acts, can be executed on 
board a British vessel whether in British territorial waters or 
on the high seas or on board a foreign vessel (not being a public 
ship) while such vessel is within British territorial waters and 
that the owners or Ilicir agents are not entitled to prevent the 
police authorities, when duly armed with a warrant of arrest, 
from boarding her for the purpose of executing such warrant. !1 3 
It is customary to inform the Consul of the State to which the 
ship belongs in all eases when* the local authorities decide to 
proceed to an arrest. 

§ 852. Desertion from merchant vessels in a foreign port.— 
If officers or members of the crew of a foreign merchant ship 
desert wdiilc their vessel is in port, the local authority is under 

1 11055] S.C. 20. 

8 J.C., vol. 17 (1890), p. 048. 

8 Foreign Oilice, U.S.A., dated November 7, 1891. 
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no obligation, apart from special conventions, to assist the 
master in bringing back the deserters. Many States have, 
however, entered into treaties whereby they mutually agree to 
help in the arrest and return of the deserters to their vessels. 1 
Generally the request for assistance has to come from the 
foreign Consul, who must produce evidence that the deserter 
is a national of his State and a member of the erew of a ship 
of his nationality. All expenses incurred by the local authori¬ 
ties must be made good by the Consul, and a limit is fixed 
within which the deserter must be restored to the vessel; 
otherwise he will be released. 

§ 353. Vessels in distress.—When a ship is driven to take 
refuge in a foreign port, by stress of weather, or is compelled to 
do so by force mnjeure or any other overruling necessity, she 
is not subject to the local regulations of the port with regard 
to any incapacity, penalty, prohibition, duties or taxes in 
force at that port. This rule was allirmcd as far back as 
1809 by Lord Stowell in The Eleanor , 2 where be held that 
44 real and irresistible distress,” proved by dear and satisfactory 
evidence, “ must; be at all times a sufficient passport for human 
beings,” entitling them to the rights of hospitality in a Hritish 
port. The French Court of Cassation also decided in The 
Carlo-Alberto that a ship in distress “ is placed, among civilised 
nations, under the protection of good faith, humanity and 
generosity.” 3 4 The same principle is followed in the United 
States. As Story held in The Ilrig Concord * “ where goods 
are brought by superior force, or by inevitable necessity, into 
the United States, they are not deemed to be so imported, in 
the sense of the law, as necessarily to attach the right of 
duties becoming payable.” A similar rule applies to vessels 
driven into a port by mutineers, independently of the will or 
intention of the shipowner.* In order to exempt, however, a 
vessel from the local regulations, it is required 44 that the 
necessity must be urgent and proceed from such a state of 

1 The Foreign Office List, for ]!U2 contains a list of the “Treaties, 
Conventions, Agreements, Declarations, and Orders in Council” between 
the U.K. and Foreign .Powers for the mutual surrender of merchant seamen 
deserters (at p. 112). 

2 Edw. 135. See also the cases of The Enterprise, The Hermosa and 
The Creole decided under the Anglo-American Mixed Claims Commission, 
185a, in Malloy, op. fit ., vol. i, p. 0(>4. 

3 [18821 Sirey, part i, p. 577. 

4 [1815] 9 Cranch, 387. 

6 Opinion of A.CJ. in the ease of The Maria , in Opinions Attorneys - 
General, vol. i, p. 519. 
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things as may be supposed to produce, on the mind of a skilful 
mariner, a well-grounded apprehension of the loss of vessel and 
cargo or of l he lives of the crew.” 1 The rule based on circum¬ 
stances of farce majeurc extends to ships seeking refuge in a 
foreign port for vital repairs or a strict necessity of provisioning. 
In such a ease, international customary law “ declares that the 
local State shall not take advantage of the ship’s necessity.” 2 3 

§ 354. Shipwrecks off foreign ports.—As regards vessels 
and property wrecked off the coasts of a foreign State, the 
Institute of International Law adopted the following Resolution 
at its Stockholm Conference in 1928 2 : The territorial authori¬ 
ties owe help and assistance to foreign vessels wrecked on their 
coasts; they must ensure the respect of private properly and 
notify the Consul of the wrecked vessel and assist the officers 
of this Consulate in their action as soon as they take steps in the 
matter. The act ion of the Consular authorities of the ilag-State 
of the shipwrecked vessel must, however, be exercised within 
the limits consistent with the legislation in force of tiie territorial 
State and in accordance with existing Conventions, if any. 

§ .‘155. Case of self-defence.—The principles so far examined 
make it clear that the only ground on which a State is entitled 
to exercise jurisdiction over a foreign vessel is by reason of the 
fact that the vessel finds herself within that State's territorial 
waters or ports. It follows that a State has no right to interfere 
with foreign vessels anchored in foreign waters or ports out¬ 
side its jurisdiction. The only exception to this rule is based 
on self-defence and may be illustrated by the ease of The 
Caroline which occasioned a famous controversy between 
Great Britain and the United Stales in 1838. It arose under 
the following circumstances: A large body of Canadian in¬ 
surgents and United States sympathisers had collected in the 
State of New York, where they obtained by force small arms and 
twelve guns from an arsenal, fired shots across the river Niagara 
into British territory and were preparing to employ The 
Caroline for their transport. To prevent the crossing from 
being effected, a British force boarded her while at her moorings 
on the New York quay and sent her adrift down the falls of 
Niagara. The United States complained of the violation of its 
territory, and said that it lay on the British Government to 

1 The New York , [18181 3 Wheat. 59. 

8 .Jessup, p. 194. (T. The Louise E., [1923] 293 Fed. 933, and The 

Hebecca (1929), A.J.I.L., vol. 23, p. 8(K>. 

3 Annuaire, vol. 34, pp. 737-738 (art. 0). 
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show a “ necessity of self-defence, instant, overwhelming, leav¬ 
ing no choice of means and no moment for deliberation.” It 
will be for it to show also that the “ local authorities of Canada, 
even supposing the necessity of the moment authorised them 
to enter the territory of the United Slates at all, did nothing 
unreasonable or excessive, since the act justified by the 
necessity of self-defence must be limited by that necessity and 
kept clearly within it.” This statement of the American 
Government, although expressed in somewhat too emphatic a 
language , 1 was good law, except as to the emergency leaving no 
moment for deliberation, which seemed to imply, but perhaps 
was not intended to imply, that the act was one which delibera¬ 
tion would condemn.* The facts in the ease proved that there 
was no choice of means, as t here had been no lime for applica¬ 
tion to the American Government and that the invasion was 
imminent. The British action was also limited to t he minimum 
of violence necessary to deprive the invaders of the use of the 
vessel by means of which they intended to cross over to Canada . 3 
The British Government was therefore in a position to fully 
justify the acts of ils authorities, hut at (he same I ime it did not 
fail in its official correspondence with the American Govern¬ 
ment to express its regret that reasons based on self-defence 
had rendered it necessary to depart, even formally, from the 
principle of the inviolability of foreign territory. The incident 
was accordingly treated as closed . 4 

1 Jla 11, j>. 321. Cf, the American case of The Stoop Jtalph (10Ol), 30 
T.S. Court of Claims, 204: and Hin Cfieng, (SvHerat Principles of Laze as 
applied by international Courts and Tribunals (1053), p. 04. 

2 Westlake, vof. i, p. at:;. 

5 Hall, p. 324. Hyde, vol. i, pp. 230 210, and It. Y. Jennings, The 
Caroline, and McLeod cases , A.J.I.L., vol. 32 (1038), pp. S2-00. 

4 Parliamentary Papers (1843), Ixi, pp. 40 -51. 
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INTERNATIONAL REGULATION OF NAVIGATION, 
OVERSEAS COMMERCE AND FISHERIES 

Safety of Maritime Navigation’ 

§ 356. Regulation of sea traffic.— Maritime navigation 
obviously requires for its efficiency that its safety should be 
secured. We have seen that, order on board a merchant vessel 
is maintained by the discipline enforced by the master exercis¬ 
ing the powers conferred on him by the Hag-State of the ship. 1 
As regards freedom of navigation, orderly movement is ensured 
by adherence to t he rules of t he road, the use and display of lights 
and signals and the observance of the general regulations in 
force for t he prevention of collisions. There have been successful 
attempts in modern times to arrive at international agreements 
for increasing the safety of life at sea, although from the earliest 
days of navigation, seafaring men have been subject to rules 
dealing with collisions and salvage which may be said to form a 
“ common law of the sea, adopted by the common consent of 
States.” This “common law” was binding, not because it was 
imposed by any superior Power, but because it. bad been gener¬ 
ally accepted as a rule of conduct. Whatever may have been its 
origin, whether in the usages of navigation or in the ordinances 
of maritime States, or in both, it has become the law of the 
sea only bv the concurrent sanction of those who may be said 
to constitute the shipping and commercial world. As regards 
changes in these rules, they have been accomplished by the 
concurrent assent, express or understood, of maritime nations. 2 

In dealing with the subject of collisions at sea, two different 
aspects have to be envisaged: (1) the means taken for avoiding 
collisions, i.c. the rules of the road and signals at sea; (2) the 
competent Courts for determining actions on collisions and 
the damages resulting therefrom. 

§ 357. Rules of the road at sea.—It is clear that for the 
safe navigation of the ocean, common action is necessary, and 
this was originally brought about more by each State adopting 
the same set of rules than by means of any international 

1 See above, § 317. 1 The Scotia, [1871J 14 Wallace 170. 
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convention. The rules must determine as minutely as possible 
the manner in which ships are to bo steered when approaching 
each other, so as to avoid the risk of a collision; the look-out 
which must be kept and the lights and signalling equipment 
which must be carried in order that a vessel may have timely 
warning of the approach of another. In this, as in many 
other matters relating to the sea, Great Britain has led the way. 
The conduct of the master in charge of a ship was governed in 
England by customary regulations of seamanship from very 
old times, and, as appears from the ease of The Resolution it 
was the duty of the Trinity Masters to advise the Admiralty 
Court on the rules of navigation. The first general set of rules 
regarding the avoidance of collisions was published by Trinity 
House in 1810 and was recognised as enforceable by the 
Admiralty Court. 2 Many of these rules were made statutory 
in 181G, 3 and since then British legislation has been increasingly 
responsible for the codification of the old and mainly un- 
wrilten customary regulations. Thus, The Merchant Shipping 
Amendment Act, which was passed in 18G2, 4 imposed a duty 
on every ship to stand by after a collision. It further provided 
that, with reference to the rules of the road, English law would 
equally apply to foreign ships in the Courts of this country. 
But even before 18G2 the duty of one ship to spare no effort 
to save life and to render every assistance to another was 
recognised by the Court of Admiralty, and failure to stand by a 
ship injured in a collision was punished by compelling the 
defaulting ship to pay the costs of the suit, although she might 
be free from blame in other respects. The Act of 1802 was 
accompanied by a set of 44 Regulations for preventing collisions 
at sea,” which were adopted by the United States in 1801 and, 
in less than ten years, were accepted as obligatory by more 
than thirty of the maritime States of the world. The Act of 
18G2 was followed by The Merchant Shipping Act: of 1891, 6 
which is still in force. It contains an important section (121) 
under which Her Majesty is empowered, subject to the consent, 
of the foreign Governments concerned, to direct; that the 
regulations for preventing collisions at sea shall apply to foreign 
ships, whether within British jurisdiction or not. By the 
Order in Council of October 18, 1910,® they have been made so 

1 (1789) BurrcH'K Admiralty cases , p. 332. 

2 The Duke of Sussex, [18411 1 Win. Uol>. 271, and Marsden, The law 
of collisions at sea , 9t:li ed. (1981), pp. 287 ct scq. 8 9 & 10 Vic;t. c. 100. 

4 25 & 20 Viet. c. 03. 6 57 & 58 Viet. c. 00. 

• S.R. & O., 1910, No. 1113, p. 457. 
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applicable to the ships of the great majority of Powers, thus 
conferring upon the regulations an international character and 
obviating the i neon veil i cnees arising from the previous diversity 
of rules in other countries, which were not always identical with 
the British rules. 

The Order in Council of 1910 enacted a new set of Regula¬ 
tions containing detailed rules as to the lights to be carried and 
exhibited by vessels, the use and display of signals and the 
steering and sailing directions to be observed for the prevention 
of collisions. 1 * These regulations were revised at the London 
Conferences of 1929 and 19IS and became effective on January 1, 
1951. They are of statutory validity as they were passed 
under the powers conferred by section 118 (1) of The Merchant 
Shipping Act, 1891. They are binding on all ships with 
the sole exception of ships belonging to Her Majesty (section 
711). The reason for this exemption is not based on any 
exceptional favour granted to British men-of-war, but is justified 
by the special set of circumstances arising when they are sailing 
in company, which makes it dangerous and bad seamanship to 
apply the ordinary regulations. They are not, however, exempted 
from observing the rules of good navigation when steaming 
upon the high seas and in waters connected therewith and 
navigable by sea-going vessels - as they are governed by the rules 
contained in the Queen's Regulations and Admiralty Instruc¬ 
tions 3 which are, for all practical purposes, similar to the 
existing regulations for the prevention of collisions. 

It was held by I he Court, of Appeal in The Albion that since 
the vessel belonged to the Crown, t he collision regulations were 
not applicable to her. Neither did the Queen's Regulations 
and Admiralty Instructions apply to her as she was not com¬ 
missioned. She was nevertheless bound to take a standard of 
care to which those in charge of her should have conformed 
in accordance with the collision regulations . 4 

§ 358. Code of signals.—The first code of signals for use 
by all nations was published by Great Britain in 1857, under the 
name 44 The Commercial Code of Signals,” and soon afterwards 

1 The regulations are intended not only to prevent collisions, but to 
prevent risk of collision. Cf. Court of Appeal in The Beryl , 1.1884] 0 P.I). 
187, per Brett, MM. Sec* also infra. $$ 888 390. Cf. Marsden on Collisions 
at Sea , 10th cd. (1953), pp. 409 et sci/. 

» H.M.S. Sans Parcil , [1900] 1\ 207 (C.A.). 

0 Articles 3501-3503. And see The Truculent , |1952| I\ 1. 

4 Thomas Stone Shipping Ltd. v. Admiralty and Others. The Albion , 
[1953] P. 117. 

10 
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the British Government, in conjunction with the French 
Government, invited the attention of the other nations to this 
Code, with the result that it became of almost universal 
application. The Merchant Shipping Act of 1873 1 specified 
ill its First Schedule the signals which were 44 deemed to be 
signals of distress,” whilst t he signals speciiicd in the Second 
Schedule of the Act were “ to be used and displayed if a vessel 
required the services of a pilot.” 2 As a result of the Conference 
held in London in July 1879 a further edition of the Code of 
Signals, called 44 The International Code,” was issued in the 
following year. The Conference which met at Washington ten 
years later did not produce any Convention, but recommended 
a set of rules for adoption by all nations for preventing collisions 
at sea, and also a revision of the code of signals. This revision 
was made in England and nearly all States adopted the changes. 
A fresh edition of the 44 international Code of Signals ” was 
published by the British Board of Trade in 1900 and was in 
general use thereafter. It applied to “ all ships of the national 
navy and of the merchant marine on the high seas and in the 
adjoining waters accessible to sea vessels.” A new draft code 
prepared by the British Government was considered and 
recommended for adoption by the International Radio¬ 
telegraph Conference of Washington, 1927. The new edition 
of this 44 International Code of Signals,” after having been 
edited in several languages, became effective in 1934. At the 
same time, an international standing Committee, entrusted with 
the task of keeping the code up-to-date, was established in 
London and placed under the Board of Trade. 

In 1930, a Conference met at Lisbon for the 44 Unification 
of Buoyage and the Lighting of Coasts,” and it adopted an 
agreement regulating the use of maritime signals for information 
or warnings to navigators . 3 The same Conference further 
adopted the Convention on 44 Manned Lightships not on their 
Stations ” which provides that such lightships must not show 
their characteristic lights, hut must hoist the special signal 
indicated in the Convention . 4 

1 30 & 37 Viet. c. 85, ss. 18 and 10. 

2 The Pilotage Aet, 1013 (2 & 3 On. V, c. 3), has revised and con¬ 
solidated the general law on pilotage. Cf. articles 3471 -3482 ol* the 
Q.K. & A.I., and the Pilotage Authorities (Limitation of Liability) Aet, 
1030 (20 (Jeo. V and 1 Edw. VIII, e. 30). 

3 League Documents, C. 034 M. 253, 1030, VIII. See also the Agree¬ 
ment for a “Uniform System of Marine Buoyage” of May 13, 1030 in 
Hudson, op cit. y vol. 0, p. 851. 

4 Treaty Series No. 13 (1031) [Cind. 3701]. 
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§ .T59. Coastwise lights. An important service for the 
safety of navigation is provided in all maritime countries by 
the erection on their coasts of seamarks, lighthouses and 
beacons for the guidance of seafarers. Jn England, Trinity 
House is the oldest institution of its kind in Great Britain, 
and probably in the world. It was granted its lirst charter 
of incorporation by Henry VIII in 1511, and one of its main 
tasks was the cheeking of the systematic wrecking and pillage 
of ships which prevailed at that time on the English coasts 
as on those of other countries. A little later, an Act of 
Parliament passed in Elizabeth Ls reign granted to t he Corpora¬ 
tion the right to “erect and maintain beacons, marks and signs 
of the sea. for the. better navigation of the coasts of England.” 
It also became responsible for the provision of skilled pilots 
for waters where expert knowledge was necessary, a service 
which it still maintains in the English Channel and the 
approaches to the river Thames. 1 Trinity House now provides 
for the lighting and buoyage of over 2100 miles of coast in 
England, Wales, the Channel Islands and at Europa Point, 
Gibraltar, and for the administration of nearly 100 lighthouses, 
50 lightships, several Jog signal stations, beacons, buoys and 
experimental “Paeons” for ships equipped with radar. It 
also supplies expert advisers to the Port of Loudon Authority 
and the Southampton and Harwich Harbour Hoards. Assessors 
drawn from the Elder Hrclhrcn of Trinity House are known as 
Trinity Masters and they also assist the President and Judges 
of Hie Admiralty Court in collision and salvage eases. 

§ 330. Cape Spartel lighthouse and semaphore signal stations. 
—As a result of the several shipwrecks off the coast of Cape 
Spartel, a lighthouse was constructed there in 18tH, pursuant 
to the decision adopted by the Powers represented at Tangier. 
Its legal position is governed by the Convention signed at 
Tangier on May 31, 18G5, to which fourteen nations are parties, 
including Great Britain and the United States. It is placed 
under the “ sovereignty and ownership of the Sultan of 
Morocco ” and the contracting States bind themselves to respect 
its neutrality. Its administration is entrusted to an Inter- 

1 Sec also ss. G1G-G17 of the Merchant Shipping Act, 18!)i. As to the 
present powers of Trinity House to deal with wrecks, including their 
marking and lighting, sec Trinity House, Corporation of, v. Maritime 
Salvors Ltd. (The Merkur), [Iftiiaj I t JJ.L.K. ttl. Cf. also Gilbert v. 
Corporation of Trinity House, [18801 17 Q.H.D. 7!)a, as to the general 
authority of Trinity House over the lighthouses, beacons and buoys 
throughout the country “for the general convenience.” 
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national Commission, having its seat at Tangier and composed 
of representatives of the signatory States. 1 

In accordance with the agreement concluded between Great 
Britain and France in January, 1892, and approved by the 
Sultan of Morocco and fourteen other nations, a semaphore 
signal station is also established at Cape Spartel. It is ad¬ 
ministered by Lloyd’s but it is placed under the flag of Morocco 
and made subject to the supervision of the diplomatic and 
consular representatives of the signatory Powers at Morocco. 
Its legal regime is not exactly similar to the Cape Spartel 
lighthouse as the semaphore may be closed down in time of 
war at the request of any one of the contracting States. 2 

Another instance of a bilateral convention is that relating 
to the Taganak Island lighthouse concluded between Great 
Britain and the United States on January 2, 1930. 3 The 
Philippine Government has now succeeded to the obligations 
assumed by the United States under this convention to provide 
for the maintenance of this lighthouse. 

§ 3C1. Lloyd’s signal stations. -- The Corporation of Lloyd’s 
in London has the control and working of signal stations in the 
United Kingdom and in various places abroad. 4 It has for 
over two centuries been a centre for the collection and diffusion 
of maritime information. Its agents, established at every 
seaport of any importance throughout the world, are thus in a 
position to give assistance to masters in emergencies arising 
out of casualties to vessels at sea, derelicts or overdue vessels 
and to survey and assess damages to cargoes. The advantage 
of reports from signal stations and semaphores, collected and 
forwarded to all parts of the world in one universal and 
identical system, and of the transmission by wireless telegraphy 
or telephone of urgent messages and orders, through the 
Intelligence Department at Lloyd’s in London, is being 

1 Herstlct, Commercial Treaties , vol. 12, p. 658; Gidcl, vol. i, p. 379. 
The Treaty of Ycddo of June 25, 1866, between Great Britain, U.S.A., 
France, Holland and Japan provides that the Japanese Government will 
establish lighthouses, fires and buoys necessary for making safe for 
navigation the approaches to the Japanese open ports. 

1 Gidel, vol. i, pp. 385-386; Briicl, ojk cil. t vol. ii, p. 159. See further 
the “Regional arrangements concerning Maritime Radio Beacons*' signed 
in Paris on July 8, 1933 (Hudson, op. cit. 9 vol. 7, p. 308). As rcgatds the 
maintenance of “Certain Lights in the Red Sea,” a Convention was 
signed in London on December 16, 1930 ( ibid ., vol. 5, p. 853). 

* U.S. Treaty Series, No. 856. 

4 Lloyd's Calendar , 1958, pp. 181-187, 217-221 and 382. On the origin 
and history of Lloyd’s, see observations of Scrutton, L.J., in Rozanes v. 
Bowen , [1928] 31 L1.L.R. 231 (C.A.). 



INTERNATIONAL REGULATION OF NAVIGATION, ETC. 297 

increasingly availed of by many foreign Governments. Lloyd’s 
constitutes, in addition, an important international centre at 
which all forms of marine insurance are effected. 1 

§ 362. The Monaco Hydrographic Bureau.— The Inter¬ 
national Hydrographic Bureau now established at Monaco 
was set up as a result of a Conference held in London under 
the auspices of the Admiralty in 1919. At a further meeting 
summoned in Monaco in 1921, statutes for the Bureau were 
adopted on June 21, 1921, by t wenty-four States belonging to 
it. 2 One of its objects is to co-ordinate the work of the hydro¬ 
graphic services of its members with a view to making 
navigation easier and safer in all seas of the world. Arrange¬ 
ments have also been entered into, in accordance with a scheme 
developed on the initiative of the Bureau, for copies of British 
and foreign Notices to Mariners to be rendered available for 
consultation by shipmasters generally at centralised addresses 
in the principal ports of the world. This scheme is entirely 
supplementary to the organisation whereby British masters 
may consult or obtain copies of the British Admiralty Notices 
to Mariners at mercantile marine ofiices and Custom Houses 
in practically all parts of the British Commonwealth and 
Empire. 3 

§ 363. International rules on collisions. —Apart from the 
common law of the sea, 4 there were not, until 1910, any rules of 
international law in existence dealing with the consequences 
of collisions and providing for the rendering of assistance and 
the saving of lives after collisions. The South American States, 
at a Conference held at Montevideo in 1888-89, prepared some 
valuable preliminary work on this subject. 5 This was followed 
by the Brussels Conference of 1910 which was attended by 
representatives of all the important maritime States of the 
world, and at which two international Conventions were signed 
on September 23, 1910: one k ‘for the unification of certain rules 
of law in regard to collisions,” and the other “ for the unification 

1 Martin, History of Lloyd's and marine insurance , 1875; Wright and 
Foyle, History of Lloyd's, 1928; and I). E. W. Gibb, Lloyd's of London (1957), 
pp. 3 and 343 344. 

* Hudson, International legislation , vol. i, p. 093. 

3 Lloyd's Calendar, 1958, pp. 505-578. 

4 Cf. The Johann Friederich , [ 183914 C. Rob. 35,40, where Dr. 1 .ushiiigton 
held that “all causes of collision are causes communis juris," and McNair, 
vol. 2, pp. 187—188. 

5 The Institute of International Law had already drafted, in 1888, 
regulations on “the uniform law for collisions” and also on “the conflict 
of laws in maritime collisions”: Lausanne Confercncrc, Annuaire, vol. 10, 
pp. 150-152. Cf, Bellingieri, Verso Vuniflcazione del dirilto del mare (1933). 
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of certain rules of law respecting assistance ami salvage at sea.” 1 
Both Conventions entail an obligation on the signatory States 
not to include in their municipal laws or regulations any 
provisions which may he contrary to the rules laid down in the 
Conventions without the consent of the other contracting 
States. Article 282 of the Treaty of Versailles, 1919, expressly 
declared that the two Conventions were not to he considered 
to have been abrogated by tin* war as between the Allied and 
Associated Powers and Germany. 

§ Wit. Brussels Convention of 1910 on collisions. - The 
most important provisions of the Brussels Convention regarding 
collisions are the following: art. 1: when a collision occurs 
between sea-going vessels or between sea-going vessels and 
vessels of inland navigation, the compensation due for damages 
caused to the vessels or to any things or persons on board 
thereof, shall be settled in accordance with the following 
provisions in whatever waters the collision takes place: art. 2: 
if the collision is accidental, if it is caused by force nmjrurc or if 
the cause of the collision is left in doubt, the damages are 
borne by those who suffered them; art. . 4 J: if the collision is 
caused by the fault of one of the vessels, liability to make good 
the damages attaches to the mu: which has committed the 
fault; art. 4: if two or more vessels are in fault, the liability 
of each vessel is in proportion to tin* degree of the faults 
respectively committed. Provided that if. having regard to 
the circumstances, it is not possible to establish * Ik* degree of the. 
respective faults, or if it appears that the faults art* equal, the 
liability is apportioned equally; art. 7: act ions for t lie recovery 
of damages are barred after an interval of two years from the 
date of the casualty: art. 8: after a collision, the master of 
each of the vessels in collision is bound, so far as lit* can do so 
without, serious danger to his vessel, her crew and her passengers, 
to render assistance to the other vessel, her crew and her 
passengers, lie is likewise hound so far as possible to make 
known to the other vessel the name of his vessel and the port 
to which she belongs, and also the names of the ports from 
which she comes and to which she is bound. A breach of the 
above provisions does not of itself impose any liability on the 
owner of a vessel; art. 9: the High Contracting Parties whose 

1 Misc. No. 5 (mil) [Cruel. 55581 and Treaty Series (If)l.'l), No. 1. The 
States which signed the two Conventions were Great Britain, U.S.A., the 
Argentine, Austria-Hungary, Belgium, Brazil, Chile, Cuba, Denmark, 
France, Germany, Greece, Italy, Japan, Mexico, Nicaragua, Norway, the 
Netherlands, Portugal, Rumania, Russia, Spain, Sweden and Uruguay. 



INTERNATIONAL REGULATION OF NAVIGATION, ETC. 299 

legislation does not forbid infringements of the preceding 
articles bind themselves to take or to propose to their respective 
Legislatures the measures necessary for the prevention of such 
infringements and to communicate to one another, as soon as 
possible, the laws or regulations which have already been or 
may be hereafter promulgated in their States for giving effeet 
to the above undertaking; art. 10: without prejudice to any 
conventions which may hereafter be made, the provisions of 
this convention do not affect, in any way the law in force in each 
country with regard to the limitation of shipowners’ liability, 
nor do they affect the legal obligations arising from contracts of 
carriage or from any other contracts; art. 11: this Convention 
does not apply to ships of war or to government ships 
appropriated exclusively to a. public service. 

§ 305. Brussels Convention on assistance at sea.—The 
second Brussels Convention of 1910 recognises the funda¬ 
mental rule that every act of assistance or salvage which has 
had a useful result gives rise to a claim to equitable remunera¬ 
tion, but in no ease is the salvage reward to exceed the value of 
the property salved (article 2). Persons who have taken part 
in salvage operations in spite of the express and reasonable 
prohibit ion of the vessel assisted have no right, to any remunera¬ 
tion (article 3). No remuneration is due from persons whose 
lives are saved, but nothing in the Convention is to affect the 
provisions of national laws on the subject (article 9). (iencral 
principles are laid down to guide the Court in fixing the 
remuneration for salvage (article 8), and actions for such 
remuneration are, as a rule, barred after two years (article 10). 
In addition, the Convention contains a similar provision to that 
in article 8 of the first Convention, but expressed in somewhat 
wider terms, to t he effeet that “ every master is bound, so far 
as he can do so without serious danger to his ship, her crew and 
passengers, to render assistance to every person, even if he is an 
enemy, found at. sea in danger of being lost.” (article II). 
Although the article does not apply to warships or govern¬ 
ment vessels on public service (article 11), several States make 
it incumbent on their warships, under their municipal legisla¬ 
tion, to render such assistance to vessels in distress. 1 

§ 3(56. Maritime Conventions Act, 1911. —In England, The 
Maritime Conventions Act. was passed in 1911. 2 with the object 
of making such amendments in the law respecting merchant 

1 See, for instance, article 5111 of the Q.1L & A.I., referred to under 
§ 373 infra. 2 1 & 2 Geo. V, c. 57. 
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shipping as would enable effect to be given to the Conventions 
signed at Brussels in 1910. Section 1 of the Act alters the 
Admiralty rule as to division of loss by substituting for equality 
of division a division into proportions based on the degree of 
fault of each colliding vessel, but retains the earlier limitation 
of the rule itself to cases of damage to ship, cargo, freight and 
property on board. 1 Section 2 of the Act provides that where 
loss of life or personal injuries are suffered by any person on 
board a vessel owing to the fault of that vessel or of any other 
vessel or vessels, the liability of the owners of the vessels shall 
be joint and several. Section G adopts the provision contained 
in the Brussels Conventions by imposing a duty on the master 
or person in charge of the vessel to render assistance to every 
person in danger of being lost at sea and adds that “ if he fails 
to do so, he shall he guilty of a misdemeanour. 99 Section 8 
similarly adopts the two years’ limitation of actions. 2 

§ 307. Geneva Sea Convention of 1958. -The question of 
the safety of navigation was also discussed at the (Jeueva Sea 
Conference which adopted the following article in ils Convention 
on “The High Seas:” “(1) every State shall take such measures 
for ships under its Hag as are necessary to ensure safety at 
sea, with regard / ntrr alia to (a) the use of signals, the main¬ 
tenance of communications and the prevention of collisions; 
(/>) the manning of ships and labour conditions for crews taking 
into account the applicable international labour instruments; 
(c) the construction, equipment and seaworthiness of ships. 
(2) In taking such measures, each State is required to conform 
to generally accepted international standards and to take any 
steps which may be necessary to ensure their observance.” 3 

As regards the duty of rendering assistance to vessels in 
distress, article 12 of the Convention provides that, “every 
State shall require the master of a ship sailing under its flag, 
insofar as he can do so without serious danger to the ship, the 
crew or the passengers (a) to render assistance to any person 
found at sea in danger of being lost; (b) to proceed with all 
possible speed to the rescue of persons in distress if informed 

1 The MolUre , [1925] I\ 27; The Test bank, [1942] 1*. 75 (C.A.). Cf. The 
Beaverfmd , [1938] A.C. 13ft. 

* It was held by the Court of Appeal in The Danube 11, [1921] P. 183, 
that section 8 does not apply to actions against commissioned officers in 
charge of Her Majesty’s ships w r ho are protected by the Public Authorities 
Protection Act, 1893, when acting within the scope of their public duties 
and against whom the action must be commenced within six months. Cf, 
articles 3491-3499 of the Q.R. A.I. on “Collisions.” 

3 Article 10 of the Convention. 
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of their need of assistance, insofar as such action may reasonably 
be expected of him; (r) after a collision, to render assistance to 
t he other ship, her crew and her passengers and, where possible, 
to inform the other ship of the name of his own ship, her port 
of registry and the nearest port at which she will call.” In 
addition every coastal State is required to “promote the estab¬ 
lishment and maiutenanee of an adequate and effective search 
and rescue* service regarding safety on and over the sea, 9 ’ and 
to co-operate with neighbouring States for this purpose by way 
of mutual regional arrangements. 

§ 808. Jurisdiction of Municipal Courts in collision actions. 
The Brussels Convent ions leave open the question of the proper 
Court competent to decide collisions involving a conflict of law. 
The practice varies in this respect in the different countries. 
The Admiralty Courts of Great Britain and the United States 
claim the widest jurisdiction; not only do they exercise it if 
the collision takes place bet ween a ship of their own State and 
a foreign ship, but also when both the vessels in collision are 
foreign and only foreign interests are concerned, provided that 
either of the ships or parties is within the jurisdiction. It was 
thus held by the English Courts that jurisdiction should not 
be refused merely because both ships were foreign 1 or their 
owners not British subjects 2 or because the collision occurred 
in foreign waters.® In the United States, the governing 
consideration was expressed as follows by Mr. Justice Bradley 
in delivering the opinion of the Supreme Court: “ the same 
principles would seem to apply to the case of destroying or 
injuring a ship, as to that of saving it. Both, when acted on 
the high seas between persons of different nationalities, come 
within the domain of the general law of nations, and are priina 
facie proper subjects of enquiry in any Court which first obtains 
jurisdiction of the rescued or offending ship at the solicitation 
in justice of the meritorious or injured parties." 4 It was 
similarly held by the District Court of New York in a ease which 
involved a collision in Belgian territorial waters between a 
British and a Brazilian vessel, that the Court was competent 
to try the case.® 

The exercise of jurisdiction in these eases is based on the 
principle that collisions constitute a controversy under the 

1 The Charkieh , [18731 4 A. & K. 120. 

* The Courier , [1802] Lush. 541. 3 The Diana , [1802] ibid., 539. 

4 The Belgenland, [1885] 114 U.S. 355. 

fi iioyal Mail Steam Packet Co. v. Companhia de Navega^ao Lloyd 
Brasileiro, [1928] 27 F. (2nd) 1002. 

10 * 
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“ common law of nations ” 1 and rest in the discretion of a 
Court, of Admiralty. 2 

Franoe claims jurisdiction if the injured ship is French even 
though the other ship is foreign. When both ships are foreign, 
French Courts will exercise jurisdiction if consent is given under 
special circumstances. 3 The Italian Courts hold themselves to he 
competent, even if both ships are foreign and ail Italian port is 
the nearest, to the place of the collision, or where* the damaged 
ship is obliged to remain in an Italian port. It goes without 
saying that an action can be brought against the ship causing the 
damage in the Courts of her Hag-State both on the general 
principle that jurisdiction on the high sea is governed by the 
law of the Hag and in accordance with the maxim that the 
plaintiff must follow the Court of the defendant. 4 

For the purpose of minimising, as far as possible, these 
conflicts of jurisdiction in the various countries, the Inter¬ 
national Maritime Committee adopted at its Paris Conference 
in May 1037 a draft. “ Convention on civil jurisdiction in matters 
of collision ” based on the rule that actions for collision can be 
instituted at the plaintiffs option only: (</) before the Court of 
the domicile of the defendant or the port of registry of the 
defendant ship; or (h) before the Court of the place where the 
defendant ship has been arrested, even when the ship has been 
released against a guarantee before the action has been 
instituted: or ( c) before the Court of the place of collision when 
the latter occurred within territorial waters. These rules were 
supplemented at the Diplomatic Conference of the International 
Maritime Committee held in Brussels on May 10, 1052. The 
third convention signed at this Conference on “Civil jurisdiction 
in matters of collision’* gives the plaintiff the option of bringing 
his collision action in the Court, of the countrv where the 

1 II. Coffey, ./ arinfliction over foreigners in Admiralty Courts , California 
L.U., vol. 13 0024-25), pp. 04-08. 

* The Court, may therefore decline jurisdiction when both ships are 
foreign and only the interests of foreigners are concerned: One hundred 
and ninety-four shawls (1848), Scott’s Leading cases (1022 ed.), p. 250. Cf. 
Canada Malting Co. v. Paterson Steamships, [1032] 285 C.S. 413. 

3 Fauehille, vol. i (Part IT), pp. 028- 020. 

4 “Actor sequitur forum rei.’’ (f. Diena, Principrs du droit inter¬ 
national prive maritime , Keeueil, vol. 51 (1035), pp. 475-470. On the 
conflict of Laws sec llalsbury’s Lazes of England (2nd ed.), vol. 0, pp. 351 
et seq .; Colornhos, La conception du droit international prive d'apres la 
doctrine et la pratique britanniques , Keeueil, vol. 33 (1031), pp. 22- 37; 
Dicey, Conflict of Laws , 7th ed. (1058), pp. 822 820; Fabre-Surveyer, 
La conception du droit international prive d'apres la doctrine et la pratique an 
Canada , Keeueil, vol. 53 (1035), pp. 181 281. See also The Assunzione , 
[1054] P. 150 (C.A.). 
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delendaut resides or lias a place of business or in the Court 
where the ship has been arrcslcd or would have been arrested if 
bail had not been given, or in the Court of I lie place of collision 
when it occurs within the limits of a port or in inland waters . 1 
The matter has now received statutory recognition in t he United 
Kingdom by the passing of the Adniinist rat ion of Justice Act. 
lltail.- which coolers jurisdiction on the Admiralty Court, the 
County Courts and the Liverpool Court of Passage and enacts 
provisions kfc in the light v of this Convention and of that relating 
to the arrest of sea-going vessels signed at Brussels on the same 
day. These provisions came into force on January 1. HUT. 
They do not affect, howc\cr, the right of the parties to bring 
the matter for adjudieation la-ton* a Court chosen hy them by 
mutual agreement or to refer it to arbitration . 3 

§ tttiJ). Salvage of life at sea.—The duty imposed on the 
master or the person in charge of a vessel to render every 
possible assistance in saving life at sea was emphasised in 
English ease law since very old times. That eminent jurist. 
Sir Alexander Cocklmrn. C.J., expressed in 1880 the traditional 
rule that a ship is to do everything in her power to save life, 
even if her own material interests are prejudiced, in words 
which will always remain effective: to all who have to trust 

themselves to the sea it is of the utmost importance that the 
promptings of humanity in this respect should not be cheeked 
or interfered with by prudential considerations as to injurious 
consequences which may result to a ship or cargo from the 
rendering of the needed aid/’ 1 Statutory law on the subject 
is now incorporated in The Merchant Shipping Act of 1891 5 
and The Maritime Conventions Act of 15)11,* already quoted, 
and which make failure to render assistance for the saving of 
life at sea a punishable offence. 

Under the old principles, no reward could l»e claimed for life 
salvage, but since the judgment in The Hannibal and The 
Queen in 1807 7 it has been considered as good law that the duty 

1 See also supra, $ R27. 

2 4 & 5 Kliz. II, e. Mi, «. 1. 

s |Cmd. 8954.) (\f\ Cleniinson, International unification of maritime 

I me. .U'.L, Rrd series, vnl. 2:» (11)41). |>. 101 : Coloinbns. The l : nijieatiun of 
Maritime InternationaI Laic. 1LY.I.L., vnl. 21 (11)44), p. 99. 

4 Saaramanofi v. Stamp , |1880| 5 C.l\l>. 2D.1, 5M)4. See also The Gusty 
and The Daniel M., |194<)| 1*. 159. 

6 57 & 58 Viet. e. 09, s. 422. 15 1 * 2 Geo. V, e. 57, s. 0. 

7 [18071 2 A. A* K. 5:i. and (heners of S.S. Melanie v. Oivners of S.S. 
Onofre , |1925] A.C. 210, 202 (ILL.). See also The Gas Float Whitt on. 
No. 2, (189511*. 42, 00 (C.A.), and section 0 (2) of the Maritime Conventions 
Act, 1011. 
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cast upon one of the two colliding vessels to stand by and render 
assistance does not prevent the claiming of salvage which is 
due wheresoever the services may have been rendered. The 
same rule has prevailed for a long time in the United States. 
By section 2 of the Act of August 1 , 1912, 1 Congress provided 
a penalty for failure upon the part of the master of a vessel 
to render aid under the circumstances envisaged in article 11 
of the Brussels Convention of 1910 respecting assistance and 
salvage at sea. 2 

§ 370. Salvage of property at sea.- In spite of the pro¬ 
tection which Roman law afforded to wrecked ships, the 
inhabitants of many European sea-coasts during the Middle 
Ages did not scruple to enrich themselves by appropriating the 
whole of the wrecks on their shores, and shipwrecks were often 
the result of false signals which caused vessels to run on to rocks. 
The Christian Church was quick in condemning such practices, 
as may be instanced by the decrees adopted at the Lateran 
Council of 1179, but this barbarous right, was only gradually 
suppressed by legislative action of which the first examples 
are to be found in England and France. To Henry I belongs 
the merit of having first mitigated the injustice of the ancient 
common law r relating to wrecks by ordaining that if any person 
escaped alive from the ship, it should not be considered a 
wreck. 3 Trinity House also exerted its efforts in suppressing 
the persistent and deliberate wrecking of ships during the 
sixteenth century. Subsequently, even in cases where no life 
was saved, the right to a wreck was reduced to one-half of the 
property. The oldest recorded judgment on this point goes 
back to 1633 and concerns the case of a ship wrecked on the 
sands off the Essex Coast. The owners and salvors intervened 
in the proceedings instituted in the Admiralty Court to have 
the ship condemned to the King as wreck and claimed a moiety 
of the property or a very good and sufficient reward “ as due 
to them by custom,” 4 a principle which is also affirmed in the 
Black Book of the Admiralty. But as Lord Stowell observed 
in The Aquila 6 “ many alterations in practice have taken place 
since the compilation of that venerable Book.” The amount 
granted for salvage is now based on the actual services rendered 

1 37 Stat. 242. 

* Cf. U.S. Circuit Court of Appeals in Warshauer v. Lloyd Sabaudo , 
[1934] 71 F. (2nd) 146. 

3 Blackstone's Commentaries , vol. i, p. 290. 

4 Mursdcn’s Select pleas 9 vol. 2, p. xxxvi. 

6 [1798J 1 C. Rob. 37. 
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by the salvors, and reward is in the discretion of the Court. 1 
In France, the famous Marine Ordinance of Louis XIV of 1081 
constituted a complete code on the wreck of ships and 
cargoes. 2 

The term 44 wreck ” formerly applied to such goods only 
44 as after shipwreck at sea were by the sea cast upon the land.” 3 
But Sir Henry Constable’s case, decided in 1600, 4 defined what 
constituted a ‘"wreck of the sea ” and also 44 flotsam, jetsam, 
and lagan,” all of which arc now included in the statutory 
definition of wreck. 5 

§371. Salvage of aircraft at sea—While there exists no 
action for salvage? at common law in respect of aircraft, even in 
the case of seaplanes 6 salvaged from tin* sea, salvage reward can 
now be claimed under the Civil Aviation Act, 101!), 7 for the 
salvage of life or property appertaining to aircraft, whether 
British or foreign, but only where the salvage takes place within 
the limits of Her Majesty’s jurisdiction. The Fourth Inter¬ 
national Conference on Private Air Law, held in Brussels in 1038, 
adopted a convention for t he unification of certain rules relating 
to assistance to and salvage of or by aircraft at sea, but the 
convention has not received a sufficient number of ratifications 
to bring it into force. It creates an obligation for ships and 
aircraft to render assistance to each other in all cases of danger 
to human life at sea where this can be done without serious 
risk; and regulates, on lines analogous to maritime law, the 
basis on which compensation is payable to salvors. 

§ 372. Salvage reward generally.—All services rendered 
at sea to a vessel in danger or distress are generally speaking 
salvage services, 8 but the expression is commonly used to 
describe the compensation due for voluntary personal services 
given to ships or their cargoes whereby they are saved from 

1 The Cuba , [1800] Lush. 14. Cf. Sir Christopher Robinson's judgment 
in The Calypso , [1828] 2 Iiagg. 200, 217: “the origin of the salvor’s right 
to reward is found in the Roman law. It resolves itself into the ecpiity 
of rewarding spontaneous services rendered in the protection of the lives 
and property of others.” 

* See also A treatise on the dominion of the sea and a complete body of 
the sea laws, 3rd ed., pp. 349-350. 

8 Coke’s Institutes , p. 107. 4 5 Hep. 100. 

8 The Cargo ex Schiller , [1877] 2 P.D. 145, and Roscoe's Admiralty 
jurisdiction and practice , p. 134. 

• Watson v. R. C. A. Victor Coy . Inc., |1934] 50 L1.L.R. 77. 

7 12 & 13 Geo. VI, c. G7, giving effect to the Chicago Convention of 1944. 
And see the Montevideo Treaty of 1940 on “International Commercial 
Navigation Law” (art.. 14). 

8 The Charlotte , [1848] 3 Wm. Rob. 08, 71. Cf. The Thetis , [1833] 
8 Hogg. 14, 48. 
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impending peril or recovered after actual loss. 1 As to the 
Courts which can exercise jurisdiction in salvage suits, the 
same principles apply as in the case of collisions. The Ad¬ 
miralty Courts of England and the United States consider 
salvage a matter governed by the common law of nations, and 
exercise jurisdiction even in cast's where both ships arc foreign, 
if one of them is salved, or if the salved goods are within the 
jurisdiction of the Court.- When a salvage takes place in the 
territorial waters of a State, the law of the littoral State is 
applied whatever the nationality of the ship; on the high seas, 
the law of the nationality of the salving ship is generally 
followed. 3 In the majority of treaties of commerce and 
navigation and in consular Conventions, Consuls are entrusted 
with the supervision of the proceedings relating to the salvage 
of the ships of their country. 

§ 373. Salvage reward to Her Majesty’s ships. As we have 
seen, the two Brussels Conventions of 1010 do not apply to 
warships and Government vessels exclusively appropriated 
to a public service. The obligation resting on these ships to 
render every assistance to life and property at sea is, however, 
imposed by municipal rules in the majority of maritime States. 
In England, the traditional ml«* of the sea is embodied in 
article 51-H of tbe Queen's Regulations and Admiralty Instruc¬ 
tions, which provides t hat all officers of Her Majesty's ships arc 
to afford every possible aid to vessels in danger, distress or in 
want of assistance and in saving life at sea. They are to use 
their best efforts to save and protect property on board any 
vessel in danger or distress and, if necessary, to remove such 
property to a place of safely. “Though there may well be 
other valid considerations in time of war, public economy and 
policy require that in time of peace Her Majesty's ships should 
not take action in this respect to the prejudice of any merchant 
ship registered in the British Commonwealth which may be 
present and capable of affording effective help.” 

The duty to give all possible aid to vessels in distress is 
similarly imposed on United States warships by the United 
States Navy Regulations. Article 0021) (1) reads as follows: 
“The senior officer present shall afford all assistance in his 

1 Salvage is now regulated hy ss. 541-305 of the Merchant Shipping 
Act, 1804. * 

* The Two Friends , [1 TO!# | 1 C. Hot*. 271. Cf. The Sarpm , [1010] 
P. 30(5 (C.A.), and Supreme Court of Judicature (Consolidation) Act, 1025, 
s. 22 (1) (a) (v). See also United States Supreme Court in 7'he liclgcnland , 
[1885] 114 U.S. 355. a J.C., veil. 15 (1888), p. 887. 
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power to distressed ships and aircraft of the United States and 
of foreign States at peace with the United States/’ Article 
1203 (2) further provides that “when so authorised by the senior 
olliecr present, a commanding otlieer may issue such supplies 
as can he spared to those in distress in the event of a public 
exigency or calamity or to vessels in distress/’ 

WitJi regard to salvage reward due for salvage services 
rendered by Her Majesty’s ships, section 557 of The Merchant 
Shipping Act, 1801, enacted that “no claim shall be allowed 
for any loss, damage or risk caused to the ship/ 1 The section 
was strictly interpreted by the Courts as excluding all claims 
whatsoever by the Admiralty, as also claims for the use of 
the Queen’s ships as salving instruments and. furl her, as pre¬ 
cluding the parties, even by an express agreement to that 
effect, to contract out of the provisions of the section. 1 This 
stringent rule was, however, partly relaxed by The Merchant 
Shipping (Salvage) Act, 11)10, which provided that “ where 
salvage 1 services are rendered by any ship belonging to Her 
Majesty and that ship is a ship specially equipped with salvage 
plant, or is a tug, the Admiralty shall, notwithstanding any¬ 
thing contained in section .557 of The Merchant. Shipping Act, 
ISO t, bo entitled to claim salvage on behalf of Her Majesty for 
such services and shall have the same rights and remedies as if 
the ship rendering such services did not belong to Her Majesty/’ 2 
The Act of 1 HI0 made it possible for the public Exchequer to 
benefit, from the salvage services performed bv warships, but 
the reward was still limited to tugs or ships specially equipped 
with salvage plant. A wider change in the law was therefore 
found necessary so as to include all warships, irrespectively of 
their equipment, and also military aircraft, and accordingly 
the Act of 1040 3 enacts that “where salvage services are 
rendered by or with the aid of any ship, aircraft or other 
property whatsoever belonging to Her Majesty, Her Majesty 
shall be entitled to claim salvage for those services and shall 
have the same rights and remedies in respect of those services 
as any other salvor would have had if the ship, aircraft or 
property had belonged to him/’ Further, the Act grants the 
same right to claim salvage to ships requisitioned by the Crown. 

1 Admiralty Commissioners v. Valvcrda , 110381 A.C. 173 (ILL.), tf. 
The Sarpcn , [ioi(i| P. 30« (C.A.), anti Admiralltj Commissioners v. Page , 
[1021] 1 A.C. 137 (ILL.). 

8 0 A 7 (ico. V, c. 41, s. 1. , „ , . . 

3 3 & 4 Go o. VI, c. 43, s. i (1); The Ilclgia (1011), Lloyds List, 
September 8, 1041. 
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Thr “Admiralty Salvage Organisation v is Ihus in a position 
to render valuable* services to the merchant- vessels of all 
Nations in all eases where no private salvors are either available 
or able to afford help. The extent of this help may be gauged 
by t he fact that since the Second World War over two hundred 
eases of salvage and wreck dispersal have been carried out, 
without entering into competition with private salvors, by 
the Admiralty's “Directorate of Doom Defence and Marine 
Salvage 1 " to which all responsibility for salvage, towing and 
wreck dispersal has now been transferred. 1 

§ 374. To Her Majesty’s naval officers and men.—On the 
other hand, the question of salvage effected by the personnel 
of the Koval Navy is still governed by section 557 of The 
Merchant Shipping Act, 1804, which directs that where salvage 
services are rendered bv the officers and crew of a ship belonging 
to Her Majesty, no claim shall be finally adjudicated upon 
unless the consent of the Admiralty to the prosecution of that 
claim is proved. 2 In order that the claim may succeed, it is, 
in addition, necessary that the active services rendered by 
the officers and men of the Koval Navy should be impor¬ 
tant and hazardous and outside the ordinary scope of their 
duties to protect British ships and the lives and cargo on 
board. 3 

The subject was considered by the Admiralty Court in 
The Argos Hill which, together with her cargo, was rescued 
in October 1939 from a situation of very grave peril in the 
Atlantic Ocean and taken in tow first by the steamer The 
Corinthic and then by II.M. destroyer Keith . In the course 
of his judgment, the late Mr. Justice Langton said that the 
position of a Queen’s ship was different, from the point of view 
of salvage reward, from that of a private ship as the officers 
and crew “ lose no time and run no risk of property—both are 
at the expense of the public ”—and that the work done in 
connection with the salvage service might be no harder and no 
more risky than the work in which they would be ordinarily 
engaged. But when they were called upon, even in the course 

1 Brassey’s Annual , 1957, p. 1 11*. 

8 Sec Admiralty Commissioners v. Page, 11010] 1 K.B. 299, 303 (C.A.), 
affirmed [1921] 1 A.C. 137, and The Cabo Saeratif (1938) 01 IJ.L.K. 317. 

8 CJ. article 5149 of the Q.U. & A.I.—no salvage remuneration for the 
services of officers and men of Her Majesty’s ships (including salvage vessels, 
tugs and yard craft), irrespective of whether the award results from a 
decision of a Court, or an Arbitrator, or a Becei ver of Wrecks, from settlement 
out of Court, or from voluntary gift of the owners, shall be accepted 
without the consent of the Admiralty. 



INTERNATIONAL REGULATION OF NAVIGATION, ETC. 309 

of tlirir duty (and though under Admiralty orders, as in this 
ease), to undertake services outside the ordinary duties of a 
warship and involving serious, difficult. and arduous operations 
in the nature of salvage, they were: entitled to a proper award 
which was accordingly granted to the captain and crew of 
The Keith . 1 

§ 375. The Queen’s Regulations and Admiralty Instructions 
on the subject provide that ollieers and men of ships belonging to 
the (Yowii “may also make a claim for salvage, but such claims 
a re su bj ect t o Ad m i ra! t y sa n et i on a nd no eo urt o f la w o r a r bi t rat or 
can finally adjudicate upon any claim made bv ollieers or men 
belonging to Her Majesty's ships without production of written 
evidence of the Admiralty’s consent. The requirement of 
consent, however, is not intended to debar the salvors from 
taking ‘preliminary steps’ authorised by the* regulations” 
(article 5113). 

§ 37(5. Limitation of a shipowner’s liability.-- -The liability 
of a shipowner for the wrongful aets of his master or the person 
in charge of his vessel was unlimited by the ancient law of 
England. As l)r. Lushington said in The Volant “ the owners 
of a vessel doing damage were hound to make good the loss to 
the owners of the other vessel, although it might exceed the 
value of their own vessel and freight.” 2 Ail Act was passed 
in 1731 3 limiting the liability of an owner to the value of the 
ship and freight, but only in the ease of loss of cargo by the fault 
of the master and crew. It was not until 1813 that the modern 
rule that a shipowner should not be liable beyond the value 
of the ship and her freight received statutory recognition, 4 
but even then the rule was only a})]died to British vessels. It 
was, however, extended to foreign vessels by the Act of 1854. 5 
The Merchant Shipping Act, which followed in 189 k 6 enacted 
that “the owners of a ship, British or foreign, shall not, where 
all or any of the following occurrences take place without 
their actual fault or privity,” “he liable to damages beyond 
the following amounts: (i) in respect of loss of life or personal 

1 [1940] 67 L1.L.R. 120. Cf. The Rapid, [1838] 3 Ilagg. 419, and 
The Iodine , |1844] 3 Notes of Cases, 140, 141. 

• [1842] 1 Win. Rob. 383. 

3 7 Geo. JI, c. 15. 

4 53 Geo. IB, c. 159. 

6 17 & 18 Viet. c. 184, ss. 504 and 505. 

3 57 & 58 Viet. c. 00, ss. 503 and 504. See also Merchant Stopping 
(Liability of Shipowners and others) Act, 1900 (63 & 64 Viet. e. 32), s. 2; 
Merchant Shipping Act of 1906 (6 Edw. VII, c. 48), ss. 69-71, and of 1921 
(11 & 12 Geo. V, c, 28), s. 1. Rut sec infra, $ 379. 
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injury, cither alone or together with loss of, or damage to, 
vessels, goods, merchandise or other things, an aggregate 
amount not exceeding lift ecu pounds for each ton of their 
ship's tonnage, and (ii) in respect of loss of, or damage to, 
vessels, goods, merchandise or other things, whether there be 
in addition loss of life or personal injury or not, an aggregate 
amount not exceeding eight pounds for each ton of t heir ship’s 
tonnage.” 

§ 877. As regards inen-of-war, the Crown Proceedings Act, 
1 til-7. 1 * enacts that t he provisions of The Merchant Shipping Acts, 
1H91 to 19 Ml, “shall, with any necessary modifications, apply for 
the purpose of limiting the liability of Her Majesty in respect of 
Her Majesty's ships: and any provision of the said Acts which 
relates to or is ancillary to or consequential on the provisions so 
applied shall have effect acrordinglv." in the recent ease of 
II.M. su I mm line TntctilniL an action was brought by the 
Admiralty to obtain a declaration of limitation of liability in 
respect of the claims for damage, including claims for loss of life, 
arising out of her collision with The Diriua. The claim of the 
Admiralty was contested by a number of life claimants on the 
ground that the damage was not shewn to have occurred without 
the actual fault or privily of the* Admiralty, a content ion which 
proved successful as the Court found that there was a 44 fault ” 
in relation to the lights exhibited by The Truculent , a 

In the United States, The Limitation of Liability Art passed 
in 1851 provided that the liability of the owner of any vessel 
for any loss, damage or forfeiture done, occasioned or incurred 
without the privity or knowledge of such owner shall in no ease 
exceed the amount or value of the interest of such owner in 
such vessel or her freight then pending . 3 Generally sjleaking, 
the American Courts have construed the. Act rather favourably 
to shipowners . 4 

§ 878. Brussels Conference of 1924.-—- The practice was 
not, however, uniform in many other Kuropean and South 
American countries where the liability of a shipowner was 
usually limited to the value of the wreck in addition to the 
freight and “ accessories.” This want of uniformity was so 

1 10 & 11 Geo. VI. c. 44, § 5 (1). 

3 The Admiralty v. Owners of the Steamship Divina . The Truculent , 
[1952] P. 1, followed in Beauchamp v. Turre.ll , [11)521 2 Q.H. 207. 

8 1) Slat. O.Vi. 

4 See Limitation of the liability of shijanvners, in Columbiu Law Review, 
vol. 85 (11)85), j>. 251, and Sir Leslie Scott and Cyril Miller, The unification 
of maritime and commercial law, in I.L.Q., vol, 1 (11)47), p. 482. 
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obviously unsound Unit the International Maritime Com¬ 
mit-tee, a voluntary Association founded with the ollieial 
support of the Belgian (iovermnent in 181)7 and consisting 
principally of jurists with a knowledge of maritime affairs from 
most of the seafaring countries, applied its mind some fifty 
years ago to finding a basis of common agreement consistent: 
alike with the interests of those connected with shipping, 
merchants, the travelling public and underwriters, and after 
continuous effort, an International Convention “ for the unifica- 
tion of certain rules relating to the limitation of the liability 
of owners of sea going vessels” was drafted at the Brussels 
Conference of 11)21 and received the approval of several 
States. 1 It adopted the principle that, the owner's liability is 
limited “to an amount etpial to the value of the vessel, the 
freight and the accessories of the vessel” (article 1). As 
regards cargo and third-party claims, r.g. that, of an innocent 
colliding ship, the Convention, broadly stated, provides in¬ 
ternational uniformity by amalgamating the American or 
continental limit with the British and thus stipulating that 
liability “ shall in no case exceed eight pounds per ton except 
in cases of personal injury or death" (articles 1 and 3). By 
article 2 of the Convention, the limitation of liability docs not 
apply to obligations “ arising out of acts or faults of the owner 
of the vessel.” It has to be remembered that, under modern 
conditions, marine insurance of vessels and their cargoes is 
universal and that claims arising out of collisions and damage 
to goods are now predominantly disputes between two sets of 
underwriters, although carried on in the names of shipowners 
or cargo-owners. 

§ 370. Revised shipowners' liability.-By reason of the 
changing value of money, an upward revision of the limits 
imposed bv ft lie* Merchant Shipping Act of 18**1 became appro¬ 
priate. It was effected by the Diplomatic Conference on 
maritime law which met in Brussels in October 1957 under the 
chairmanship of the Belgian Minister of Justice. Mr. Albert 
Lilnr. The Confcrcnee adopted a Convention which established 
a fixed liability of 1000 gold francs units (£21) per ships ton 
for damage to property or wreck liability and 3100 gold francs 
units (£71) per ship's ton for loss of life and personal injury. 
The Convention will conic into force six months alter ratification 
by ten signatory States, live of which must have a minimum 
tonnage of one million. The terms of the new convention 
1 L.N.T.S., vol. 120 (1031), p. 125. In force, June 21, 1031. 
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conform with the British view that the limitation of shipowners’ 
liability should be based on an easily ascertainable limit on the 
ship's tonnage and not on the value of the ship. The figures 
agreed upon also correspond closely to those* put forward by the 
British delegates. When ratified, the Convention will fill a 
notable gap in the international law of the sea. 1 

§ 380. Carriage of goods by sea. —A contract for the 
carriage of goods in a ship is usually described as 44 a contract 
of affreightment. ” and is expressed in writing in a document 
called a fc4 bill of lading ” (or chartcrparty, when the vessel is 
chartered). The terms embodied in this document vary in 
form in the different countries and the law on the subject was 
beginning to grow seriously confused. Uniformity was there¬ 
fore highly desirable on this ground. The International Law 
Association at its Hague meeting of 1021, which was attended 
by a representative body of jurists, shipowners and merchants, 
agreed on a body of rules, known as 44 The Hague Rules, 1021,” 
under which the rights and liabilities of cargo-owners and 
shipowners respectively were formulated and defined. 2 The 
44 Rules ” were, at first, intended to be incorporated in bills of 
lading by the voluntary agreement of the parties to the contract 
of affreightment, but the movement in favour of compulsory 
uniform legislation in the various countries eventually resulted 
in the resolution taken by the delegates to the Diplomatic 
Conference on Maritime Law, held iti Brussels in October 
1922, to recommend to their respective Governments the 
adoption of 44 The Hague Rules ” as a basis of legislation. 
“ The Rules,” after having been amended by a special Com¬ 
mittee at a Meeting also held in Brussels, in October 1923, 
were finally approved in the following year. The Brussels 
Convention of August 25, 1924, 3 thus gave substantial effect 
to the desire often expressed in many countries, and especially 
in the United States, for a standard bill of lading. But it did 
more; it answered the demand frequently made by shippers 
and consignees of cargo and also by bankers and underwriters 
who are usually responsible for financing and insuring it, for a 
regularisation of the minimum responsibilities which a ship¬ 
owner cannot escape, viz. to exercise due diligence with respect 
to the carriage and handling of the cargo and to furnish a 

1 Lloyd's List , October 11, 1957. 

* 30th Report, vol. 2, pp. 254-256. 

3 Convention “for the unification of rules relating to certuin bills of 
lading,” Treaty Series, No. 17 (1931) [Cmd. 3800J; in force, June 2, 1931. 
Ratified by Great Britain in 1930 and by the United States in 1937. 
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seaworthy vessel, while giving him certain maximum exemp¬ 
tions which he cannot reduce. 1 

The Convention, which has been ratified by both Great 
Britain and the United States and also by the majority of the 
other maritime Powers, expresses the general principle in 
article 2 that “ under every contract of carriage of goods by 
sea, the carrier, in relation to the loading, handling, stowage, 
carriage, custody, care and discharge of such goods, shall be 
subject to the responsibilities and liabilities and entitled to 
the rights and immunities ” set forth in the Convention. 

§ 381. Legislation in the British Empire and the United 
States. —Legislation has already been passed, adopting the prin¬ 
ciples contained in the* Brussels Convention, in almost every part 
of the British Commonwealth. In Great Britain, The Carriage 
of Goods bv Sea Act, 1024, provides that the rules for the uni¬ 
fication of bills of lading agreed upon at Brussels “ shall have 
effect in relation to and in connection with the carriage of 
goods by sea in ships carrying goods from any port in Great 
Britain or Northern Ireland to any other port whether in or 
outside Great Britain or Northern Ireland.” 2 The need for 
this legislation was all the more necessary as the practice had 
been established for shipowners to stipulate that for loss or 
damage due to various specific contingencies or perils, they 
would not be liable and the list of these general exceptions was 
gradually increasing. Even the two implied obligations resting 
on the shipowner to exercise due care and skill in relation to 
the carriage of the cargo and to provide a sea worthy ship could be 
excepted by express words in the bill of lading. One important 
result of the 1024 Act is to limit the use of these general 
exceptive clauses and to superimpose statutory restrictions on 
the previous freedom enjoyed by the shipowner at common law 
to contract in any terms lie desired, and to give him, at the same 
time, the benefit of well-defined rights and remedies. 3 

1 Seriitton, Charter parties mat hilts of lading, Kitli ed. (1055), p. 45(5, and 
Fletcher, The Carrier's Liability (1932), pp. 224 22(5, with historical outline, 
pp. 51-221. See also Mucluchan, A treatise on the lmc of merchant shipping* 
7th ed. (1932), pp. SICKS 305, anil Carver, Carriage of goods by sea , 10th ed. 
(1957), pp. 1(50-108. 

• 14 & 15 Geo. V, c. 22, s. 1. 

* Paterson Steamships v. Canadian Co-operative Wheat Producers , |1934] 
A.C. 538 (P.C.). Sec also Gosse Millerd v. Canadian Government Merchant 
Marine , [1929] A.C. 223 (ILL.): Vita Food Products v. Gnus Shipping Co., 
[1939] A.C. 277 (P.C.). Smith* Hogg d> Co. v. Black Sea and Baltic General 
Insurance Co.* [1940] A.C. 997 (ILL.); The St. Klefterios , [10571 P. 179, and 
Adamasios Shipping Co. v. Auglo-Saxon Petroleum Co., [1958] 2 W.L.1L 088 
(ILL.). 
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The Act of 1921 supersedes the provisions of llie English 
common low. It is not. however, mciitit lo supplement 
altogether the contract of carriage, hut only to eoiitrol on 
certain topics the freedom which the parties would otherwise 
have. 1 On such topics, the Act is binding on the parties. 

The legislation enacted in the other parts of tin* British 
Commonwealth of Nations is substantially similar in terms 
to the English Act.- In the ease of New Zealand, the* rules 
contained in tlit* Brussels Convention were not adopted as the 
matter was already covered by The Sea Carriage of (roods 
Act, 1922. 3 In the United States, which was the lirst country 
to enact a statute (The Harter Act, 1893) imposing certain 
compulsory obligations on shipowners, the matter is now 
governed by The C arriage of Cinods by Sea Act, 1933. winch 
reproduces in the main the rules embodied in the English Act 
of 102b although it contains a limited number of differences 
and additions.* Besides the Hritish Commonwealth and the 
United States, many other countries have passed legislation 
giving effect to t he Brussels Convent ion.* 

§382, Transport of passengers by sea. The diplomatic 
Conference on Maritime Law agreed at Brussels on October 10. 
1057, upon a text, prepared in 1055 by the Madrid meeting of 
the International Mari! ime Commit tee, which lays down that the 
carrier is responsible for the death or bodily harm to a passenger 
if it is the carrier's fault or is caused by the neglect of his 
servants. Unless there is evidence to the mid ran, the fault 
or neglect is presumed when- death or bodily barm results 
from shipwreck, collision, stranding, explosion or (ire. Tin- 
carrier's responsibility, from which lie cannot contract out, in 
any such contingency is limited to 250.000 gold francs units a 
head (about .£0000). The convention was accepted in draft 
form only as many delegate's fell that owing to the important 
changes in the existing law, they desired to consult their 
respective Governments before signing it. 

1 Chandris v. Jshrnndlxen-Mnllvr. [I05l| I K.M. 2 Ml, 247. 

2 The Sea Carriage of Goods Act, 1921 (No. 22 of 1021), in Australia; 
The Carriage of Goods by Sea Act, 1032 (22 Geo. V, e. IN), in Newfound¬ 
land; The Water Carriage of Goods Act, 1030 (1 Edw. VIII, c*. 10), in 
Canada, and The Indian Carriage of Goods by Sea Act, 1025 (No. 20 of 
1025), in India. 

3 Act No. 58 of 1022. But see now Act. No. Ill of 19-10. 

4 See an informative article on the subject, by Falcon bridge, Hills of 
lading, proper law and renvoi , in Canadian Bar Review, vol. 18 (1010), 
pp. 77-96. 

6 A comprehensive list will be found in Seriitton, op. rit.. Appendix VI, 
pp. 553-500. 
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§383. Convention on stowaways.- -The same diplomatic 
Conference adopted on the same date a statute under which 
tlu* maste r of a ship discovering a stowaway is allowed to 
disembark him at the first convenient port of call of another 
ratifying State whose authorities may return him to the State 
of which he claims to be a national, at the shipowner's cost.. 
A nation's right to grant asylum to political stowaways is not 
affected by t lie C onvention. The Convention was not accepted 
by Ureal ltrifain or the Netherlands on the ground that it made 
too many inroads on national immigration control. It was 
also voted against by the Soviet Union. 

§381. General Average. On the other hand, a further 
important instance in which international uniformity of prin¬ 
ciples has been achieved by the voluntary agreement of the 
parties, and not by State legislation, is to be found in the 
rules relating to general average. These rules were the result 
of two Conferences held by the International Law Association 
at. both of which leading representatives of underwriters, ship¬ 
owners, merchants and average adjusters, apart, from eminent 
international jurists, took a leading part. Their work resulted 
in the so-called fc ‘ York-Ant wvrp Rules. IKfM),** 1 which suc¬ 
ceeded in establishing a set of principles on the adjustment and 
contribution to lx* made by the various interests concerned in 
a general average; by the incorporation in the bill of lading of 
the clause general average payable according to York-Antwerp 
Rules.” 

The principles governing general average are derived from 
the old Rhodian law as expounded in the 11th book of the 
Roman Digest which provides that, if in order to lighten a 
ship, merchandise is thrown overboard, that which has been 
given for all shall be replaced by the contribution of all. The 
wisdom and equity of this rule is now recognised as a general 
law of the sea. The interests involved in the risks of a maritime 
adventure are three: the interest in the ship; the interest in 
the freight and the interest in the cargo. In the ordinary 
course, an accidental loss sustained by any of these three 
interests falls upon the particular interest concerned and is 
called a particular average loss. Rut where the loss arises in 
consequence of extraordinary sacrifices voluntarily and reason¬ 
ably incurred, in time of peril, for the safety oJ the common 
adventure, it gives rise to general average sacrifices or expenses 
and the amount to be contributed towards them by the 
1 14th Report, pp. 279-285. 
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ship, freight and cargo is called 4 * a general average contribu¬ 
tion/* 1 

The York-Antwerp Rules of 1800 were revised and extended 
at the Conference of the International Law Association held 
at Stockholm in 1021, with the object of bringing them into 
line with modern requirements, but without departing from 
the same principle of their voluntary incorporation by the 
parties in any bill of lading. 2 These Rules, known as the 
“ York-Antwerp Rules, 1021,” 3 4 * 6 have been widely adopted in 
practice, notably in Great Britain, Scandinavia and France, 
in replacement, of the older rules of 1800. American interests, 
however, have been reluctant to accept them, mainly on the 
ground that they were inconsistent, with the Harter Act and 
with the so-called “ Jason” clause which was held valid by 
the United States Supreme Court, 1 and which exempted a 
shipowner from liability for negligence if' his ship was sea¬ 
worthy and properly manned, equipped ami supplied at the 
time of departure. 5 The situation appears to have changed 
since the enactment by the United States of The Carriage 
of Goods by Sea Act, 1036, which, as we have seen, adopts t he 
main rules contained in the Brussels Convention of 1021. 

New 44 Rules of Interpretation " to he known as t he 44 York 
and Antwerp Rules, 1951),” and representing the work of the 
International Maritime Committee, were adopted at the 
Copenhagen Conference of the International Law Association 
in September 1950.* They are based on the rule already 
enunciated of the existence of a general average act when and 
only when 44 any extraordinary sacrifice or expenditure is 
intentionally and reasonably made or incurred for the common 
safety for the purpose of preserving from peril the property 
involved in a common maritime adventure.” The Rules 
further provide that general average; sacrifices and expenses 
shall be borne by the different contributing interests. But 
only such losses, damages or expenses which arc the direct 

1 Chcllew v. The Royal Commission on the Sugar Supply , [1022] 1 K.B. 
12 (C.A.). See also The Murine Insurance Act, 1000 (6 Eilw. VII, c. 41, 
s. 06); Abbott On shipping , 14th cd. (1001), pp. 751-752, and Arnould, 
Marine insurance and average , 13th ed. (1050), ss. 000-022. Cf. The 
Seapool , [1034] P. 53 and Athel Line v. Liverpool and London War Risks 
Insurance Association , [1044] 77 Ll.L.Il., 132. 

8 Goulandris Hr os . v. Goldman dh Sons , |I058| 1 Q.B. 74. 

8 33rd Heport, pp. 070-004, and Lloyd's Calendar, 1058, pp. 221 231. 

4 Case of The Jason (1012), 32 Supr. Court llep. 560. 

6 Kuhn, in A.J.I.L., vol. 20 (1020), p. 340 (note). 

6 44th Heport, pp. 288-305. 
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consequence of the general average act shall be allowed as 
general average. This excludes loss or damage* sustained by 
the ship or cargo through delay whether on the voyage or 
subsequently, such as demurrage, and any indirect loss whatso¬ 
ever, such as loss of market. 

§ 385. Maritime liens and mortgages. A further important 
question regarding the international effectiveness of liens and 
mortgages on vessels has also been the subject of international 
agreement through the efforts of the International Maritime 
Committee. A Convention “ for the unification of certain 
rules relating to maritime liens and mortgages ” was signed by 
the majority of maritime States at Brussels on April 10, 1026. 1 
It expresses the general principle that 44 mortgages, hypothe¬ 
cations and other similar charges upon vessels duly effected in 
accordance with the law of the contracting State to which the 
vessel belongs, and registered in a public register cither at the port 
of the vessel's registry or at a central office, shall be regarded as 
valid and respected by all t he other contracting parties.” The 
Convention thus removes the inconvenience resulting from the 
fact, that a mortgage duly registered in one country might be 
disregarded in other countries and also affirms the rule that a 
mortgage or lien on a vessel, valid according to the laws of the 
flag-Staie, will also be considered as valid by the authorities 
established in the territories of all the other contracting States. 

§380. International marine insurance.- At its Glasgow 
Conference of 1901, the International Law Association dis¬ 
cussed the benefits which would accrue to the various interests 
concerned if a standard form of policy, containing uniform rules 
on marine risks, could be adopted on the example of the York- 
Antwerp Buies on general average. 2 The Institute of Inter¬ 
national Law had already drafted at its Brussels Conference of 
1885 n code on a 44 uniform law on maritime assurances.” 3 
No appreciable success has, however, been realised so far on 
the subject, although the desirability of reconciling the existing 
divergencies in the Laws of the different countries docs not 
appear open to doubt. The principal questions of marine 

1 L.N.T.S., vol. 120, p. 18?) (in force, .lime 2, 1031). See also GrilUtli 
Price, The law of maritime liens (1010), Appendix: and The priority of 
maritime liens, J.C.L., vol. 21 (1012), pp. 41 42. Generally on the inter¬ 
national unification of all these rules, see Colombos in HA.l.L., vol. 21 
(1014), pp. OH 100. j ^ 

* 20th Report. It also adopted, at the same Conference, draft rules 
known as “Glasgow Marine Insurance Rules of 1901.” And see l)e 
Castro, International marine insurance , 30th Report (1021), pp. 326-320. 

* Annuaire, vol. 8, pp. 125-120. 
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insurance on which international agreement could be reached 
with advantage seem to be the following: (*/) definition of total 
loss of ship, freight and cargo insured under a marine policy 
and the right of abandonment connected therewith; (b) the 
precise effect- of the principle of subrogation as between the 
insurer and the assured in respect of the loss of property covered 
by the insurance policy; (c) the effect- of faults of the assured 
and his agents or servants resulting from the unseaworthiness 
of the insured ship or the inherent vice of the insured goods; 
and [d) the definition of double insurance and its influence 
on other sub-insuranee.s contracted cither simultaneously or 
subsequently in one or more countries. 

Bulks for Safk(;i ari)IN<: Life at Sea 

§ 3N7. London Conference, 1914. -The security of naviga¬ 
tion is now greatly aided by the fact that the rules of the road 
at sea and the international code of signals have been adopted 
by all the civilised maritime nations and thus constitute part of 
international law. But as regards safety of life at sen, no 
international convention was in force prior to 1910, although 
a few States had already enacted in flieir municipal legislation 
certain rules on the subject. In Knglaml. section la9 of The 
Merchant Shipping Act. 1891 (as amended in 1S97), 1 contains 
express provisions for the purpose of protecting the safely and 
life of crew and passengers at sea and specifies the nature of the 
conditions which render an “ unsafe ship,” making her liable 
to be detained by the Hoard of Trade 1 . Section 159 applies 
to British ships. Under section 102, however, the provisions 
regarding detention are extended to foreign ships which have 
taken on board all or anv part of their cargo at a port in the 
United Kingdom, though, in the latter case, no foreign vessel 
may be seized for an infraction of t he Act until the Consul of 
the State to which the vessel belongs has been notified. 

As a result of the sinking of The Titanic in 1912 in collision 
with an iceberg, a Conference was summoned in London to 
provide by international co-operation for the adoption of rules 
on the subject, and a Convention “for the safety of life at 
sea” was signed on January 20, I914. 2 The Convention was 
unanimously adopted by the representatives of Great Britain, 
Canada, Australia, New Zealand, the United States, Austria, 
Belgium, Denmark, France, Germany, Holland, Italy, Norway, 
Russia, Spain and Sweden. It dealt with safety of life at sea, 
1 57 & 58 Viet. c. GO, and GO & 01 Vied. c. 59. * See also below, § 390. 
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safety of navigation, construction of ships, radio-telegraphy, 
lifV'-s;i\ in*jr appliances and fire-protection and safety certificate's. 
The Convention was ratified by some Powers, lmt not hv all. 
Moreover, owing to the outbreak of t he First. World War and 
other causes, it was not. brought into operation as a whole, 
though parts of it were adopted and put in force by the 
munieipul laws of some of tin' signatory States . 1 

§ 3nn. London Convention of 1929. The 191 1 Convention 
was admittedly incomplete in many respects and, in the mean¬ 
time, conditions had altered very materially as a result of the 
additional experience gained by the maritime Powers and the. 
great advances in the methods and types of construction of 
passenger ships. Accordingly, in July 19*27, the Hritish Hoard 
of Trade prepared a memorandum embodying a survey of 
these new conditions and suggesting certain amendments to 
the Convention. A further step was taken two years later when 
tin* Hritish (Government sent out imitations to the other 
(Governments proposing that a Conference should he held in 
London to revise the provisions of the 191 t ('(invention. The 
Conference so summoned met in London in April, 1929, under the 
chairmanship of tin* late Admiral Sir Herbert- Richmond. Many 
of 1 he subjects dealt with are of a very technical character, but 
one matter, due direct ]y t n t he sinking of The Titanic, intimately 
concerns the safety of navigation of ships in the North Atlantic, 
namely, Ihe continuance by the American (Government of the 
International lee Patrol Service. For this valuable means of 
notifying ships of the proximity of icebergs, the principal 
maritime States undertook to contribute towards its expenses 
in certain proportions, the largest being that of (Great Hritain 
(30 percent.), while some of the smaller States, such as Denmark, 
contribute 2 per cent. only. Hut the most important achieve¬ 
ment. of the Conference was the adoption on May 31, 1929, of 
an “ International Convention for ihe safety of Life at Sea,” 
which was signed by the following Governments: Great Hritain, 
the Irish Free State, Canada. Australia, India, the United 
States, Helgium, Denmark, Finland, France. Germany, Holland, 
Italy, Japan, Norway, Spain, Sweden and the Soviet Union. 2 

1 In Knglan<l, The Merchant Shipping (Convention) Art, 1911- (1 A 5 
Geo. V, e. i»0), was passed to give elTeel to ihe Convention. 

2 Treaty Series. No. at (19:12) |('nid. U9S]. In force, January 1. 1933). 
See also The Merchant Shipping (Safety and Load Line Conventions) Act, 
19:12 (22 Goo. V, c. 9), ss. 1 to 30. The Simla Hates of June II, 1931, 
replace Chapters II and III of the Convention of 1929 in so far as pilgrim 
ships are concerned. 
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The Convention is divided into eight chapters containing 66 
articles and 2 Annexes and deals with uniform rules under the 
following headings: the construction of passenger ships; the 
stability and equipment with life-saving appliances and radio¬ 
telegraph installation of all ships engaged on international 
voyages except cargo ships of less than 1600 tons gross tonnage; 
and the safety of navigation. It replaces and repeals the 1914 
Convention. But all t he other Conventions and Treaties relating 
to the safety of life at sea and connected questions retain their 
full and entire effect during their term of validity in so far as 
they apply to: (a) ships to which the 1929 Convention has no 
application; (b) ships to which the Convention applies as regards 
any points not expressly provided for in the Convention. 

§ 389. Obligations placed on the contracting States by the 
1929 Convention.—The Convention of 1929 imposes the obliga¬ 
tion on all the signatory States to take the necessary means 
to give effect to its provisions. It does not, however, empower 
the vessels of any of the contracting Powers to enforce them 
on the high seas, but the standard of diligence and the require¬ 
ments of safety have become those recognised by an Inter¬ 
national Convention which is binding on the nationals of the 
contracting States. There has been a general increase in safety 
of life at sea and the percentage of loss has now been reduced 
to *03 per cent, per annum of vessels navigating the seas in 
time of peace. The view adopted by the International Con¬ 
ference of 1929 was that the first line of defence is the ship 
herself, and that primary consideration should be given to 
questions of construction, watertight bulkheads, etc., but that, 
if in spite of these, a disaster occurs, the second line of defence 
is the use of wireless to summon assistance, coupled with life¬ 
boats up to the number that can be quickly and effectively 
handled, and supplemented by light buoyant and other signalling 
apparatus making it easier for shipwrecked persons to be picked 
up by the rescuing vessels. Considerable progress has thus been 
made in regard both to the subdivision of passenger ships by 
bulkheads and to wireless. In this, the American and British 
Governments, supported by their ship-owTiers and naval archi¬ 
tects, have been pioneers and have w r orkcd in dose co-operation. 
A conference between the experts of the two Governments met 
at Washington in 1930 and laid the foundations for the scien¬ 
tific improvement in the subdivision of ships and this work has 
been continued at informal discussions between the American, 
British, Belgian and French Governments. 
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§ 390. The London Convention of 1948.—Since the 1929 
Convention was signed there have been many technical advances, 
notably in structural design, fire and life-saving appliances, and 
in the use of radio and other navigational aids. In particular, 
the developments in electronics during the Second World War 
have had a great influence on the safeguarding of life at sea. 
Much preparatory work in securing a measure of international 
agreement on some of these technical matters has been done in 
the past few years, and once again, as in the years preceding 
the 1929 Convention, close collaboration between Great Britain 
anti the United States proved of great importance in this 
preparatory work. In the result, very considerable progress 
was made in the six weeks from April 23 to June 10, 1948, 
during which the International Conference on Safety of Life at 
Sea met in London. The Conference, which was held at the 
invitation of Great Britain, was attended by delegates from 
thirty countries (including the U.S.S.ll., but excluding Spain) 
and by observers from four. A number of international 
organisations were also represented. The achievements of this 
Conference may be summarised as follows: 

(i) It prepared for signature the International Convention 
for the Safety of Life at Sea, 1948. This Convention, which 
replaces that of 1*929, came into force on November 19, 1952, 
when the required number of acceptances by fifteen countries 
was deposited. Simultaneously, new safety rules made by 
the British Minister of Transport under the Merchant; Shipping 
(Safety Convention) Act, 1949, were brought into operation to 
give effect to the Convention. 1 

Among the more important changes introduced by the new 
regulations arc that they will apply to seaplanes on the water 
as well as to watercraft; that the second white masthead 
light which was allowed by the existing regulations becomes 
compulsory, except for vessels less than 150 feel in length and 
for vessels engaged in towing; that the range of visibility of 
lights in fishing vessels is standardised at two miles; that the 
stern light which was allowed by the existing regulations 
becomes compulsory and its range of visibility is increased 
from one to two miles; that the range of visibility of anchor 
lights is increased for all vessels under 150 feet in length from 
one to two miles and for vessels over that length from one to 
three miles; and that when a power-driven vessel, which, 
under the regulations, is to keep course and speed, is in sight 
1 Merchant Shipping Rules, 1952 (S.T. 1952, Nos. 1948-59 and 1977-78). 
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of tiiiother vessel and is in doubt whether the other vessel is 
taking sullieient action to avert collision, she may use a signal 
consisting of live short blasts. As an interim measure, the 
duties assigned to the Iiiirr-Govemmcnlal Maritime consulta¬ 
tive Organisation (which through its Maritime Safety COmmiltee 
is designed to become the body responsible for tin* working 
of the Convention) will be carried out by the Government of 
tile Tinted Kingdom “ unless ami until the Intcr-tiovernmenlal 
Maritime Consultative Organisation takes over these duties” 
(Article XV). 1 2 

(ii) It revised the present International Regulations for 
Preventing Collisions at Sea, but decided not to annex the 
Revised Regulations to the Convention, but to invite the 
Government, of the United Kingdom “when substantial 
unanimity ” has been reached as to t In* acceptance of the Inter¬ 
national Regulations for Preventing Collisions at Sea, 1018, 
to fix the date on and after which these regulations shall be 
applied by the Governments which have agreed to accept 
them.- These regulations came into force on January 1 , Idol. 

(iii) It also adopted a number of Recommendations on 
matters where action is desirable, but further study and con¬ 
sultation between Governments is required, including standards 
of watertight subdivision of passenger ships, depth-sounding 
apparatus, radar, and co-ordination of safety at sea and in the 
air. As regards radio aids to navigation, ‘‘the Maritime 
Safety Committee should regard the subject of radio navi¬ 
gational aids as one of fundamental importance for increasing 
the safety of navigation, should initiate or pursue such special 
studies of various aspects of the problem as may seem necessary,” 
and should ensure co-ordination and distribution of information 
in this field among Governments. 

§301. Main divisions in the 1948 Convention. --The 1918 
Convention is divided into the following Chapters and 
Subheadings: General, including Survey and Certificates and 
Casualties; Construction, including Subdivision and Stability, 
Electrical Installations (for passenger ships only). Fin* Protection 
in Accommodation and Service Spac.cs (passenger ships only), 
Fire Detection and Extinction (for both passenger and cargo 
ships); Life-saving Appliances, including General Provisions 

1 See Final Art of the Inlrrnational Conference on Softly of Life at 
Sea, 10-18, Cmd. 7-102. The Convention will he found reprinted in 1 his 
document. See also infra , § 4Ati. 

2 Ibid. The Revised Regulations will he found at Appendix B. 
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(for both passenger and cargo ships), »s well as provisions 
applicable separately to passenger and cargo ships; Radio- 
telcgraphy and Radiotelephony, including Watches, Technical 
Requirements and Radio Log; Safety of Navigation; and 
Carriage of Grain and Dangerous (hinds. 

The new Radio Rules came into operation on November It), 
11)52, and apply for the lirst time to cargo vessels between 
500 and 1000 gross tons. They have the* option of lilting 
either radio-telegraph or radio-telephone equipment. The 
Direction-Finders Rules extend the compulsory lit ting of 
direction-finding apparatus, hitherto limited to passenger ships 
of and exceeding 5000 gross tons, to all sea-going British ships 
of 1000 gross tons and upwards. There are transitional 
provisions passed for the purpose of overcoming the dillieulty 
wliicli might have been caused if all requirements were to be 
enforced at once. Thus vessels of less than 5000 gross tons 
were required to be lilted with the dircction-Jiuding apparatus 
as from November JO, 1051. 

§*■102. Weather Patrol Ships. -The North Atlantic Ocean 
Weather Station Agreement for maintaining ships on weather 
patrol which was signed in July 1010, was again revised in 
February 1051. In pursuance of its pro\ isions, British seamen 
and meteorologists now carry out daily, and in all weathers, 
meteorological observations at the surface, sampling the upper 
atmosphere up to a height of about 50,000 feet and sending 
hack reports by wireless telegraphy to the Central Forecasting 
Olliec at Dunstable. 

In furtherance of the same object, the International Civil 
Aviation Organisation held a Conference at Brighton in July 
1958. Its primary task consisted in extending for a further 
period the agreement by which twenty-four ships are maintained 
for weather patrol. There are at present ten North Atlantic 
stations in operation. 

§ 3i)3. International Load Line Convention, 1930.— There 
is, however, one safety question which has always been kept 
separate from the rest—that of the international load line 
standard. The British Government had for many years 
devoted considerable attention to this subject. A bill establish¬ 
ing a load line for American vessels had also been before the 
United States Congress for sonic time. The Load Line Con¬ 
vention was eventually signed in London by some 40 States on 
July 5,1930. It applies to merchant ships—passenger or cargo 
carrying—with special rules for oil tankers and timber earners 
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and also prescribes the conditions under which deck cargoes of 
wood goods may be carried in winter and summer. It further 
provides for the surveying and marking of these ships and the 
issue of International Load Line Certificates. 1 Its provisions 
were put into force by The Merchant. Shipping (Safety and Load 
Line Conventions) Act, 1!)32, 2 (the so-culled “Plimsoll Act”) 
which, in its Preamble, contains a brief, but accurate, description 
of the object of the Convention as bring intended “for promoting 
safety of life and property at sea by establishing in common 
agreement uniform principles and rules with regard to the limits 
to which ships on international voyages may be loaded.” 


Wireless Telko ra rnv 

§ 304. Its importance in assisting safety of life at sea. - 
The reason why legislation governing safety of life at sea can 
only be made effective by international agreement is that 
shipping is an international business. The colour of the Hag 
at the stern of the ship can have no hearing upon the problem 
of safety. The same reason applies to the modern develop¬ 
ments in telegraph and wireless communications in so far as 
they are intended to contribute to the safety of life at sea. 

The invention of wireless telegraphy has provided a valuable 
means whereby vessels in distress may obtain assistance, and 
rules for this purpose were contained in the International 
ltadio-telegraphic Convention signed at Berlin in 11)00. The 
general principle was there accepted that wireless telegraphy 
exists for the purpose of dispatches and that messages sent by 
this method arc subject to the rules laid down in the St. Peters¬ 
burg Convention of July 10, 187a, relating to ordinary wire- 
telegraphs. Its provisions were, however, very deficient and 
difficulties arose by reason of the adoption by certain Powers, 
for commercial motives, of particular systems of wireless 
telegraphy. The dangers arising from the absence of agree¬ 
ment were illustrated in the ease of The Lebanon which was 

1 Treaty Series, No. 35 (1032) [Cmd. 4190]. 

2 22 Geo. V, <\ 0, ss. 40 to 07. It was hold in St. John Shipping Corpora - 
tion v. Hank, [1957| 1 Q.IL 207, that the provisions of sec tion 07 of the 
Merchant Shipping Act, apply to load line ships, not registered in the United 
Kingdom, whilst they arc: within a port in the United Kingdom. See 
also M.S.A. (Amendment) of 1870 (39 & 40 Viet. c. 80). Under the 
“Defence Regulations** issued on August 15, 1941, ships were allowed to 
load, as a temporary war measure, to their tropical marks instead of their 
summer marks, when the latter were applicable under the existing Rules, 
and to their “fresh-water" tropical marks instead of the existing tropical 
marks when the latter were applicable (S.R. & O., 1941, No. 1404). 
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cited by tin* United States delegate at the Merlin Conference. 
This American steamer had received orders to search the Atlantic 
for a wrecked vessel which offered serious danger to navigation, 
and in the course of her duties she came within reach of the 
German liner The Vadnland and inquired by wireless telegraphy 
whether she had seen the wreck. The Vuderhnul refused to 
reply on the ground that she was not permitted to enter into 
communication with a ship provided with wireless apparatus 
other than a Marconi. 

§ 395. London Radio-telegraphic Convention, 1912.—These 
difficulties were fully discussed by the Conference which met 
in London in 1912, and which adopted a new Radio-telegraphic 
Convention on July 5 of that year. The thirty Powers which 
signed the Convention undertook to impose its provisions upon 
private enterprises authorised to establish and work radio¬ 
telegraphic stations on board ships which carried their ilags. 1 
Each ship of the contracting States is bound to exchange 
radio-telegrams with any other ship and between “ coast 
stations ” and “ ship stations ” controlled by the signatory 
parties, without distinction as to the radio-telegraphic system 
adopted by such ships or stations. Furthermore, radio¬ 
telegraph stations are obliged t o accept with absolute priority 
calls of distress whencesoever t hey may come, to reply in like 
manner to such calls, and to give the required effect to them. 
Detailed service regulations are appended to the Convention 
whose administrative working is entrusted to the International 
Telegraph Otlice at Herne. The Conference also adopted a 
Resolution that, 44 in the general interest of navigation, there 
should be imposed on certain classes of ships the obligation to 
carry a radio-telegraphic installation. 99 

§ 390. London Convention, 1914.—The subject came up 
again for consideration at the London Conference of 1914, on 
the initiative of the British Government which, for a long time, 
had been in favour of the principle of the compulsory equip¬ 
ment of ships with wireless telegraphy. The Conference 
adopted on January 20, 1914, a Convention on the Safety of 
life at Sea, chapter 5 of which provided that ships carrying 
more than fifty persons should be fitted with radio-telegraph 
installations, subject to the power of the Governments of the 
contracting States to exempt ships where the route ami con¬ 
ditions of the voyage were such as to render the requirement 
of a radio-telegraphic installation unreasonable or unnecessary 
1 Treaty Series (11)13), No. 10. 


11 
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(articles 31 and 32). For reasons connected with the outbreak 
of the First Great War in 1914, the Convention did not come 
into force generally, but several countries had already adopted 
measures requiring certain ships to be fitted with wireless 
telegraphy apparatus, and others subsequently adopted 
similar measures based on the provisions contained in the 
Convention. In the case of British ships, Great. Britain passed 
regulations during the war of 1914-18 making it obligatory 
on the majority of ocean-going ships and passenger steamers 
to be fitted with wireless and to carry certified operators. In 
1919, The Merchant Shipping (Wireless Telegraphy) Act 1 
gave further statutory effect to this requirement by providing 
that all sea-going ships of 1600 tons gross and upwards, and 
all sea-going passenger steamers carrying more than twelve 
passengers, sailing from ports in the United Kingdom should 
be fitted with wireless apparatus and should maintain a 
wireless service as provided in rules made by the Board of 
Trade. Power is given to exempt vessels from these obliga¬ 
tions, but in practice the British authorities have been very 
sparing in exercising it. 2 3 

§ 397. Washington Conference, 1927—The international 
discussions which had been interrupted by the First World War 
were resumed at the Conference which met at Washington in 
1927 to consider the subject of the compulsory equipment of 
ships with wireless apparatus and a new International Radio¬ 
telegraph Convention was signed on November 2a, 1927, 
by a large number of States, which included the British 
Commonwealth and the* United Stales.® 

So far as the use of wireless telegraphy by ships is con¬ 
cerned, the principles of the Convention of 1912 are maintained, 
but the terminology has undergone a change. Article 2 of the 
new Convention provides that: 44 the contracting Governments 
undertake to apply the provisions of the present Convention 
in all radio-communication stations established or operated 
by the contracting Governments and open to the international 
service of public correspondence”; they further undertake 
to adopt or to propose to their respective legislatures the 

1 0 & 10 Geo. V, c. 38. 

1 See Safety of life at sea , Papers showing the proposals made by the 
Board of Trade for the revision of the International Convention of 1014 
on Safety of life at sea (1027), p. 12. 

3 Hudson, International legislation , vol. iii, p. 2197. Cf. Stewart, The 
International Radiotelegraph Conference of Washington, A.J.I.L., vol. 22 
(1028), pp. 28-40. 
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measures necessary to impose the observance of the provisions 
of the Convention and the regulations annexed thereto upon 
individual persons and enterprises authorised to establish and 
operate radio-communication stations for international service, 
whether or not the stations are open to public correspondence. 
The Convention, further, reaffirms the principle that com¬ 
munication between ships at sea is compulsory, whatever the 
system employed, and priority must be given to distress calls 
irrespective of their origin. In addition, the signatory Govern¬ 
ments bind themselves to take the necessary measures to 
prevent the transmission or the placing in circulation of false 
or deceptive distress signals or distress calls. The Convention 
also extends considerably the application of former agreements 
as it gives a wide interpretation to the term radio com¬ 
munications ” which it defines as “ the transmission by radio 
of writing signs, signals, pictures and sounds of all kinds by 
means of Hertzian waves.” The Convention came into force 
on July 1 , 1931, the date iixed by article G3. Details as to 
the ships required in the interest of safety to be fitted with 
wireless, the watches, the various classes of ships and the 
standards prescribed in the matter of apparatus and operators 
for safety purposes were dealt with by the London Conference 
of 1929, already referred to. In order, however, to obviate 
conflicts of interpretation regarding the provisions on radio¬ 
telegraphy contained both in the Washington Convention of 
1927 and in that of London of 1929, article 32 of the latter 
Convention declares that the matters governed by the 
Washington Conference and the rules annexed thereto “ are 
and will continue to he subject to the provisions contained in 
the present Convention and in the rules annexed herewith ” 
in all parts in which the London Convention supplements or 
completes the Washington Conference. 

The question of radio-telegraphy is further dealt with 
in the u Inter-American Radio-Communication Convention ” 
concluded at Havana on December 13, 1937, which provides 
that the contracting Governments shall take appropriate 
measures to ensure the maintenance of an adequate radio 
service, operated or licensed by each of the signatory 
Governments for the safety of navigation by sea and air 
(article 15). 1 

1 United States Treaty Scries (1938), No. 938. Also ratified by Canada, 
Cuba, Dominican Republic, Haiti, Mexico, Panama and Peru. See also 
the provisions contained in the 1948 Convention, supra , § 391. 
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New Admiralty Regulations.—During the Second World 
War an Order issued by the Admiralty 1 directed that every 
British foreign-going vessel under 1600 gross registered tons, 
not being a passenger ship, ship of war or Dominion ship, must 
be equipped witli a wireless-telegraph installation and must 
carry at least one certified wireless operator. The fitting of 
wireless equipment in all sea-going passenger ships and vessels 
of 1600 tons gross and upwards had already been made com¬ 
pulsory under the London Convention of 1929.- 

§ 398. Future developments of radar.— The acceleration 
in scientific development makes it possible to forecast that 
from now onwards every ocean-going vessel will find herself more 
closely in touch with other vessels and with the land than it 
could be anticipated even a few years ago. Wireless services 
are capable of being transferred to short-range transmitters for 
localised reception affording quicker and more certain informa¬ 
tion to vessels traversing intersecting courses, and thus 
minimising the risk of collision in crowded waters. A further 
step forward in tlu- same direction is the employment of 
radar in all important ports whenever bad visibility requires 
that warning should be given to each of two approaching ships 
of the relative position and course of the other, thus enabling 
avoiding action to be taken in time. The extent to which 
master mariners, pilots and officers in high executive posts have 
become familiar with modern radar technique affords a striking 
testimony to the fact that it constitutes one of the most valuable 
navigational aids which has emerged from the Second World 
War. Safety at sea lias also been greatly improved by the* 
introduction of the Deeca True Motion Marine Ifiadar which 
gives an accurate moving picture of the true course and speeds 
of the transmitting ship and of the ships around it. It is, 
however, obvious that the benefits deriving to the merehant 
shipping of all nations from the ever-increasing advances in 
science can only be harnessed and made effective by inter¬ 
national co-operation. The first step in that, direction has been 
achieved by the recent setting up of the International Wireless 

1 Order 1942, No. 223, dated February 7, 1942. Two new Orders 
providing for the obligatory equipment of main wireless telegraph receiving 
apparatus were issued by the Admiralty on September 2, 1941, applicable 
to every Hritish ship, not being a ship of war or a Dominion ship, within the 
provisions of The Merehant Shipping (Wireless Telegraphy) Hides, 1938 
(S.H. & O., No. 1546). See also The Wireless Telegraphy Hceeiving 
Apparatus and Watches (Merchant Ships) Order, 1941 (S.H. & <)., No. 1284). 

2 See above, §§ 388-390. The London Convention of 1948 extends 
this provision to most cargo ships. 
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Committee of the International Clunuher of Shipping, 1 followed 
hy the standards for tin 1 radiotelephone s\stein reeommended 
by the International Maritime Radio Conference which was held 
at The Hague in 1057. It is believed that the* tirst. important 
port to adopt sueli standards is Southampton which in January 
1058 1 installed a navigational information service based on a 
combination of Y.1I.F. (very high frequency) radiotelephony 
and radar surveillance. The system will enable the masters or 
pilots of vessels proceeding in ami out of Southampton harbour 
to co-ordinate their movements with oilier ships and to receive 
navigational assistance in all kinds of weather. 

These remarkable developments in the use of radar are 
relleeted in the equipment which has recently been tilted in the 
aircraft carrier Victorious. It gives general long-range warning 
of approaching planes and accurate ranges, bearing and height- 
data of interceptor aircraft. The new equipment adds con¬ 
siderably to the operational effectiveness of a modern warship 
in the form of a magic eve” which in conjunction with the 
electronic computer system in the superstructure of a warship, 
supplies her commanding ofliccr with all the information on 
airborne targets required hy his operational staff. 


Submarine Telegraph Cables 

§ 800. Necessity for their protection. One of the con¬ 
sequences of the freedom of the high seas is that States are 
entitled to lay submarine telegraph cables from their own 
shores to those of other States which agree to the connection. 
The cables lie along the bed of the ocean and in places where 
the depth is not great, they are liable to be damaged. The 
first cable was laid between Dover and Calais in 1851, whilst 
the Atlant ic cable connecting Europe and America was initiated 
in 18GG. The need for their protection soon became apparent. 
In 1800 the United States proposed a Convention for this 
purpose, intended to contain provisions for the punishment 
as for acts of piracy of all persons who wilfully damaged such 
cables on t he high seas, but owing to the war of 1870 the proposal 
did not materialise. The Institute of International Law' also 
considered the subject in 1870 and adopted a recommendation 

1 Cf. the Recommendat ion on co-operation on radio aids to navigat ion 
adopted in 10-18 by the. London Conference on Safety of Life ut Sea, 
supra , $ R00. 

a The Times , January 18, 1058. 
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for an international agreement. 1 After a powerful speech by 
the distinguished French jurist, the late Louis Renault, it 
rejected the content ion that the destruction of cables should be 
assimilated to an act of piracy. It was not, however, until 
1882 that a Conference was held in Paris, on the invitation of 
France. Following protracted discussions, an 44 International 
Convention for the Protection of Submarine Telegraph Cables ” 
was signed on March 11, 1881, by twenty-six Stale's, including 
Great Britain and the United Stales. 2 The Convention applies 
44 outside territorial waters and all legally established submarine 
cables landed on the territories, colonics or possessions of one 
or more of the High Contracting Parties/’ 

§ 100. The Paris Convention of 1884.—The principal 
provisions of the Convention are: The right to lay and maintain 
submarine cables is placed under the collective guarantee of the 
signatory States which engage themselves to enact the necessary 
legislation to ensure the execution of the Convention and to 
punish any infringement of its provisions. The breakage or 
damage of a submarine cable wilfully or by culpable negligence 
is punishable without prejudice to a civil action for damages 
except in the case of damages caused in the effort of self- 
preservation. The protection afforded by the Convention is 
extended to cable ships whose duty it is to lay or repair the 
cables. All ships must refrain from interfering with the laying 
and repairing of cables, and must, keep themselves at a distance 
of at least one mile from cable ships engaged in such work. 
44 Culpable negligence ” was defined during the discussions in 
Paris as being the absence of elementary precautions and of a 
fault of ordinary seamanship (article 2). 

Under article 7, shij>owiicrs who can prove that they have 
sacrificed an anchor, a net, or other fishing gear in order to 
avoid injuring a submarine cable, shall receive compensation 
from the owner of the cable. 

The warships of the contracting States arc entitled to stop 
and verify the nationality of all merchant vessels suspected 
of violating the treaty regulations (article 10), but the com¬ 
petent Tribunals for the determination of any violation of 

1 Annuairc, vol. iii (1870), pp. 351-304. And see Coudert’s Report 
presented to the Institute at Lausanne (1027), vol. 34, Part I, pp. 171-184. 

a Japan subsequently adhered to the Convention. In England, the 
Convention w r as put in force by The Submarine Telegraph Act, 1885 
(48 & 49 Viet. e. 40). Article 282 of the Treaty of Versailles enacted that 
the; Convention was applicable between the Allied and Associated Powers, 
parties thereto, and Germany. Cf. articles 190 and 234 of the Treaty 
of St. Germain, 1919. 
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the provisions contained in the Convention are exclusively 
the national Courts of the flag-Statc of the infringing vessel 
(article 8). The Convention is, however, only applicable in 
time of peace as article 15 declares “ that the stipulations of the 
present Convention do not in any way restrict the freedom of 
action of belligerent s.” 3 

The protection of cables has raised the somewhat, analogous 
question of the protection of pipe-lines laid on the bed of the 
high seas. The subject was considered by hot h the International 
Law Commission and the Conference on the “Law of the Sea” 
at their Geneva sessions in 11)50 and 1058. As adopted by the 
latter body in its Convention on “The High Seas,” these rules 
read as follows: (1) all Stales shall be entitled to lay submarine 
cables and pipe-lines on the bed of the high seas: (*2) subject to 
its right to take reasonable measures for the exploration of the 
continental shelf and the exploitation of its natural resources, 
the coastal State may not impede the laying or maintenance of 
such cables or pipe-lines; (3) when laying such cables or pipe¬ 
lines, the State in question shall pay due regard to cables or 
pipe-lines already in position on the sea-bed. In particular, 
possibilities of repairing existing cables or pipe-lines shall not 
be prejudiced (article *20). Every State shall take the necessary 
legislative measures to provide that the breaking or injury 
by a ship flying its Hag or by a person subject to its jurisdiction, 
of a submarine cable beneath the high seas done wilfully or 
through culpable negligence, in such a manner as to be liable to 
interrupt or obstruct telegraphic or telephonic communications, 
and similary the breaking or injury of a submarine pipe-line 
or high-voltage power cable shall constitute a punishable 
offence. This provision shall not apply to any break or injury 
caused by persons who acted merely with the legitimate object 
of saving their lives or their ships, after having taken all 
necessary precautions to avoid such break or injury (article *27). 
Every State shall take the necessary legislative measures to 
provide that, if persons subject to its jurisdiction who are the 
owners of a cable or pipe-line beneath the high seas, in laving or 
repairing that cable or pipe-line, cause a break in or injury to 
another cable or pipe-line, they shall bear the cost of the repairs 
(article 28). Every State shall take the necessary legis¬ 
lative measures to ensure that the owners of ships who can 
prove that they have sacrificed an anchor, a net or any other 
fishing gear, in order to avoid injuring a submarine cable or 
1 As to the legal status of cables in time of war, see infra, §§ 569-576. 
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pipe-lino, shall he indemnified by the owner of the cable or 
pipe-line, provided that the owner of the ship has taken all 
reasonable precautionary measures beforehand (article 29). 

International Iti:oi lation of Overseas Shifting and 
Commerce 

§ 401. Disadvantages resulting from municipal restrictions. 
—There can be no doubt that the gradual expansion of inter¬ 
national trade requires a world organisation of shipping, industry 
and commerce. In this respect, the efforts which are being 
increasingly made by international bodies in all parts of the 
world have considerably improved communications of transit 
and commerce whereby the sea, as an international highway, may 
render its best services to mankind. It has taken, however, 
a long time for States to realise the truth of the maxim that it 
is in their common interest that the seas should he fret* and open 
in time of peace to the navigation and trade of all nations. 
Even now, the maxim is not sufficiently appreciated by many 
Powers, as they still continue to pursue the antiquated system 
of reserving to their nationals a monopoly of shipping and 
commerce in their ports on tlie ground that the right of coastal 
trade is essential to their economic interests. 

Two other measures which are liable to produce undesirable 
restrictions on international commerce are “flag discrimination” 
and the grant of excessive government subsidies to merchant, 
vessels. 

§ 402. Coastal trade. The practice of excluding foreign 
vessels from coastal trade varies considerably. In France, 
the trade called cabotage applies to ships sailing in tin* territorial 
seas between ports of the same State. Originally it was 
confined to voyages on t he same sea-coast as, for instance, from 
Calais to Bordeaux, but subsequently, France distinguished 
between this “petit cabotage” and “grand cabotage,” that 
is voyages between ports on two different seas, r.g. Calais to 
Marseilles. 1 France has also restricted the trade between 
French ports and Algeria to French ships, but not under the 
term “ cabotage.” Holland did not confine shipping between 
the Netherlands and the Dutch East. Indies to Dutch vessels; 
it was open to vessels of all nations which granted reciprocal 
privileges to .Dutch ships. The coastwise trade of Norway is 

1 Decree of September 21, 179:3, and article 398 of the “Code des 
douancs” of December 28, 1920. 
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equally open except, as to Swedish vessels and so also is 
Belgium s. .Denmark and Sweden adopt the principle of 
reciprocity. Portugal reserves the trade between Portugal 
and the adjacent islands and Portuguese West Africa to 
Portuguese ships, but the trade between Portugal and the 
other Portuguese possessions is open to foreign ships. Doth 
Germany and Italy reserved coastal trade to their vessels, 
except where special agreements with other countries were 
in force*. 1 Russia has since 1N97 reserved to the national 
flag the trade between the Baltic and the Black Sea, or between 
either sea and Siberian ports, as well as the trade between 
Russian ports on the same sea. In 1921, the Liverpool Steam¬ 
ship Owners Association protested against the proposed 
Treaties with Soviet Russia on the ground, inter alia , that they 
recognised this definition of “ coasting trade.” 

§ 403. The old English Navigation Acts.—Great Britain by 
her navigation laws of the seventeenth century adopted the 
principle of discrimination against foreign in favour of national 
vessels. The Navigation Act of 1051 forbade the exportation 
of goods to the colonies or the import thence of goods into 
England except in English or colonial built ships, which were 
the property of English subjects, and had English commanders 
and crews three-fourths of whom were English. The effect of 
the Act was gradually to transfer to England the carrying 
trade hitherto almost monopolised by the Dutch. The Act of 
1651 is of special interest as it provided the basic principle 
which was destined to govern English navigation for nearly 
two centuries. 2 All “Acts” or “Ordinances” passed since 
January 1G49 lapsed at the Restoration, but by a series of 
Navigation Acts (1660-72), the policy of the Act of 1651 was 
maintained and, in some respects, extended. Broadly stated, 
the accepted practice was to prohibit the trade of foreigners 
with English colonies except in English vessels, and to prohibit 
the export of colonial products except to England, where they 
enjoyed in some eases a virtual monopoly, in others a sub¬ 
stantial preference. Restrictive as such regulations sound to 
modern cars, they were in complete accord with the financial 
ideas of that time and, in the first- hundred years of their enforce¬ 
ment, economically advantageous to the English colonies. 

Great Britain repealed all her old navigation laws in the 

1 See now art. 82 of the Treaty of Pence with Italy, 1947, granting 
most favoured nation treatment to United Nations nationals in shipping 
mailers. 2 Harper, The English navigation laws (1929), p. 34. 

11 * 
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middle of the last century. Since that date, vessels under all 
flags, in all British ports and in all trades, have been on an 
equal footing with British ships with regard to the facilities 
and opportunities afforded to them for the loading and dis¬ 
charging of their cargoes and passengers. Port and other dues 
and charges over railways and other means of inland communi¬ 
cation have also been the same. This free and open competition 
in the world’s markets has been to the advantage not only of 
foreign nations but also of Great Britain herself. British 
shipping gradually and steadily improved, until in 1875 the 
Secretary of the Board of Trade was able to draw attention to 
the fact that the merchant navy had, in the twenty years 
succeeding the repeal of the navigation laws, enjoyed its due 
proportion, and even more than its due proportion, of the 
increase in world commerce following the establishment, of free 
trade and the use of steam. 

§ 404. Navigation laws in the United States.—The coast¬ 
wise trade of the United States was restricted to American 
vessels from a very early date. In 1781), a law was enacted by 
the first Congress according preferential tonnage dues to 
American shipping, which resulted in the virtual exclusion of 
foreign vessels. This exclusion was expressly sanctioned by 
the Act passed in 1817. Through its extensive coasts upon 
two oceans and in ports admirably situated and equipped 
for overseas shipping, the United States has great, resources. 
The development of these resources and the expansion of 
industrial and business activity in the States has always been 
present to American statesmen who have invariably looked 
upon the merchant marine as being “ the second line of 
naval defence.” 

§ 405. Anglo-American negotiations, 1849.—Towards the 
middle of the nineteenth century, the increasing commercial 
relations between Circat Britain and the United States led to 
the opening of negotiations between the two countries for the 
conclusion of a modus vivendi agreement. The British Govern¬ 
ment, relying on the assurance of the United States Minister 
in London that “ America would do all if Circat Britain did 
all,” had introduced a Bill opening all trades to the vessels of 
all nations; but, in view of the reservations made by the 
American Secretary of State, the British coasting trade was 
excluded. The Bill so amended became law in June 1849. 1 

1 “An Act to amend tlic laws in force for the encouragement of British 
Shipping and Navigation 1 ’ (12 & 13 Viet. c. 29). 
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In October of the same year, the Government of the United 
States issued an Order abolishing the restrictions applicable to 
foreign vessels, except in the ease of coastal trade which it 
reserved to American ships. In taking this step the United 
States Government declined to consider a voyage from New 
York to California as in any respect different from a voyage 
between New York and Baltimore, or as in any way resembling 
the trade between London and the Cape of Good Hope or 
Australia, though, in both cases alike, the voyage can only be 
made by passing the coasts of foreign nations. In 1854, Great 
Britain repealed the reservation of coastal trade contained in 
the Act of 1840 and thus threw open, unconditionally, all 
British ports to the vessels of all Hags. The United States did 
not reciprocate, and has since retained the w hole of the inter¬ 
state trade for vessels under its own flag. But by virt ue of the 
agreement entered into between the two countries in 1849, 
vessels under the British Hag have been on a footing of equality 
in the ports of the United States in all foreign trades. 

§ 4(>(». Subsidies and flag discrimination.—France has con¬ 
sistently pursued the policy of subsidising her merchant shipping 
w ith very indifferent success; and her example has been followed 
by .Japan, Italy and several other continental States. British 
shipowners have always objected to these subsidies and, far 
more strongly, to the measures of Hag discrimination adopted 
by many foreign countries which they regarded as on a par 
w ith the “ unfair ” competition of Germany by means of 
discriminatory railway rates and manipulation of the emigrant 
“ control stations.” 1 All such discrimination was forbidden 
to Germany by the Treaty of Versailles (articles 271, 321-327). 
Generally speaking, the policy of the British Government until 
1935 was “ to subsidise ships for postal or Admiralty purposes 
only ami to exclude all consideration of trade interests,” and 
for some time before the First. Great War, The Lusitania and 77 ic 
Mauretania were the only ships receiving Admiralty subsidy. 2 

The American Government also subsidised several of its 
shipping lines. By the end of 1940, twelve Companies had 
been receiving subsidies. In June 1941, however, the United 
States Maritime Commission decided to withdraw' all subsidies 
granted to American shipping lines in foreign trade. 3 The 

1 See Report of the Committee on Shipping and Shipbuilding after the 
Great War (1018) [Cmd. 00SJ2]. 

* Report of the Select Committee on Steamship Subsidies (II.C.), 385; 
1012; Report of the Committee on Mercantile Cruisers (1912) [Cmd. 1870]. 

• New T York Journal of Commerce, June 2, 1041. 
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announcement justified this measure on the "round that: 
“ those disadvantages normally experienced by American flag 
operators with respect to wages and other operating expenses 
in competition with other nationals, whose costs are appreciably 
lower, do not appear, in many instances, to be present to-day. 
Surplus cargoes and heavy demand for space have resulted in 
substantially reduced compel it ion."’ Another form of com¬ 
petition is the growth of tin* system of “flags of convenience” 
whereby some countries chief amongst which are Panama, 
Honduras. Liberia and Post a llica (sometimes referred to as 
“Panhonlibeo") allow tin* use of their flags by foreign ship¬ 
owners by a simple administrative formality, such as the mere 
regist ration or Ihegrant of a certificate of registry. The principal 
motives for the adoption of this practice by some shipowners 
appear to lie in the avoidance of taxation and the reduction of 
operational costs through lower wages and a differential standard 
of crew accommodation and living. 

The system of ” flags of convenience” was condemned by 
the Maritime Transport Committee of the Organisation for 
European Economic Co-operation in its report of Echruary M. 
1058. 1 which referred with approval to the recommendation of 
the International Law Commission that “there must exist a 
genuine link between the Stale and the ship” flying its flag. 2 

This principle was incorporated in art ielc 5 of the ‘"Convention 
on The High Seas” approved hy the (ichcva Sea Conference of 
1058 as follows: “there must exist a genuine link between the 
State and the ship: in particular, the State must effectively 
exercise its jurisdiction and control in administrative, t(‘clinical 
and social matters over ships flying its flag." 3 

§ 107. International regulations of seamen's wages and 
social conditions. -I'he question of taxation is, of course*, a 
matter for municipal legislation, but the 1 minimum scale* in 
seamen's wages and in their standard of living and comfort 
on board the vessels of the chief maritime nations is a subject 
which can properly be* regulated by international agreement. 
There; is no doubt that British owners would welcome any 
Icvclling-up of working conditions to a uniform standard by 
international agreement, and they gave: their support to the 
efforts towards uniformity made by the International Ship¬ 
owners Conferences and various other Conferences summoned bv 

1 The Times . February 1 , 11)58. 

a Article 20, l.L.C. 

3 See supra, § HI 4. 
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the International Labour Organisation al Geneva. On June 5), 
1920, the latter body adopted two Conventions on “ the placing 
of seamen " and on the unemployment indemnity lor seamen 
in ease of loss or foundering of their ship.” Two other Con¬ 
ventions were signed on November 11, 1921, narnclv a 

Convent ion fixing t he minimum age for the admission of young 
persons to employment as trimmers and stokers and a 
Convention on the compulsory medical examination of children 
and young persons employed at sea. 1 In 1930, the Maritime 
Sessions of the International Labour Conference, also held at 
Geneva, drafted six further Convent ions which included 
regulations of the hours of work and manning, shipowners’ 
liability to sick and injured seamen, and the minimum age of 
seamen, and which marked “ a notable development in inter¬ 
national maril ime social legislation." 1 * Much, however, remained 
to be done in the' matter of establishing an international wage- 
rate and higher standards of ship equipment for the improve¬ 
ment of the comfort and safety of the officers and crew of the 
merchant vessels of all seafaring nations. This was fully 
recognised by the Joint Maritime Commission of the Inter¬ 
national Labour Office held in London from June 20 to 30, 
191*2, which recommended the preparation of an International 
Maritime Charter setting out “guiding principles for an inter¬ 
national minimum standard applicable to seafarers of all 
nationalities and embodying the best practicable social legisla¬ 
tion affecting seafarers/’ 3 In addition, the Commission passed 
unanimously a resolution which emphasised the point “that 
the paramount consideration should in all eases be the safety 
of the seamen and that, considerations of expense should not be 
allowed to be a barrier to the adoption of the most effective 
measures of protection/' The resolution was supplemented 
by an appendix which laid down fifteen basic safety measures. 
The Ministry of War Transport indicated its acceptance of the 

1 These Conventions were given effect to hv The Merchant Shipping 
(International Labour Conventions) Aet, 1925 (15 A* ll» Geo. V, e. 42). 
And see Idler man Lines. Ltd, v. Murray, |1931| A.C. 123 (ILL.), and The 
Ternenzvn , [1938] (SO Ll.L.lt. 338. 

2 H.Y.I.L., vol. 18 (1937), p. 107. Two of these Conventions were 
revised in 1949 (Nos. 92 anti 93). Cf. Cleminson, International unification of 
maritime l<m\ J.C.L., 3rd series, vol. 23 (1941). p. 138. The international 
labour code (1939), prepared l»y C. Wilfred .lenks, contains an excellent 
Mceount of all these Conventions, pp. 394 475. See also eh. 9 in vol. 1 of 
the latest edition published at Geneva in 1952. The Heports of the l.L.O. 
appear separately in Appendix II of this Code. Cf. .leaks in Gmtius 
Transactions, vol. 22 (1933), pp. 45 83, and vol. 37 (1951), pp. 33 34. 

8 Lloyd's List, July 8 and 13, 1942. 
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International Seamen’s Safety C harier on July 6, 1942, 1 and 
similar action has in the meantime been taken by several other 
Nations. While the provisions of the agreement were designed 
mainly to meet the war situation, they were also intended to 
form a basis for peaee-tinie safety conditions. A further number 
of Conventions dealing with the social conditions of seamen 
were approved by the International Labour Organisation at 
its Conference at Seattle 2 in 1940, followed by the 1911) 
Convention on the* regulation of seamen's wages, hours of 
work and manning of ships. This Convention was further 
considered at the -I* 1st Session of the International Labour 
Conference which opened at Geneva on April 29, 1958, and at 
which forty-two nations were represented. It approved a 
revised Convention covering the same three points. 3 It lixed 
the basic? pay or wages for a calendar month of service of an 
able seaman employed in a vessel to which the Convention 
applies to “not less than £19 or #91 or the equivalent thereof 
in other currency/’ The normal hours of work of an ollieer or 
ruling when the “near trade’’ vessel is at sea are not to exceed 
twenty-four hours in any period of two consecutive days and 
in the case of a passenger ship, ten hours in any consecutive 
period of fourteen hours. 4 Night work is prohibited to persons 
under the age of 19 years. As regards the manning of vessels, 
the Convention provides that every vessel “shall be sulliciently 
and efficiently manned for the purposes of: (a) ensuring the 
safety of life at sea; (b) giving effect to the provisions relating 
to the hours of work on board ship; and (r) preventing excessive 

1 New Hales, cited as The Merchant Shipping (Life-Saving Appliances) 
Emergency Hales. 1942 (S.IL & ()., 1942), No. 1519, were issued by the 
Ministry of War Transport in August 1942. They consolidated all the 
war-time life-saving appliance regulations previously in force and included 
a number of new requirements compulsory on all sea-going merchant 
vessels, both passenger and non-passenger. The new Hulcs were supple¬ 
mental to 'fhe Merchant Shipping (Life-Saving Appliance Hides) of 1938 
(The Principal Hides). And see supra, § 390, regarding the rules contained 
in the London Convention of 1948. 

2 First Report of the. International Labour Organisation to the United 
Nations , 1947, vol. 1, pp. 79-91; vol. 2, pp. J4« 210; Second Report , 1948, 
pp. 51-50. The Merchant Shipping Act, 1948 (11 & 12 Geo. 0, e. 44) put 
into force these Conventions. Seamen's conditions were also considered by 
the International Shipping Federation at Schcvenigcn in June 1950. The 
status of refugee seamen is dealt with in the Convention signed at The 
Hague on November 23, 1957, by eight Governments amongst which is 
the United Kingdom. (International Labour Heview, vol. 72 (1955), p. 150.) 

3 Kcoord No. 24 (XLI- 1958). 

4 A recommendation annexed to the Convention increases these rates 
to £25 and 370 respectively and lixes the normal hours of work at eight 
hours per day. 
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strain upon the crew and avoiding or minimising as far as 
practicable the working of overtime. The C onference further 
adopted a “liccommcndatinn” 1 which after referring to the 
rules adopted by the Geneva Sea Conference on the safety of navi¬ 
gation, 2 recommends that the country of registration of the ship 
“should accept the full obligations implied by registration ami 
exercise effective jurisdiction and control for the purpose of the 
safety and welfare of seafarers in its seagoing merchant, ships.” 

As regards the conditions of work of fishermen, the 42nd 
Session of the International Labour Conference which met at 
Geneva on June 4, 1958, adopted draft rules concerning:— (a) the 
minimum age fur admission of fishermen to employment; 
(b) their medical examination; and (c) the articles of agreement 
of fishing vessels. 3 

An additional valuable work undertaken by the Organi¬ 
sation is the great number of advisory Opinions voluntarily 
given by it on the interpretation of the international labour 
Conventions already in force. 4 

§ 408. British Shipping Assistance Acts.- As regards pre¬ 
war subsidies, the British Government realised, after a long 
period of delay, that other countries had for years subsidised 
their shipping to such a degree that foreign competition was 
“ growing beyond the power of British shipowners to meet.” 
It accordingly enacted in 1035 The British Shipping (Assistance) 
Act/' under which the Board of Trade was authorised to grant 
subsidies, within rigidly specified figures, to the owners of 
vessels registered in United Kingdom ports and engaged in 
tram}) voyages. This limited financial help proved, however, 
insullicicnt ami the results of a searching examination carried 
out by the United Kingdom Chamber of Shipping arid the 
Liverpool Steamship Owners Association into the trading 
conditions of all sections of the British mercantile marine 
elicited the fact “ that the tramp industry as a whole was 
without proper resources to meet the new depression lacing it, 
to replace old ships by new and to maintain the country’s tramp 
tonnage at a level requisite for future trade and defence.” 6 

1 Record No. 2:i. 

* Supra , § 807. 

8 Rcyiort VII (1) of the International Labour Conference, pp. 00-04. 

4 .looks. The scope of international law, B.Y.I.L., vol. 01 (1054), p. 22. 

6 25 Geo. V, c. 7. 

8 Report of the Chamber of Shipping, 1988, passim. The activit ies of the 
United Kingdom Chamber of Shipping and the Liverpool Steamship 
Owners Association were co-ordinated in 1941 by the creation of “The 
General Council of British Shipping.” 
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The same considerations applied to passenger and cargo liners. 
The pressing needs of the industry and the vital importance 
to the nation of a strong merchant navy were eventually 
recognised by the British Government and partially incorpor¬ 
ated in The British Shipping (Assistance) Bill of 11)30, 1 which 
made provision for the granting of financial assistance to vessels 
registered in the United Kingdom and for the creation of a 
reserve of merchant ships for the purpose of “ maintaining, 
in the event of war, services or supplies essential to the life of 
the community.” The Bill also set up a “ Liner Services 
Defence Committee ” to give financial help for the operation 
of liner vessels in all eases in which the claim arose out of 
competition of “ foreign shipping in receipt of official sub¬ 
sidies or assistance.” But the scheme never came into opera¬ 
tion owing to the outbreak of the war, with the exception 
of limited loans and grants towards the building in Great 
Britain of general trading vessels. The Government, however, 
when negotiating in 11)40 for the requisition of ships, put on 
record its recognition of “ the need of maintaining the British 
mercantile marine in adequate strength and in a position of 
full competitive efficiency.” 2 A new plan for the British 
merchant marine has indeed become urgent. It should visualise 
certain axiomatic features: (<v) the vital necessity of ail adequate 
mercantile marine for security purposes; (b) the similarly vital 
necessity of such a marine to maintain Great Britain's position 
as a great maritime nation and the realisation by the Govern¬ 
ment that adequate Government assistance constitutes an 
essential factor for the achievement of the desired results; 
(c) complete co-operation between the sections of the shipping 
industry so that it can present a united front. It is a truism 
to say that liners, tankers and tramps are complementary to 
each other and that their existence is essential to the advance¬ 
ment. of British and world shipping. 

§ 400. Rationalisation of merchant shipping. These various 
problems have attracted the attention of the United Kingdom 
Chamber of Shipping ever since the end of the First World War 
when it became obvious that the crisis in the industry was not 
confined to (beat Britain or the British Empire, but was world¬ 
wide in its effects. The Chamber accordingly formed in 1021 the 
“International Shipping Conference,” which brought together, 
for the first time in history, the shipowners’ organisations of 

1 Bill No. 198, presented to the House of Commons on July 13, 1939. 

8 White Paper, August 1940. 
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every import uni maritime country. Towards the end of 193*2, 
the Shipping Policy Committee of the Chamber reported that 
“in spite of the dillieultics. it was felt that rationalisation of 
shipping was an urgent necessity; the alternative, the survival 
of the fittest, can only result in the disappearance of many 
shipping companies and in the weakening and impo\ crishmcnl 
of t he survivors/' 

§ 410. International system for the laying-up of ships.— 
In the following year, the Chamber of Shipping produced a 
voluntary laying-up scheme to be worked on an international 
basis. The late Lord Kssendon emphasised the need of inter¬ 
national co-operation when he reiterated his conviction that 
“ there remained only one practical remedy that he could 
suggest and that was an international agreement to restrict 
supply of tonnage to the demands of the world's trade bv 
laying-up (or scrapping) the surplus ships/* It was felt, at 
the same time, that rationalisation would result in the raising 
of freights to an economic level, thus making the granting of 
subsidies unnecessary. 1 

The “Kssendon** plan conformed with the Kritish view, on 
the basis of the Tonnage Stabilization Association articles, of a 
mutual insurance scheme under which ships in active employ¬ 
ment should pay some form of compensation to laid-up ships. 
The operation of this scheme was nc\ cr put into operation as 
the Korean war obviated its necessity. Hut the actual crisis 
in shipping will probably lead to a reconsideration of this and 
other similar schemes based on an intermitioiial agreement to 
restrict the number of ships to the real demands of the industry. 

§ 111. Passenger Liner Conferences. —As distinguished from 
tramp vessels, the owners of passenger vessels were able to 
achieve co-operation amongst themselves as far back as 1875, 
when the first Liner Conference took place at Calcutta. Since 
then, the owners have continued to hold their own Conferences 
which are international in scope. 2 The Imperial Shipping 
Committee gave its approval to this co-operation when it 
reported in 10*23 that “ it was a universal condition of the 
larger industries in all progressive countries that there should 

1 The Times , August 14, 1035, and Snrolos in The Syren and Shipping, 
March 20, 11)35. Tin* quest ion of rat ioualisal ion was further considered by 
the International Shipping Conferences held in London in 1035 mid 1087 
and also at the various sessions of the International Chamber of Commerce 
since its Paris meetings in 1035. See also the White Paper of November 
1034 fCmd. 4754]. 

* The Syren and Shipping , March 20, 1035. 
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be a high degree of organisation among the chief companies, 
firms or other units ” and that the Conference system was a 
necessary concomitant of modern commerce. 

§ 412. Scheme for a compulsory compensation pool. — A 
further step in the same direction relates to the proposed 
formation of a "compensation pool” rendering possible the 
adjustment of supply of vessels to the actual demand in a free 
market, thus abolishing “Hag discrimination” in freights or 
premiums for insurance. The scheme would necessarily involve 
the laying-up of a certain percentage of vessels at times when 
the supply of ships exceeded the demand on the market and the 
payment out of the pool of specilicd allowances to owners whose 
vessels were Inid-up. When applied to tankers, under the 
Sehierwater plan, the scheme proved entirely successful in the 
year preceding the outbreak of the Second World War, as 
the great majority of the owners agreed to pay into the pool a 
pe reel it age of their freights for the purpose of creating a 
compensation fund for Inid-up tankers. 

§ 413. Post-war collaboration in shipping. - These efforts 
for international co-operation in the shipping industry were 
resumed soon after the last war. At a meeting of the Inter¬ 
national Shipping Conference held in London in HH7, the 
industry's relations with the proposed Inter-Governmental 
Maritime Consultative Organisation 1 and with the United 
Nations were defined and several other connected technical 
matters discussed. It was decided to rename the Conference the 
“International Chamber of Shipping" and to promote its 
activities on an ever-increasing scale. 

One of these activities relates to the unfair competition 
resulting from the discriminatory measures adopted by some 
Governments in relation to shipping. In t his connection, the 
Inter-Governmental Maritime Organisation is bound to prove 
useful as one of its main objects is to “encourage the removal of 
discriminatory action and unnecessary restrictions by Govern¬ 
ments, as well as the consideration of matters concerning unfair 
restrictive practices by shipping concerns.” The Maritime 
Conference of the United Nations at which the constitution of 
the Organisation was framed made the reservation that 
“assistance and encouragement given bv a Government for the 
development of its national shipping and for purposes of security 
does not of itself constitute discrimination, provided that such 
assistance and encouragement, is not based on measures designed 
1 For the objects of this Organisation, see infra, g 450, 
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to restrict tlie* freedom of shipping of nil Hags to take part in 
international trade.” 1 

§ 1-14. Two of the most pressing problems actually facing 
the International Chamber of Shipping arc the present crisis of 
world freight markets and the question of Inid-up ships. At ti¬ 
med ing held by the Chamber in Loudon in May 11158, it was 
decided to appoint a representative international Committee "‘to 
submit for further consideration such schemes or recommenda¬ 
tions which it felt might be likely to secure adequate support 
if it should subsequently be thought to be appropriate and desir¬ 
able to introduee international co-operative measures.” 2 Action 
has become all the more necessary as the Second World War and 
the economic upheaval and dislocation of work! trade caused by it 
have produced a mass of rest rid ions and controls. Several of these 
controls, particularly on exchange* end the import and export 
licences, have provided “fresh and sometimes not easily dis¬ 
cernible ways of introducing discrimination.” In addition, there 
has been a marked revival of tin* claim by some count rics of the 
right to carry their own imports and exports in their own ships - 
a right denounced by the main maritime Powers a hundred years 
ago as being “detrimental to the free llow of world trade.” 3 
These are urgent problems which require serious consideration 
and whose practical solution mav, it is hoped, be achieved by 
the setting-up of the Inlcr-Uovernnicntal Maritime Organisations 
which, in the words of its constitution, is required to provide 
“machinery for co-operation in the field of (lovernmental 
regulation and practices relating to technical matters of all 
kinds affecting shipping engaged in international trade.” 

§ 415. The Maritime Ports Convention, 1923.—Another 
important task which will fall to be considered by this Organi¬ 
sation is the question of the equal treatment of ships in maritime 
ports. The subject has already been examined by the “Com¬ 
munications ami Transit Committee” of the League of Nations 
at a Conference held in Ociieva in 1928 which adopted a detailed 
Convention on the subject. The following are its main 
provisions: 

All maritime ports which are normally frequented by sea¬ 
going vessels and used for foreign trade shall be deemed 

1 United Nations, Transport and Communications Review , vol. i, 
No. I, July-Sept ember 1048. p. 20; and article I of The Convention, 
reprinted in I.L.Q., vol. 2 (1948), p. 359. 

* Lloyd's List , Mav 24, 1958. 

3 Annual Report of the Chamber of Shipping of the United Kingdom, 
1952-53, pp. 20- 21. 
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maritime ports within the meaning of the present Convention 
(article 1). The nationals, property and Hags of all contract¬ 
ing States shall have freedom of access to the maritime ports 
situated under the sovereignty or authority of the contracting 
States. They shall be treated, in all that concerns the use of 
the ports and in all respects, on a footing of absolute equality, 
particularly as regards facilities of all kinds (such as berthing, 
loading and unloading facilities), and dues and charges of all 
kinds, such as tonnage, harbour, pilotage, lighthouse and 
quarantine duos or charges; in particular, no distinction shall 
be made to the prejudice of the nationals, property or flag 
of any contracting State as between the said nationals, property 
or Hag and those of the State under whose sovereignty or 
authority the port is situated, or of the Stale whose nationals, 
property or flag enjoy the most favourable treatment (article ‘2). 
In the absence of special circumstances justifying an exception 
on account, of economic necessities, the customs duties levied 
in maritime ports situated under the sovereignty or authority 
of the contracting States must not be higher than those levied 
on the other customs frontiers of the same State on goods of 
the same kind, source and destination. All facilities afforded 
by the contracting States to the import and export of goods 
by other routes shall be equally afforded to import and export 
through all maritime ports situated under their sovereignty or 
authority (article 0). The State under whose sovereignty or 
authority a port is situated may withdraw the benefits of the 
provisions of article 2 from any vessel if it. is proved that 
the owner of the vessel discriminates systematically against 
the nationals of that State or against companies controlled 
by sueh nationals (article 7). 

It was, however, provided that the Convention would not 
apply to the maritime coasting trade (article 8) or affect the 
right of a State to reserve to itself the exercise of towage in its 
ports or of pilotage (article 9). 1 

§ HO. Imperial Conferences.—Within the British Common¬ 
wealth of Nations itself, the efforts made after the First Great 
War towards the development of the uniformity of laws on 
shipping and navigation ha ve been so outstanding as to deserve 
special mention. The Imperial Conference which met in 

1 Treaty Series, No. 24 (1925) fCmd. 2419). See also above, § 182. 
International Regulations for the tonnage measurement of ships were also 
adopted at Geneva in 1939 by the League of Nations, Communications 
and Transit Committee. 
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London in 1920 carefully considered the general question of 
merchant shipping legislation and referred to a future Con¬ 
ference the task of reporting “ on the principles which should 
govern, in the general interest, the practice and legislation 
relating to Merchant Shipping in the various parts of the 
Empire, having regard to the change in constitutional status 
and general relations which has occurred since existing laws 
were enacted.” 1 

The next. Imperial Conference of 1929, which also met. in 
London, included the representatives of all tlit* self-governing 
units of the Commonwealth. India and the Irish Free State, in 
addition to the United Kingdom delegation. Its Report on “the 
operation of Dominion legislation and Merchant Shipping legis¬ 
lation’' is of the greatest importance. 2 The great majority of its 
provisions are as valid and enforceable to-day as they were in 
1921) and would only require an up-to-date revision in the light 
of the new developments in shipping and inter-Commonwealth 
relations. The Conference was fully mindful of the need for 
such a revision as it recommended ill its Report that concen¬ 
trated action in shipping agreements by the members of the 
Commonwealth should be revised “from time to lime.” 

§ 117. Uniformity within the British Commonwealth.---On 
the. power of the Uommonwcnlth to pass laws on shipping and 
navigation, the Conference agreed that the most suitable 
method of placing the matter beyond possibility of doubt would 
be by means of a declaratory enactment in the terms set out 
below passed, with the consent of all the Dominions, by the 
Parliament of the United Kingdom "and recommended that the 
clause should be in the following form: “ It is hereby declared 
and enacted that the Parliament of a Dominion has full power 
to make laws having extra-territorial operation." The Statute 
of Westminster of 1981 gave effect, in its entirety, to the above 
clause. 3 

The Conference also declared itself in favour of a legal new 
position under which each Dominion would, amongst its other 
powers, “ have full and complete legislative authority over all 
ships while within its territorial waters or engaged in its roasting 
trade ” and also “ over its own registered ships both intra- 
territoriallv and extra-territoriallv. Such extra-territorial 

1 Cf, Jennings, The Comtnumvealth and International Lm e, 1LY.I.L., 

vol. :h> (tor*:*), pp. 3 : 50 - 330 . 

9 Park Papers, January 1930 [Cmd. 34-79]. 

9 22 Geo. V, c. 4, s. 3. 
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legislation will, of course, operate subject to local laws while 
the ship is within another jurisdiction.” 

§ 418. Recommendations of the Imperial Conference, 1929. 
—As shipping is a world-wide interest, in which uniformity is 
from the nature of the ease desirable, the Conference agreed that 
there was a strong presumption in favour of concentrated action 
in shipping matters, “ which must result from voluntary 
agreements by the members of the British Commonwealth of 
Nations.” The kind of agreement which the Conference had 
in mind was one extending over a fixed period of years and 
providing for revision from time to time. The following arc 
amongst the most important recommendations adopted by the 
Conference: 

(1) Common status of ships.-- {a) There should be agreed 
uniform minimum qualifications for ownership to govern the 
admission of ships to registry in all parts of the British Common¬ 
wealth of Nations. Section 1 or the Merchant Shipping Act of 
1894 would appear to form a suitable basis for that purpose; 
(b) ships complying with these agreed qualifications lor owner¬ 
ship and registered in any part of the British Commonwealth of 
Nations will possess a common status for all purposes and will 
be entitled to the same recognition as is now accorded to 
British ships. 

§ 119. (2) Standards of safety.—It is desirable in the in¬ 

terests of all parts of the Commonwealt h that uniform standards 
should be observed in all matters relating to t he safety of the 
ship and those on board, so that the substantial uniformity 
which at present prevails in these matters on all ships of the 
British Commonwealth of Nations shall be maintained and 
their reputation preserved. 

§ 420. (3) Extra-territorial operation of legislation. —Each 

part of the British Commonwealth, in the exercise of the power 
to legislate with extra-territorial effect with regard to ships, 
should accept the principle that legislation with extra-territorial 
effect passed in one part of the Commonwealth should not be 
made to apply to ships registered in another part without the 
consent of that latter part. This recommendation is not, 
however, intended to limit the power of any part of the British 
Commonwealth over its coasting trade. 

§ 421. (4) Uniform treatment of ships within the Common¬ 
wealth. — (a) In view of the importance attached to uniformity of 
treatment, it is recommended that the different parts of the 
Commonwealth should continue not to differentiate between 
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their own ocean-going ships and similar ships belonging to other 
parts of the Commonwealth. Such uniformity of treatment is 
regarded as an asset of very considerable importance, especially 
for the purpose of negotiations with foreign Governments who 
may seek to discriminate in favour of their own ships and against 
British Commonwealth ships; ( b) each part of the British 
Commonwealth will have full power to deal with its own 
coasting trade. We recommend that the present position be 
continued for a limited number of years under which ships of 
any part of the Commonwealth are free to engage in the 
coasting trade of any other part; (c) these recommendations 
are not intended to include any reference to questions affecting 
fisheries or the fishing industry which were not considered to be 
within the scope of the Conference; (d) it is recommended that 
no part of the British Commonwealth should give more favour¬ 
able treatment to foreign ships than to ships of other parts of 
the Commonwealth. 

§ 422. (5) Internal discipline and agreements with the crew. 

—Each part of the British Commonwealth in the exercise of 
its right to legislate for all ships within its territorial juris¬ 
diction should, for practical reasons, accept the principle that, 
in matters relating to the internal discipline, of the ship and in 
matters governed by the agreement with the crew, the law of 
the country of registration should follow the ship, but this 
principle should be subject to the following exceptions: (a) if 
a ship registered in one part of the British Commonwealth is 
engaged wholly or mainly in the coasting trade of another 
part, the law of that latter part should govern matters relating 
to the internal discipline of the ship and matters relating to the 
agreement with the crew; (b) in the ease of a ship registered 
in one part of the Commonwealth, if an agreement with the 
crew* is opened in another part of the Commonwealth, the law 
of that latter part as regards the agreement with the crew 
should apply. 

With regard to offences against discipline committed on 
the high seas, it will probably be found that the law of that 
part in which the vessel is registered makes provision for 
disciplinary action by the master of the ship. If, however, 
the offence is such as to necessitate legal proceedings, those 
proceedings will be available when the offender returns to that 
part of the Commonwealth in which the ship is registered. 

§ 423. (6) Carriage of goods by sea. —This is a subject 

on which in our opinion uniformity of legislation is highly 
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desirable throughout the British Commonwealth, and in this 
connection, attention is drawn to the It (solution passed by the 
Imperial Conference of I92G which rerun led with satisfaction 
that there* was good prospect of the* general adoption of the 
1 tides relating to the Brussels International Bills of Lading 
Convention of 1028 1 throughout the Empire and also welcomed 
the progress which had l>ec*n made towards the achievement of 
international uniformity upon the basis of these Rules.” 

§ 424. (7) Uniformity of legislation on transfers and 
mortgages of ships.—General Statement.—Finally, the Con¬ 
ference recommended that there should be uniformity with 
regard to t lie epialilieat ions for ownership and also in I lie transfer, 
mortgage, measurement of ships and tonnage which are 
auxiliary to the question of qualifications for ownership. 

Sections 5 and 6 of the Statute of Westminster, 1931, re¬ 
moved all doubts as to the unfettered power of a Commonwealth 
Legislature to make laws in relation to merchant, shipping and 
also repealed, though only as regards future enactments, the 
Colonial Laws Validity Act of 18G5. This was followed in 
December 1981 by the “ British Commonwealth Merchant 
Shipping Agreement,” which recognised the full legislative 
authority of the Dominions over all ships within their terri¬ 
torial waters or engaged in their coasting trade. 3 

§ 125. Commonwealth Shipping Committee. Mention 
should also be made of the Imperial Shipping Committee, now 
known as the Commonwealth Shipping Committee, which lias 
been in existence since 1920 and the purpose of which is to 
recommend improvements with regard to the type, size and 
speed of ships, and the const ruction of harbour works. 

The greater part of these recommendations are now being 
realised. It will be the task, no doubt, of future Conferences 
to complete this uniformity in the interests of shipping and 
closer economic integration between all parts of the Common¬ 
wealth. A recent evidence of the increasing faith in the unity 
and similarity of interests of these countries is provided by the 
resolutions adopted at the “Commonwealth Trade and Economic 
Conference” held at Montreal in Sept ember 1958 which decided 
to establish a permanent Economic Consultative Council in 
London and whose central theme has been based on “an 
expanding Commonwealth in an expanding World.” 

1 Supra , §§ 1580 and :*H1. 

2 Pari. Papers, 1982 [Cind. 8994]. 
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International Regulation of Fisheries 

§ 420. Necessity for the international protection of fisheries 
on the high seas, it follows from the doctrine of the freedom 
of the sens that fishing everywhere on the high sons is open to 
the subjects of nil St sites. lint in the interests of the preserva¬ 
tion of lish, many countries make regulations for the control 
of lishing on the high seas, although, as a general rule, such 
regulations are only binding on their own nationals. It has, 
of course, been recognised for a long time that unlimited fishing 
at all seasons may seriously deplete the seas of fish. Moreover, 
new methods of fishing have proved so destructive and wasteful 
that if they are allowed to go on unrestricted, they will lead to 
the partial extinction of fisheries over large areas of the seas. 
Our increased knowledge of the life of lish shows Dint it is 
absolutely necessary to establish close seasons and to prohibit 
the use of injurious means of capture. It is, therefore, not only 
desirables but necessary, that the exercise of fishery rights on 
the high seas be regulated by agreement among the States whose 
subjects engage in it. The example of Moray Firth affords a 
striking illustration of the necessity of inte rnational regulation 
for the protection of fisheries. The* legislation enacted by the 
British Government could not be 1 enforced, beyond the thire- 
mile limit of territorial waters, against foreign subjects who 
thus irmaiucel free to pursue* methods of fishing highly detri¬ 
mental to the species. 

§ 427. Anglo-French Agreement, 1839. One of the earliest 
bilateral agreements in this connection is that signed by Great 
Britain and France on August 2, 1839, 1 which provided that 
“ with a view to prevent, the collisions which now, from time 
to time, take place on the seas lying between the coasts of 
Great Britain and of France, betwe en the trawlers and the line 
and long net fishers of the two countries," a mixed Commission 
was to be appointed entrusted with the task of preparing “ a 
set of regulations for the guidance of the fishermen of the two 
countries in the seas above mentioned ” (article 11). The 
Commission drafted in due course regulations, consisting of 
eighty-nine articles, which were sanctioned by the Anglo- 
French Declaration of June 23, 1843, and are still in force in 

1 See also the Act of 18:m (2 & » Viet. r.lHS) which put the agreement 
in force. Further conventions between the two Governments were signed 
in I8«7 and The hitter convention establishes a common fishery 

regime in the Channel Islands. See supra , § 1 «M). 
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the English Channel. They include provisions reserving oyster 
fishing within three miles round Jersey to British subjects and 
oyster fishing within a line off the French coast to French 
subjects. They give power to the warships of Great Britain 
and France to arrest vessels infringing these rules, to whatever 
nationality they may belong, and to bring them into port. 
The com pc 1 ! cut Tribunals for deciding on any violation of the 
rules are, however, only those of the infringing vessel. 1 They 
also lay down rules for the protection of lish on the high seas, 
the use of fishing tackle and the prohibition of collecting oysters 
between sunset and sunrise. 8 The question of the lishing of 
oysters, outside territorial waters, is further governed by the 
Anglo-French Regulation of September 20, 1923, 3 which 

established a seasonal closure for the fishing of oysters between 
the 10th .tune and the 31st August in each year, during which 
period no boat shall have on board any dredge or other 
implement whatsoever for catching oysters/’ 

As a result of the Irish protests against the Anglo-French 
Conventions of 1830 and 1813, an Act was passed in the latter 
year 4 providing that the Board of Trade could make regulations 
by Order in Council suspending the effect of the Conventions 
with respect to the fisheries on the whole of the coast of Ireland, 
and restricting it exclusively to British subjects. An Order 
in Council was accordingly issued on August 23, 18-13. 5 * * The 
question was considered important by the Irish fishermen as 
the most valuable 1 oyster beds extend from five to ten miles off 
the croasts of Wexford and are consequently outside territorial 
waters. The same determination of protecting the Irish oyster 
fisheries is reflected in the “ Sea Fisheries Act ” of 1808 which 
authorised the regulation of oyster beds on all banks lying 
beyond a limit of twenty miles from a line drawn between 
Lambav Island and Carnsore Point.® 

With regard to the fisheries in the Foyle river which is 
divided between Northern Ireland and the Irish Republic, 
legislation was passed by these two countries in 1952 for the 

1 Girl el, vol. i, p. 423. 

3 Herst let, Commercial Treaties , vol. 5, p. 80, and vol. 01, pp. 415,447. 

3 State Papers, vol. 117, p. 311. 

4 0 & 7 Viet. c. 79, s. 6—“to curry into effect a Convention between 
Her Majesty and the King of the French concerning the fisheries in the 
seas between the Hritish Islands and France.” 

5 Hcrstlet, op. cit. % vol. 0, p. 402. 

8 31 & 32 Viet. c. 45. The Convention referred to in the Act is the 

Anglo-French Convention of November 11,1807, which was, however, never 

ratified. 
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protection and preservation of the valuable salmon fisheries in 
the river and for the setting up of a “Joint Authority” for this 
purpose. 1 

§ 1**28. Protection of sedentary fisheries. —A similar con¬ 
ception of a State’s right to protect its “ sedentary ” fisheries 
is to be traced in the claim which has been asserted by the 
British (Government to the pearl fisheries off the Gulf of Manaur 
and Bulk's Bay, commonly referred to as the “ Ceylon fisheries ” 
and which extend some eighteen miles beyond territorial 
waters. Vattel bad already asked himself the question “ Who 
can doubt that the pearl fisheries of Bahrein and of Ceylon 
can lawfully fall under ownership? ?? - II must, however, be 
pointed out that at the time Vattel wrote his famous book the 
doctrine of the freedom of the sens had not as yet been generally 
acknowledged as a principle of international law. Much more 
modern writers have rested the justification of the British claims 
on the occupation of the bed of the sea which, it is contended, 
is capable of being subjected to a State's ownership. 3 Such 
occupation of the bed of the high seas is liable to interfere 
with the freedom of the seas and it is submitted that the better 
view is to base the exclusive rights of the British Government 
to the pearl fisheries off Ceylon and the Persian Gulf on their 
effective occupation extending over several centuries and 
implicitly accepted by other States. 4 

Sir Cecil Hurst, in the remarkable article already referred to, 5 
concluded that such claims are valid provided they conform to 
certain conditions, namely (i) the coastal State must have 
exercised effective occupation of, and jurisdiction over, the 
sedentary fisheries oil the sea-bed for a long period; (ii) there 
must be no interference willi freedom of navigation in the 
wafers above the sea-bed ; and (iii) there must be no interference 
with the right to catch swimming lish in the waters above the 
sea-bed. In their comments on the Beviscd Draft Articles 
on the* continental shelf prepared bv the International Law 
Commission in 1051, the British Government stated that they 

1 The Foyle Fisheries Act (Northern Ireland), 1952, e. 5, and the Foyle 
Fisheries Act (Irish Republic). No. 5, of 1952. 

2 Droit dcs finis, Hook I, ch. xxiii. 

2 Sir Cecil Hurst., Whose is the bed of the sea?, H.Y.I.L., 1928--24, 
pp. 84-48. 

4 Annakumarn Villai v. Xluthupayal, [1908| 27 J.L.R. (Madras) 551; 
and A,Xt,S,S,\\Xl, v. State of Madras, [195a] 11 Madras L.J., 587. Gidel, 
vol. i. pp. 498- 501. See also above, § 104, and Saudi Arabia's decree of 
May 28, 1949, in A.J.I.L., vol. 48 (1949), Supp!., pp. 154 157. 

4 Op, cit ., p. 34. Sec supra, § 104. 
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considered Sir Cecil Hurst's article ns correctly stating the 
law on sedentary lisheries and 1 hat they wen 1 in entire agreement, 
with the author's conclusion that “the claim to the exclusive 
ownership of a portion of the hod of the sea and to the wealth 
which it produces in the form of pearl, oysters chunks, coral, 
sponges or other fruotus of the soil is not inconsistent with the 
universal right of navigation in the open sen or with the common 
right of the public to lish in the high sens." ] 

The Keport of the International Law Commission is sub¬ 
stantially in accord with these conclusions: “tin* regulation of 
fisheries conducted by means of equipment embedded in the 
(loor of the sen in areas of the high seas adjacent to the territorial 
sea of a State, may be undertaken by that State where such 
lisheries have long been maintained and conducted by its 
nationals, provided that non-nationals arc permitted to par¬ 
ticipate in such activities on an equal footing with nationals. 
Such regulations will not. however, affect the general status of 
the areas as high seas" (article HO). As the Commission states 
in its commentary to this article, it had decided to retain, the 
term “sedentary lisheries’' solely lor fisheries conducted by 
means of the equipment used. This form of fishery did not 
cover the provisions relating to the continental shelf “because 
the species fished are mobile and therefore cannot be regarded 
as natural resources of the sea-bed in the sense used “in these 
provisions.” 2 

§ 420. Sedentary fisheries in the Geneva Sea Convention. 
The same reasoning commended itself to the drafters of the 
relevant article in the Geneva Convention on “Fishing and the 
Conservation of the Living Resources of the High Seas.” 
It adopts in toto the provisions of article 00 of the Report of 
the International Law Commission. It adds, however, two 
further provisions, viz.: (n) that tin* coastal Slate is not obliged 
to permit non-nationals to participate in such activities “in 
areas where such fisheries have by Jong usage been exclusively 
exploited by the nationals” of the coastal State, and (h) that 
“lisheries conducted by means of equipment embedded in 
the floor of the sea” mean in this article “lisheries using gear 
with supporting members embedded in the sea floor, constructed 
on a site and left there to operate permanentIv, or if removed, 
restored each season oil the same sile ” (article 13). 

§ 430. Australian pearl fisheries. —The rules relating to 

1 A/CN. 4/00, p. IK). 

2 ibid., p. 38. 
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sedentary iislicTics off Wrslcrn Australia and Queensland have 
been I lie subject of legislative enact incuts by both these 
Australian States. 1 

Australia's interests in pearl lisliiiig are obviously paramount 
as she possesses in her northern waters the largest pearl and 
shell beds in the world which also produce the finest trochus 
and I. re pang (hccla-dc-tmr) specimens. Several of t liese fisheries 
lie beneath the high seas in an area extending from the vicinity 
of Hrooinc in Western Australia northerly through the Arafura 
Sea to Torres Strait and the coast of Papua. 

Japan, by reason of its proximity to these areas, lias always 
hern concerned with the exploitation of the sedentary fisheries 
in the Pacific Ocean. After an interval of twelve years, its 
pearling fleet recommenced its activities as a result of which a 
provisional agreement was concluded in June 1.053 between the 
Australian and .Japanese Governments. I'lidcr the provisions 
of this agreement. Australian inspection vessels were detailed 
to accompany the Japanese fleet with the following main 
duties: to prevent the depletion of the pearl-beds by over¬ 
fishing and collection of under-sized shell: and to ensure 
(1) that the Japanese licet remained outside territorial waters 
(except in ease of shelter from bad weather); (2) that there was 
a tonnage limit on the pearl shell catch and a shell size limit ; 
and (3) that the Japanese should deliver a full report of their 
catches. ltcncwcd discussions to further supplement this 
provisional agreement took place in C anberra shortly afterwards, 
but; the negotiations were broken off in September 11)53 as the 
Japanese pearlers had entered two areas in which they had been 
prohibited from pearling and bad also taken a tonnage of shell 
which was excessive. As a result of this infringement by the 
Japanese of their obligations, the Governor-General of Australia 
issued t wo Proclamations in 1353. on the precedent of the I'nited 
States Proclamation of 1315. 52 The first Proclamation affirmed 
sovereignty over all waters up to 100 fathoms deep and over the 
natural resources of both the sea-beeI and the subsoil of the 
shelf. It purported to enforce at the same time licensing and 

1 Sec The Western Australia Pearl and Beehc-de-mer Fishery (Extra¬ 
territorial) Act, 1889, and the Queensland Aids of 1881 and 1891 in 
Queensland Statutes, vol. i, |>|>. 777, 784. if. ltiesenield. Protection of 
Voafital Fisheries mater International Lmc (1912), p. 170. The Tunisian 
Government lias several times enacted regulations governing sponge fishing 
outside territorial waters and fixing the respective dues payable by both 
Tunisian and foreign nationals and also the granting of annual licences: 
Gidol, vol. i, pp. 491-498, and supra, § 184. 

* Sec ante , g 101. 
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control measures for the area over pearlers of all nationalities. 
It also set limits on the size of shell which could be taken within 
the proclaimed area. 1 The second Proclamation applied in 
similar terms to the Territory of New Guinea and was enacted 
by Australia as the administering authority under the trustee¬ 
ship system of the United Nations. 

§ 431. Australian legislation on Pearl Fisheries. These two 
Proclamations were followed by the enactment by the Common¬ 
wealth Parliament of the Pearl Fisheries Act (Xo. 2), 11)53, 4 
which amended the existing legislation so as to make it corre¬ 
spond with the continental shelf doctrine. The shelf itself is 
defined in the Act as follows: “(3) subject to the next two 
succeeding sub-sections, a reference in this Act to the continental 
shelf is a reference to the sea-bed and subsoil of the submarine 
areas contiguous to the coasts of Australia and of the submarine 
areas contiguous to the coasts of the Territories to a depth of 
not more than one hundred fathoms; (l) where a part of the 
continental shelf contiguous to the coasts of Australia or a 
Territory is also contiguous to the coasts of an ad jacent count ry 
or extends to the coasts of another country, the Governor- 
General may, by Proclamation, fix such limits as are, in his 
opinion, in accordance with the principles of international law, 
as the limits to which that part of the continental shelf shall, 
for the purposes of this Act, be deemed to extend between 
Australia or that Territory, as the ease requires, and that, 
country; (5) if the Governor-General is of opinion that it is 
reasonable that the sea-bed and subsoil of a submarine area, 
being au area that— (a) is not more than one hundred fathoms 
below the surface of the sea; and (b) is adjacent to any part of 
the coasts of Australia or of a Territory but is separated from 
the part of the continental shelf that is contiguous to that part, 
of those coasts by an area that is more than one hundred 
fathoms below the surface of the sea, should be deemed to be 
part of the continental shelf, the Governor-General may by 
Proclamation, declare that that sea-bed and subsoil is part of the 
cont incntal shelf for the purposes of this Act and that the sea-bed 

1 Commonwealth Gazette , October 12, 1953, date on which the new 
licensing system began to operate. Cf. Goldie, Australia's Continental 
Shelf: Legislation and Proclamations , I.C.L.Q., vol. 3 (1954), p. 535, and 
The occupation of Sedentary Fisheries off the Australian Coast , Sydney Law 
Review, vol. 1 (1953), p. 89; O’Connell, Sedentary Fisheries in the Australian 
Continental Shelf, A.J.I.L., vol, 49 (1955), p. 185, and Papandreou, La 
situation juridique des pickeries en haute met (1958), pp. 40-49, 

* Act No. 38 of 1953. Assented to September 17, 1953. 
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and subsoil shall therefore he deemed to be part of the continental 
shelf for the purposes of this Act/ 5 

The Act was, further, made expressly applicable to foreign 
persons and foreign craft. 

Under the amended legislation, the Governor-General was 
thus empowered to define by proclamation those areas of 
Australian waters within which pearling would be regulated and 
licensed, and also to lix the limits of Australian jurisdiction over 
shelves which extended to, or we re shared with, another country. 
Three proclamations were thus issued on September 25, 3053. 
The first declared all Australian waters north of 27 degrees 
south latitude to he “proclaimed waters/’ except for a small 
area north-cast of Darwin between 135 and 13(5 degrees Hi 0 east 
longitude. The second proclamation fixed jurisdictional 
limits, apparently with some reference to the principle of 
equidistance, on the shelf extending between Australia and 
Netherlands New Guinea, and on the shelves shared respectively 
by Papua and Netherlands New Guinea and by tin* Trust 
Territory of New Guinea and Netherlands New Guinea. The 
last proclamation appointed October 12, 1053, as the date on 
which these provisions should come into force. 

These regulations were met bv strong Japanese representa¬ 
tions on the ground that they were contrary to the established 
rules of international law. Subsequent discussions led to an 
understanding in principle between the two Governments to 
submit, the question to the International Court of Justice; but 
the precise terms and conditions of the submission have not 
yet been settled. 

§ 432. The North Sea Convention of 1882.—With respect 
to the North Sea, there was an urgent reason for the regulation 
of its fisheries. The industry in the latter part of the nineteenth 
century had become one which gave employment to thousands 
of fishermen of many nations, but quarrels of a serious nature 
often took place between them. As a result of the Conference 
held at The Hague in 1881, a Convention was signed on May 6, 
1882, by Great Britain, Belgium, Denmark, France, Germany 
and Holland. 1 Sweden and Norway, though taking part in the 
Conference, were unable to sign the Convention as they could 
not accept the definition of the North Sea contained in the 

1 The “ Sea Fisheries Act, 1883,” was enacted to carry out the 
provisions of the Convention (*M5 & 47 Viel. c. 22). See also Daggett, 
The regulation of maritime fisheries by treaty , A.J.I.L., vol. 28 (1934), 
pp. 603-717. 
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Convention, or the three-mile limit of territorial waters. The 
object of the Convention was to regulate the police of the 
fisheries of the North Sea outside territorial waters. It provides 
(1) for the registration of fishing boats; for their identification 
by means of letters, names and numbers, and for the carriage 
of national papers by the master of each boat; (2) for the 
prevention of conflicts between fishermen by rules relating to 
the anchoring of boats, the easting of nets, the interference 
with nets already cast, and the salvage of fishing equipment; 
(3) for the supervision of the fisheries by vessels belonging to 
the national navies of the High Contracting Parties which are 
competent to visit or search vessels to ascertain any infringe¬ 
ment of its provisions “ respecting the police of the fisheries ”; 
to take in the infringing vessel to a port of her flag-State and 
to deliver her to the proper authorities. The execution, 
however, of the regulations respecting the documents establish¬ 
ing the nationality, the marking and numbering of boats and 
of fishing implements, as well as the presence on board 
of instruments which are forbidden, is placed under the 
exclusive superintendence of the cruisers of the nation of 
each fishing boat, although the commanders of cruisers 
“shall acquaint each other with any infractions of the above- 
mentioned regulations committed by the fishermen of another 
nation.” 

A Convention, very similar in terms to the 1882 Convention, 
was signed in London between Great Britain and Denmark on 
June 24, 1901, regarding the fisheries around the Faroe Islands 
and Iceland, outside territorial waters. 1 It took as its basis the 
Anglo-Belgian Declaration of May 2, 1901, for facilitating the 
procedure for the solution of conflicts between the fishermen 
of the two countries on the high seas. 

§ 433. The Liquor Traffic Convention of 1887.—Closely 
connected with fisheries in the North Sea is another Convention 
which was concluded to put a stop to the floating cabarets or 
bum-boats from where fishermen were supplied with alcoholic 
drinks, and which proved one of the more serious causes for 
the disorders and conflicts breaking out amongst them. This 
Convention for “ the prohibition of the Liquor Traffic in the 
North Sea” was signed on November 1(5, 1887, by Great 
Britain, Belgium, Denmark, Germany, Holland and France. 2 

1 State Papers, vol. 94, p. 29. Denounced by Iceland in October 1951. 

* The North Sea Fisheries Act, 1888 (51 & 52 Viet. c. 18), was passed 
for the enforcement of this Convention. 
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The latter country did not ratify. It was completed by the 
further Convention of February I t, 1893, which was ratified 
on April 11, 1894, by all the signatory Powers except France. 
This country again refused to avail herself of the opportunity 
offered her to adhere. The supervision of this Convention is 
likewise entrusted to the cruisers of the contracting parties 
under the same conditions as those embodied in the 1S82 Con¬ 
vention. With regard to the suppression of contraband traffic 
in alcoholic liquors in the Hal tic Sea. a Convention was adopted 
at Helsingfors on August 19, 1925, and duly ratified by all the 
Baltic States. 1 

§ 434. Protection of the Behring Sea Seal Fisheries.— 
Following the award of The Hague Tribunal of Arbitration of 
1893,“ Great Britain and the. United States were asked bv the 
Tribunal to put in force regulations for the protection of the 
seal-fishing industry in the Behring Sea, outside American 
territorial waters. The Anglo-American regulations proved 
incllicient as they were not binding on either Kussia or Japan. 
Eventually a Conference was held at. Washington to frame rules 
for the “ Preservation and Protection of the Fur Seals in the 
North Pacific Ocean,” and a Convention was signed on July 7, 
1911, by Great Britain, the United States, Japan and Russia. 3 
It prohibits the killing, taking and hunting of seals within such 
part of the Pacific Ocean as is north of the. 30th parallel of 
North latitude, including the seas of Behring, Kamchatka, 
Okhotsk and Japan. The seals may only be captured on land 
by the littoral States concerned. Here again the supervision 
of the Treaty is entrusted to the warships of all the contracting 
Powers which have been given the right to visit merchant 
vessels Hying the flag of any one of the signatory States when 
they are suspected of engaging in the fishing of seals in breach 
of the provisions contained in the Convention. The results 
of this international agreement are highly satisfactory, as fur 
seals whose number in the North Pacific was estimated at 
130,000 in 1910 rose to over 2,000,000 in 1939 and afford the 
best proof of the advisability of international co-operation for 
the protection of all kinds of fish generally. 

The Convention was terminated by Japan as from October 
23, 1941. The position between the intervening years 1942 

1 Hudson, lntcrnatUmal legislation, voL 8, p. 1073. 

* The Behring Sen Award Act. 1801, and The Seal Fisheries (North 
Pacific) Act, 18115 (58 & 59 Viet. c. 21). Sec also above §§ 113, 107. 

* Treaty Series (1912), No. 2. The Seal Fisheries (North Pacific) Act, 
1912 (2 & 8 Geo. V, c. 10), was passed to put in force the Convention. 

12 
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and 191-7 was governed by the Provisional Fur Seal Agree¬ 
ments of the latter year and embodied in an exchange of 
notes between the United States and Canada. In 1915 the 
Section of International and Comparative Law of the American 
liar Association adopted a resolution that the United States 
Government should take steps to secure* a new fur seal treaty 
and require Japan to become a party to it. 1 This was realised 
in the Peace Treaty with Japan of September 8, 1951, article 9 
of which provides that “Japan will enter promptly into 
negotiations with the Allied Powers so desiring for the conclusion 
of bilateral and multilateral agreements providing for the 
regulation or limitation of lishing and the conservation and 
development of fisheries on the high seas." 2 This was partly 
accomplished by the "Interim Convention on conservation 
of North Paeilie Fur Seals" signed at Washington on 
February 9, 1957. by Canada. Japan, the U.S.S.H. and the 
United States. 3 

§ 135. Fisheries in the Atlantic and Arctic Oceans.—In 
October 1913 an International Fisheries Conference was 
summoned in London, of which the main object was to consider 
the co-ordination and consolidat ion of the existing agreements 
on fishery control in the Atlantic and Arctic Oceans. The 
Conference was attended by delegates from eleven States, 
while three States, including the United States, were represented 
by observers. The Conference recommended for adoption “at 
a future Conference to Ik* held at a later date/' a draft Inter¬ 
national Fisheries Convention consisting of tifty-nine articles, 
and bringing up to date the Anglo-French Convention of 1839, 
the North Sea Convention of 1882, the Iceland Fisheries 
Convention of 1901 and the Regulation of Meshes Agreement of 
1937. 4 This recommendation was taken lip by the International 
Overfishing Conference which met in London in 19Hi and was 
attended by delegates from twelve States and bv an observer 
from the United States. This Conference recognised the 
“necessity for some international control of fishing effort, 
mainly in the North Sea, and possibly in other areas adjacent 
to the Hritish Isles, threatened by overfishing.” It also 
appointed a Standing Advisory Committee to make proposals 
on the best methods of preventing overfishing in these areas, 

1 A.J.I.L., vol. 40 (194<i), p. <131. 

* Department of State Bulletin, vol. 25 (1951), No. (835, p. 350. 

8 Bulletin of the Dept, of State, March 4, 1957, p. 377. 

* Cnlornbos, The Unification af Maritime International Law in Time of 
Peace , B.Y.I.L., vol. 21 (1944), at p. 107. 
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mill adopted a draft Convention rrgiilatino- meshes and the 
size limits of fish. 1 The draft Convention lias turn ratified 
l>y nil the* signalories and came into Ibrrr on April ■>, liLVL 
On Mint dalr general effect was given to the provisions 
contained in tin* Con vent ion relating to the prohibition of 
landing and selling immature lish. The introduction of the 
measures regarding the increase in the minimum sizes of mesh 
of nets was postponed for a limited time to allow some countries 
to use up tlicir stock of exist ing nets. It was also decided that a 
Permanent Commission should beset up charged with the duty 
of considering what further conservation measures muv be 
required. The Convention will be of particular assistance to 
British fishermen in the near and middle waters ol'the North Sea 
where the danger of overtishing depleted stocks is most marked. 

At the meeting of the Permanent Commission, held in 
Loudon in November 195:5. it was agreed, al the instance of 
the United Kingdom, that the minimum mesh for stint' nets 
from April 5, 195f, should he TO mm. in the area for which 
the Convention at present prescribes a mesh of NO mm., and 
100 mm. in areas where 110 mm. is at present prescribed. 2 

HussiaVs adherence to the Convention in May 1058 completes 
the number of countries engaged, on any substantial scab 1 , in 
fishing in these areas which now (‘over all the waters situate 1 
within those parts of the Atlantic and Arctic Oceans and their 
dependent seas which lie north of bs degree's X. latitude and 
between t2 ele‘gre*e‘s \Y. longitude and .*52 degrees K. longitude, 
but excluding the Baltic Sea. 

§ 4:50. Halibut fisheries in the Pacific.—The preservation 
of the halibut fisheries in the North Pacific Ocean was first 
provided for in the Convention concluded at Washington on 
March 2. 10251, between Canada and the United States. It 
prohibits the “ fishing for halibuts both in the territorial waters 
and on the high seas off t he western coasts of the United States, 
including Behring Sea, and of the Dominion of Canada, during 
the closed season” (November 10 to February 15). 3 It also sets 
up an International Fisheries Joint Commission with scientific 
and advisory powers. After careful investigation, the Com- 

1 Final Act and Convention of the International Oirrfishing Conference 
[Cmd. 671)1] and Final He port of the Standing Advisory Committee to the 
International Overfishing Conference |Cmd. 7:587J. Cf. [Cmd. 1I704J. 

2 Wider powers than those embodied in the 11)46 Convention for the 
conservation of fish stocks are now contemplated in I lie Fisheries Conven¬ 
tion signed in London on January 21, 11)58) [The Times, January 27,105U). 

8 State Papers, vol. 117, p. J582. 
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mission recommended cert ain measures intended for the better 
protection of the halibut fisheries and these recommendations 
were embodied in the Convention signed by the two countries 
on May 9, 1930. 1 It gave the Commission additional powers 
“ to make and change regulations,” within certain limits, as 
seemed best lit to meet tlit* needs of the fisheries. This combina¬ 
tion in one and the same Commission of the functions of advis¬ 
ing and conducting technical and scientific studies and of 
making rules furnishes a technique for the regulation of fisheries 
which contains “ possibilities of application on a much wider 
scale.” 2 As a result of the Commission’s further work in the 
same direction, the 1030 Convention was again revised by 
the new Convention adopted at Ottawa on January 21), 11)37, 
which con tinned and extended the powers of the Commission. 3 
These two Conventions represent an outstanding effort for 
the regulation of fisheries and the advancement of scientific 
research under bilateral agreements. They are now replaced 
by the Convention for the Preservation of the Halibut Fishery 
of the Northern Pacific Ocean and Behring Sea” signed at 
Ottawa between Canada and the United States on March 2, 
1053.* 

§ 437. Protection of “ sockeye ” salmon and of whales.— 
The progressive steps adopted by both Canada and the United 
States for the preservation of all kinds of fisheries are further 
reflected in the Convention signed by the two countries at 
Washington on May 26, 1930, 5 for the protection of the species 
of salmon known as “ sockeye.” The Convention set up a 
joint Commission to study the natural history of the salmon 
and to limit or prohibit its taking in all the waters described in 
the Convention as including “ the territorial waters of both 
countries and the high seas covering the waters westward from 
the western coast of Canada and the United States.” Similar 
progress was achieved in the Convention signed on April 2,1946, 
which established a joint Commission providing for the develop¬ 
ment, protection and conservation of the Great Lakes Fisheries. 6 

1 Treaty Scries, Xo. 1) (1933) [Cmd. 4270J. 

2 A. P. Daggett, The regulation of maritime fisheries by treaty , A.J.I.L., 
vol. 28 (1034), p. 714. 

* U.S. Treaty Series, No. 017. See also infra , § 430. 

4 In force January 7, 1054. Text, in C.S. Treaties, vol. 5, p. 5. 

4 Ratified July 1 H, 1037, U.S. Treaty Series, No. 018. Cf. the Exchange 
of Notes between Canada and the U.S. regarding the establishment of a 
Board of Enquiry for the Great Lakes Fisheries, Treaty Series, No. 0 of 
1041 [Cmd. 8273]. 

9 For text see Congressional Record (Senate), vol. 2, pt. 3, p. 1002. 
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Moreover, n Protocol placing pink salmon of Ilu* Frazer River 
System under the provisions ol’ the 1930 Convention was 
concluded at Ottawa on December 28, 1950. 1 

The protection of these lislieries is further ensured by the 
Convention signed at Washington between Canada and the 
United States on September 10, 1051, 2 providing for the co¬ 
ordination of fishery research with the object of promoting 
maximum productivity of fishing and the destruction to the 
fullest possible extent of the sea lamprey whose invasion of the 
Circat Lakes has had considerable detrimental effects. 

Oil the other hand, the protection of whales has been success¬ 
fully undertaken in many parts of the British Commonwealth. 
The granting of licences for the capture of whales in the 
Antarctic Ocean is administered by n central ollice established 
in the Falkland Islands and on which the Governments of the 
interested Common wealth and Colonial countries, together with 
officials of the British Museum in London, are represented. 
New Zealand has also issued in 19215 the fc ‘ Ross Dependency 
\\ haling Regulations v fort he protect ion of whales in I he 1 loss Sea. 3 
The important “Scott Base'* has now become New Zealand’s 
scientific' station on Ross Island. 

Further progress towards the international regulation of 
baleens or whalebone whales was realised by the Convention 
concluded at Geneva on September 21, 1931, which prohibits 
the taking or killing of right whales and of calves or suckling 
whales, immature whales and female whales which are accom¬ 
panied by calves. In addition, it enacts that licences will be 
required for vessels engaged in taking or treating whales and 
that the signatory States must supply all material information 
to the International Bureau for Whaling Statistics at Oslo. 4 
The Convention was supplemented by a further agreement 

1 lliilletin of llit* Dept, of State, January I t, 1057, p. 70. In force 
July 3, 1057. 

* “Conservation of Great Lakes Fisheries.” Ratified at Ottawa on 
October 11, 1055: U.S. Does., Sen. Exee. 11, 84tJ» Congress, 1st Session. 
And see Selak, The CniteilStn1cs-('an ad i an Great Lakes Fisheries Convention, 
A.J.I.L., vol. 50 (1050), p. 122. 

3 Chartcris, Australasian claims in Antarctica , J.C.L., 3rd series, vol. 11 
(1020), pp. 220 -232; Tomasevieli, International Agreements on Conservation 
of Marine Resources (10-13), p. 210. 

4 Treaty Series, No. 33 (1034) (Cnid. 4751]. The Convention was put 
into force by The Whaling Industry (Regulation) Act, 1034 (24 A 25 
Geo. V, e. 40), and The Whaling Industry (Ship) Regulations of 1034 
(S.ll. & O.) (1034), No. 061. It was ratified by twenty-six States, in¬ 
cluding the United States. Amended bv The Sea Fish Industry Act, 
1055 (3 & 4 Eli/,. 11, c. 7). 
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signed in London on June 8, 1037. 1 A Protocol, amending and 
extending the 1031 Convention, was signed, also in London, on 
June 21,1038,- and provides for i he establishment of n sanctuary 
in waters south of 10 degrees South latitude, and for the 
closure of the Arctic Ocean against pelagic whaling, subject, 
however, to the keeping of the sections north of the Paeilic 
Ocean open to whaling. It also restricts the killing of whales 
in the Antarctic region to a period from December 8 to March 7 
in each year. 

§ 138. Post-war Regulation of Whaling. A Protocol on 
the international regulation of whaling for the first season in 
which w haling opera t ions were resumed was signed on February 7, 
101b by Australia, Canada. Great Britain. New Zealand. Norway, 
South Africa and the Cnited States: Argentine. Denmark and 
Mexico subsequent Iy acceded. This Protocol limited the number 
of the catch to 10.000 blue whale units/ 1 A similar limit was 
agreed upon in a Protocol of November 20, 101.I, for the 1010.1017 
season by the same Stales: France, tin* Netherlands and the 
U.S.S.lt. subsequently acceded. 1 At the end of 1010. an Inter¬ 
national Whaling Conference met in Washington at the invitation 
ofthe President ofthe Fnitcd Stab's. Nine!eon States were repre¬ 
sented or sent observers. A number of recommendations were 
agreed upon and a Convention was drafted which provides, inter 
alia , for the setting up of an International Winding Commission 
with powers to make regulations for whaling by a three-fourths 
majority and charged with the duty of collecting and analysing 
information and statistics. 5 A further Protocol for the following 
and subsequent seasons was signed on March 3, 101-7. 8 In 
addition, the Protocol of November 10, 1050, to the International 
Convention of 10tO, extends its provisions to helicopters and 
other aircraft employed in whale-catching. 7 

The Fourth Annual Conference of the International Whaling 
Commission, which was held in London in June 1052, decided 
to retain the limit of 10,000 blue whale units and 1250 humpback 
whales as the maximum catch in the Antarctic for another 

1 Pari. Papers, 1 SKIT |Cmd. 5-1-871. 

* A.J.I.L., vol. 34 (1040), Supplement 121 122. See also Hues tad, 
La chassf a la baleine en wet fibre , 1028; and L. L. Leonard, Itecent 
negotiations touard the international regulation of whaling , A.J.I.L., vol. 35 
(1041), pp. 00-113. 

3 See ICnul. 00001 and Supplementarv Protocols [Cmd. 00411. 

4 (Cmd. 7000.] 

5 See Final Act of the Conference and text of the Convention in 
[Cmd. 70431. 

6 [Cmd. 7107.] 


7 Miscellaneous No. 2, 1057 [Cmd. 100]. 
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season. Minor changes in the International Whaling Regula¬ 
tions, made as a result of the Conference, were embodied in 
the Whaling Industry (Ship) (Amendment) Regulations, 1052, 
issued by the Rritish Ministry of Transport. 1 An International 
Rureau for Winding Statistics has been established at Sandcfjord 
in Norway pursuant to the provisions ol' the Washington 
Whaling Conference of MHO. 

A Schedule annexed to this Convention containing the 
amendments in ope ration until March 7, 1050, was adopted on 
that date as a result of the sixth and seventh meetings of the 
International Whaling Commission in Tokyo and Moscow. 2 
At the conclusion of this last meeting, the Commission requested 
the United States to prepare a Protocol amending the Convent ion 
so as to permit the appointment of independent observers for 
factory ships in addition to national inspectors. This Protocol 
which was opened for signature in Washington on November 10, 
1050, was signed by all the seventeen States which are now 
parties to the 10 Mi Convention. 

In June 1910 the Federal Department of Fisheries of Canada 
passed regulations for the protection of the belonga, or white 
whale, the ereamy white mammal which is found all over the 
Arctic Seas. In future, the belonga may not be taken without 
a licence. The regulations provide for certain minor exceptions 
in favour of the Royal Canadian Mounted Police, Indians and 
Eskimos, who are allowed to kill them for their own domestic 
use or for feeding their dogs. 

§ 488.\. As regards fisheries in the North-West Atlantic, a 
Convention was signed at Washington between Canada and the 
United States on February 8, 1919, 3 * 5 to which twelve countries 
are now parties. It set ii}» n Commission empowered to submit 
proposals for joint action by the contracting Governments 
for (a) establishing open and closed seasons (b) closing to 
fishing such portions of a sub-area found to be a spawning 
area or to be populated by small or immature lish (v) establishing 
size limits for any species (rf) proscribing the fishing gear and 
appliances the use of which is prohibited and (e) proscribing an 

1 S.l. 11152. 1M. I, No. 2000. At the recent meeting of the Commission 

in London in June 1957, it was decided that the limit to be taken by 

pelugie whaling expeditions as a whole should amount to 14,500 blue 
whales in 1958/1959 (The Times, .luiie 20, 1957). 

* Cf. the International Whaling Com mission printed in the Revised 
Schedule dated Mareh 7, 1950. 

5 IJ.S. Department, of State Treaties Series No. 2089. In force on 
July a, 1950. [Cvnd. 8071-1 
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over-all eateli limit for any species of fish. By n Protocol 
signed at Washington on June 2a, BOG, annual meetings may 
now be held outside North America. 

§439. Pacific Ocean fisheries. The recent international 
concern for t lit? conservation and development of fisheries on 
the high seas is further illustrated by the numerous agreements 
concluded or now actively in process of conclusion. 

Pursuant to article 9 of the Japanese Peace* Treaty. Canada, 
the United States and Japan held a u Tripartite Fisheries 
Conference ” at Tokyo from November a to December 14, 1951, 
which prepared an “International Convention for the High 
Seas Fisheries of the North Pacific Ocean.” The Convention 
provides that any one of the three parties shall abstain from 
participation in any fishery, not off its own coast, which is 
being fully exploited by one or the other two parlies. Never¬ 
theless the rule is clearly allirmed in the Preamble that the 
parties were acting “in the light of their rights under the 
principles of international law to exploit the fishing resources 
of the high seas.” 1 2 The Convention covers the halibut, herring 
and salmon fisheries and is intended to eliminate causes of 
friction (such as occurred frequently in the Bristol Bay area) 
and to promote conservation measures gent-rally. It will, 
further, provide an opportunity for scientific studies to be 
carried out concerning the most effective exploitation of these 
fisheries whilst at the same time preserving the stocks of fish at 
their maximum productivity. 3 

As between Japan and the U.S.S.H. a treaty was signed 
at Moscow on May 14, 195(1, concerning the “Fisheries on 
the high seas in the North Pacific* Ocean.” 3 By article 2: 
“the contracting parties in order to conserve and develop the 
fish and other marine living resources agreed to carry out 
co-ordinated measures.” For this purpose, a “Japanese- 
Soviet Northern Pacific. Fisheries Commission ” is established 
having as its object to fix the total annual catch of the 

1 Text of Convention anil Protocol in Department of State Bullet .in, vol. 
20, No. 002, pp. 343-040 (March 3,1052), signed at. Tokyo on May 9, 1952; 
ratifications exchanged June 12, 1953, when the Convention came into 
force, Senate Exec. S., 82d. August 2 Session. 

2 Chs. B. Selak, The proposed International Convention for the High 
Seas Fisheries of the North Pacific Ocean , A.J.I.L., vol. 40 (1952), pp. 323- 
330. See also \V. Bishop, ibid., vol. 45 (1951), p. 712; K. W. Allen, 
ibid., vol. 40 (1952), p. 322, and Chapman, U.S. Policy on 1 Huh Sea Fisheries , 
20, Dept, of State Bulletin, 07 (1949). 

3 The New York Times , May 15, 1950, p. 1. The Treaty came into 
force on December 12, 1950, upon the exchange of ratifications at Tokyo. 
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stock of salmon find also to initiate scientific researches for its 
protection. 

Two other notable examples of bilateral agreements are those 
signed by the United States with Mexico and Costa Rica in 
1919. They set up International Commissions tor the 
41 Scientific Investigation of Tuna," aiming at maintaining the 
population of certain tuna and tuna life fish in the Pacific Ocean 
off the respective coasts of the signatory Powers. 1 

A Conference held at Quito in April J1J33, between the United 
Slates and Ecuador also considered the protection of tuna boats 
belonging to United States nationals and their right of innocent 
passage through Ecuadorean territorial waters. 2 The Con¬ 
ference recognised that “this latter question raised matters for 
determination by the general agreement of maritime nations 
rather than bilateral conventions/’ 

§ 13!) a. Further International Fisheries Councils. Among the 
numerous other international bodies special reference should lx* 
made to the Indo-Pacific Fisheries Council. 3 the Latin-American 
General Fisheries Council and the Regional Fisheries Council 
for the Mediterranean, which meets regularly in Rome and is 
concerned with “Mediterranean waters as they are geographi¬ 
cally described.” 4 Its aims which are also common to the 
other Councils, relate to the furtherance of “the development 
and proper utilisation of aquatic resources” and havens principal 
functions: (1) the spread of technical and oceanographical 
information; (2) the establishment of “standards” (equipment, 
fishery techniques, nomenclature, etc.): and (3)the co-ordination 
of fishery legislation in the participating countries. r> 

The technical and scientific points raised by the preservation 
of lish in the respective areas of these Councils were considered 
in the Report of the “ International Technical Conference on the 
C onservation of the Living Resources of the Sea” held in Rome 
from April IS to May 10, 1955.® The Report is bound to prove 

1 U.S. Department of State Treaties Series No. 2044 and 2094. Both 
agreements came into force on July 11, 1950. 

2 Final Act of tin* Conference, April 1 1, 1950, in Records of the F.S. 
Dept, of State. On the right of innocent passage of fishing vessels, see 
Hyde, vol. I, pp. 515 51S, and the volume on the International Lint' of 
Fisheries by Stojan Bayiteh, published in 1957 by the Intcnmicrican Law 
Program of the School of Law, University of Miami. 

3 U.S. Treaties Series and other International Acts Series, No. 1895. 

4 Ratified by the United Kingdom on November 20, 1950. Entered 
into force oil February 20, 1952. jCind. 8508.) 

5 On the whole subject, see Lador-Lederer, Development of International 
Law concerning fisheries, J.t 1 .. vol. 85 (1958), pp. 078 085. 

4 Rome, A/t'onf. 10/0. 

12 * 
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of groat assistance* to the Food and Agriculture Organisation of 
the United Nations, which as a specialised body appears to he 
particularly suitable for drafting further international agree¬ 
ments ensuring the protection and development of fisheries on 
the high seas. 

Exploitation of the Phoih'cts of the Sea 

§ 140. Need for international regulations. —With the rapid 
progress of scientific investigation and the adoption of new and 
more efficient methods of engineering, greater attention is being 
given to the best way of preserving and developing the natural 
products of the sea in the general interests of mankind. These 
modern developments and the new problems whirh they raise 
have, at the same time, provided scientific means for utilising 1 he 
great resources of the sea, both living and mineral, for the welfare 
of all nations. Hut here again, international organisation and 
regulation appears necessary if the full benefits of the vast and at 
present largely undeveloped marine wealth are to be properly 
realised. The earliest endeavour to set up an international 
body for the study of this subject was made at the Stockholm 
International Conference of 1K99 which recommended a research 
programme to serve as a basis to “an ulterior international 
legislation.*' 1 Two further Conferences were convened sub¬ 
sequently, at Oslo in 190] and at Copenhagen in 1902. 'Hie latter 
established an “International Permanent Council for the 
exploration of the sea," having its seat in I la* Danish capital and 
meeting at regular intervals. It is specially devoted to I lie study 
of the biological and hydrographical conditions of the sea and 
the solution of all problems relating to the regulation and 
administration of fisheries by international agreement. A 
somewhat similar organisation was created in 1911), but. confined 
to the Mediterranean, and entitled “International Commission 
for the exploration of the Mediterranean Sea.” As regards 
the Pacific and Atlantic Oceans, a Nortli-Ameriean Commission 
for fishery research was established in 1921 and includes 
representatives of Canada, Newfoundland, the United States 
and France. The scientific studies carried out by all these 
organisations have proved extremely useful in promoting a 
thorough knowledge of the produets of the sea, which con¬ 
stitutes the preliminary step towards the proper regulation 
of marine wealth. 

1 Pari. Papers, 1899 [Cmd. 1313], pp. 1-14. 
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§ 141. Recommendations of the Institute of International 
Law.— \ ahiablc work has also been accomplished by the 
Institute of International Law, notably at its Luxemburg 
Conference of 1037, which adopted a recommendation that 
the Governments of the interested States “should develop the 
study, by means of scientific research organised on an inter¬ 
national basis, of the problem of 1 he preservation of the wealth 
of the sea, and particularly of the marine fauna, not only 
against, the abuses resulting from the employment of highly 
destructive methods and engines, but also against practices 
harmful to sea life such as the uncontrolled emission of oil, 
sewer water and other injurious substances and the adoption, 
without delay, of all such protective measures as would appear 
justified, in the general interest, as a result of such a study.” 
The Institute expressed at the same time the view that a 
“ Stale would be failing in its international obligations if it 
neglected to take all proper measures to prevent, practices 
which, in the light of seientilie experience, are manifestly 
contrary to the exploitation and the rational protection of 
the wealth of the sea.” 1 

§ 442. Report of the Experts’ Committee.—The Committee 
of Experts appointed by the League of Nations for “the 
progressive codification of international law ” also prepared 
in 1020 a Report which included a chart, of marine wealth and 
showed the geographical distribution of some of the most 
important species which deserved to be preserved for the use 
of mankind and were in need of protection by international 
agreement “ on an economic and biological and not on a 
political or commercial basis.” 2 The Committee further 
reported in 1027 that the question of the exploitation of the 
products of the sea was ripe for “ regulation by international 
agreement.” :i No step was, however, taken by the League 
of Nations to convene a Conference on the subject. Its 
efforts were limited to the circulation among its members 

1 Aimuairc, vol. 11, pp. 208 271. See also the valuable lteport to the 
Institute prepared l>y Prof. (*. (J. Wilson and Sir John Piseher Williams 
on “les fondeinents juridiques de la conservation des richesses de la 

ill Anmmire, vol. 40 (1030), pp. 320 .‘174. As to Hie need of international 
regulations on the high seas (police measures), see Sibert, Traite de droit 
internal hand fuddle , vol. 1 (1051), pp. liT.'Milla. Aeeioly. La liber tv des 
mers el le droit de fur he eit haute an r, ILG.D.I.. vol. 01 (10.77), pp. 105--202, 
and II. 1'h. Visser T. I loo IT. Les Motions l Hies el la conservation des 
ressonrees de la liter (11157). 

2 See note by C. 1\ Anderson in A.J.I.L.. vol. 20 (1020), p. 755. 

2 Doc. (’. 100, M. 70, 1027 K. Cf. Jessup, Sexploitation des richesses 
de la mer , Kecueil, vol. 20 (1020). pp. 400 511. 
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in 1980 of a Draft intended to regulate the capture of whales. 1 
Article 8 of the Draft, rat her ambitiously, proposed to extend 
the geographical zone for the application of its provisions “to 
all the world’s waters, so as to include, as a whole, the high 
seas and the territorial as well as the national waters.” 

§ 443. Report of the International Law Commission. 
The work thus left unfinished by the experts Committee was 
taken up in 1951 by the International Law Commission set up 
by the United Nations Organisation. It recognised at an 
early date the necessity of international regulations to remedy 
the danger of over-fishing by means of protective measures 
directed against the waste and depletion of the species. 

In its last Report, dated July 4, 1950, the Commission 
drew attention to the fact that the “existing law on the 
subject, including the existing international agreements, 
provide no adequate profeel ion of marine fauna against 
extermination. The resulting position eonstitutes, in the first 
instance, a danger to the food supply of the world. Also, in so 
far as it renders the coastal State or t hr States direct lv interested 
helpless against wasteful and predatory exploitation of fisheries 
by foreign nationals, it is productive of friction and eonstitutes 
an inducement to States to take unilateral action, which at 
present is probably illegal, of self-protect ion. Such inducement 
is particularly strong in the ease of the coastal State. Once 
such measures of self-protection, in disregard of the law as it 
stands at present, have been resorted to, there is a tendency to 
aggravate the position by measures aiming at or ('(‘suiting 
in the total exclusion of foreign nationals.” 2 

$ 144. Geneva Sea Conference of 1958. The articles so 
included in the Report of the International Law Commission 
were submitted for approval to the Geneva Sea Conference oil 
the “Law of the Sea” which in its Convention on “Fishing and 
the Conservation of the Living Resources of the High Seas” 
adopted the following provisions which, in view' of their 
importance, are reproduced in full: Article 1:--(!) All States 
have the right for their nationals to engage in fishing on the 
high seas, subject (a) to their treaty obligations, (b) to the 
interests and rights of coastal States as provided for in this 
convention, and (r) to the provisions contained in the following 
articles concerning conservation of the living resources of the 

1 C. 353, M. 14(5, 1030. 

* Official Records of the General Assembly, 8th Session, Snppl. No. 9 
(A/2450), p. 17. 
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high seas. (2) All St sites have* the duly to adopt, or to co-operate 
with other States in adopting, such measures for their respective 
nationals as may he necessary for the conservation of the living 
resources of the high seas. 

Article 2:—As employed in this Convention, the expression 
“conservation of the living resources of the high seas” means 
the aggregate of the measures rendering possible the optimum 
sustainable yield from these resources so as to secure a maximum 
supply of food and other marine products. Conservation 
programmes should he formulated with a view to securing in 
the first place a supply of food for human consumption. 

Article li: -A State whose nationals are engaged in fishing 
any stock or stocks of lisli or other living marine resources in any 
area of the high seas where the nationals of other States are 
not thus engaged, shall adopt,, for its own nationals, measures 
in that area when necessary for the purpose of the conservation 
of the* living resources affected. 

Article 1: (1) If the nationals of two or more Slates are 

engaged in fishing the same stock or stocks of lish or other living 
marine resources in any area or areas uf the high seas, these 
States shall, at the request of any of them, enter into negotiations 
with a view to prescribing by agreement for their nationals the 
necessary measures for the conservation of the living resources 
affected. (2) If the States concerned do not reach agreement' 
within twelve months, any of the parties may initiate the 
procedure contemplated by article 9. 

Article a:.(1) If, subsequent to the adoption of the measures 

referred to in articles 3 and t, nationals of other States engage* 
in fishing the same stock or stocks of lish or other living marine 
resources in any area or areas of the high seas, the other Stales 
shall apply the measures, which shall not he discriminatory in 
form or in fact, to their own nationals not later than seven 
months after the date on which the measures shall have been 
notified to the Director-General of the Food and Agriculture 
Organisation of the United Nations. The Director-General 
shall notify such measures to any State which so requests and, 
in any ease, to any State specified by the State initiating the 
measure. (2) If these other States do not accept the measures 
so adopted and if no agreement can be reached within twelve 
months, any of the interested parties may initiate the procedure 
contemplated by article 0. Subject to paragraph 2 of article 10, 
the measures adopted shall remain obligatory pending the 
decision of the special commission. 
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Article 0:—(1) A coastal State has a special interest in the 
maintenance of the productivity of the living resources in any 
area of the high seas adjacent to its territorial sea. (2) A 
coastal State is entitled to take part on an equal Tooling in any 
system of research and regulation for purposes of conservation 
of the living resources of the high seas in that area, even though 
its nationals do not carry on fishing there. (.3) A State whose 
nationals are engaged in fishing in any area of the high seas 
adjacent to the territorial sea of a coastal State- shall, at the 
request of that coastal State, enter into negotiations with a 
view to prescribing by agreement the measures necessary 
for the conservation of the living resources of the high seas 
in that area. (!■) A State whose nationals are engaged in 
iishing in any area of the high seas adjacent to the territorial 
sea of a coastal State shall not enforce conservation measures 
in that area which are opposed to those which have been 
adopted by the coastal State but may enter into negotiations 
with the coastal State with a view to prescribing |>y agreement 
the measures necessary for the conservation of the living 
resources of the high seas in that area. (5) If the States 
concerned do not reach agreement with respect to conservation 
measures, within twelve months, any of the parties may 
initiate the procedure contemplated by article 9. 

Article 7: (1) Having regard to the provisions of para. 1 of 

article C>, any coastal State may, with a view to the maintenance 
of the productivity of the living resources of the sea, adopt 
unilateral measures of conservation appropriate to any stock of 
fish or other marine resources in any area of the high seas 
adjacent to its territorial sea, provided that negotiations to that, 
effect with the other States concerned have not led to an agree¬ 
ment within six months; (2) The measures which the coastal 
State adopts under Ihc previous paragraph shall he valid as to 
other States only if the following requirements are fulfilled: 
(//) that there is a need for urgent application of conservation 
measures iu the light of the existing knowledge of the fishery; 
(/;) that the measures adopted are based on appropriate 
scientific findings; (<•) that such measures do not discriminate 
in form or in fact against foreign fishermen; (SI) These measures 
shall remain in force pending the settlement, in accordance with 
the relev ant provisions of this convention, of any disagreement, 
as to their validity; (4) If the measures are not; accepted by 
the other States concerned, any of the parties may initiate the 
procedure contemplated by article 9. Subject to para. 2 ol‘ 
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article 10, the measures adopted shall remain obligatory pending 
the decision of the special commission; (5) The principles 
of geographical demarcation as defined in article 12 of the 
Convention on “The Territorial Sea and the Contiguous 
Zone’' 1 shall be adopted when coasts of different States are 
involved. 

Article 8: (1) Any State which, even if its nationals are not 

engaged in fishing in an area of the high seas not adjacent to its 
coast, has a special interest in the conservation of the living 
resources of the high seas in that area, may request the State 
or States whose nationals are engaged in fishing there to take the 
necessary measures of conservation under art ieles 3 and I respec¬ 
tively, at the same time mentioning the scientific reasons which 
in its opinion make such measures necessary, and indicating its 
special interest; (2) If no agreement is reached within twelve 
months, such Stale mav initiate the procedure contemplated by 
article It. 

Article!!: Any dispute which may arise between Stall's 
under articles t, r>. 0, 7 and S shall, at the request of any of the 
parties, be submitteel for settlement to a special commission of 
live members, unless the parties agree to seek a solution bv 
another method of peaceful settlement, as provided for in article 
33 of the Charter of the Cnited Nations. 2 

The remaining provisions of this article as well as of articles 
10, 11 and 12 of the Convention proscribe the procedure to be 
followed by this special Commission. The last relevant article 
of the Convention is concerned with the definition of the term 
“nationals" which is interpreted as "dishing boats or craft of 
any size having the nationality of the State concerned in accord¬ 
ance with the law of that State, irrespective of the nationality 
of the members of their crews“ (article 1 t). 

§ 1 J-,5. Prevention of oil pollution. —The inconveniences 
resulting from petrol emitted by vessels in navigable waters, 
and which often lead to the destruction of many species of fish 
and birds and to the infection of ports, induced the United 
States to invite a Preliminary Conference of Experts at 
Washington in June 1920 with a view to the examination of 
the technical problems raised by the pollution of waters by 
ships. The following States were represented: Great. Britain, 

1 Sec supra, § 135. 

2 Article 33 of the Charter enumerates these methods as being 
“negotiation, enquiry, mediation, conciliation, arbitration, judicial settle¬ 
ment, resort to regional agencies or arrangements or other peaceful means 
of the parties' own choice.” 
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Canada, United Slates, Belgium, Denmark, France, Germany, 
Holland, Italy, Japan, Norway, Portugal, Spain and Sweden. 
A Draft Convention was adopted by the Conference under 
which “ the Governments concerned agreed to take the 
necessary measures to ensure that ships classed as worships 
should take all possible precautions to prevent pollution 
by oil ” (article I). As regards merchant vessels of small 
tonnage, the provision was drafted in somewhat different 
terms, viz.—that “ it will be required that these vessels 
take all reasonable precautions to prevent pollution by oil ” 
(article 3). 

The Conference also agreed to recommend to the respective 
Governments that a regional system should be established 
along the coasts of maritime countries, and equally in the 
recognised fishing regions, within which it should be prohibited 
to discharge petrol or composite harmful mixtures. Each 
State is left free to determine the extent of such regions along 
its coasts by taking account of the elimatlierie, hydrographical 
and biological regime of its coasts as also of the prevailing 
winds, currents, etc. But the general rule in the ease of a 
coast adjoining a widely open sea is that the zone should not 
exceed 50 miles, although, in exceptional eases, when the 
special configuration of the coast or other special circumstances 
make it necessary, the zone could be extended to a maximum 
limit of 150 miles . 1 

§ 440. British legislation. Great Britain had already 
enacted, in 1922, legislation which made it an offence for a 
vessel “ to discharge or allow the escape of oil into navigable 
waters except when due to the vessel being iu collision or to 
damage or accident and provided all reasonable means were 
taken by the master to prevent the escape of oil.” 2 

In 1921 the Governor of South Australia passed a Regula¬ 
tion under the Harbours Act of 1913, prohibiting, under a 
maximum penalty of £100, the discharge of oil, tar, spirit 
or any inflammable, deleterious or offensive matter into any 
harbour. In the same year the Union of South Africa 

1 Report of the Intcr-departmental Committee on Oil Pollution of 
Navigable Waters, Washington, 1928; Gidcl, vol. i, pp. 480 484. CJ . 
papers read at the Stockholm Conference* of the International Law 
Association in 1924 in 33rd Report, pp. 330-342. 

* The Oil in Navigable Waters Act, 1922 (12 & 13 Geo. V, c. 89). Sec 
also The Oil Pollution Act, 1924 (F.S.A.), and Esso Petroleum Co. v. 
Southport Corporation, [1950] A.C. 218 where the House of Lords held that 
the shipowners were not responsible for the discharge of oil from their 
ship when it was not due to any negligence on their part. 
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similarly enacted a Regulation 1 prohibiting the discharge 
of oil into harbours anti the pumping out or cleaning of tanks 
or bilges by oil-burning and oil-carrying vessels within the 
precincts of a harbour. 

§ 147. British Committee on Oil Pollution. —In September 
1952, the Minister of Transport appointed the “Faulkner” 
Committee on the “ Prevention of Pollution of the Sea by 
Oil ” to consider “ what practical measures could be taken 
to prevent pollution by oil of the waters around the coasts of 
the l.niled Kingdom and to report.” 

The Committee's recommendations were published on 
July 1i>, 11)58.® Amongst the chief measures proposed were the 
following: (1) an extensive prohibited marine /oik*, (2) the 
amendment of the Oil in Navigable* Waters Act of 1922 and a 
seafarers* code of conduct. The Committee classilicd the ill- 
effects of oil pollution under live categories—the spoiling of 
benches and coastal amenities; the dcstruction and injury of 
sea birds; the folding of boats, fishing gear, piers, quays, etc.; 
damage to lish. shellfish, and Jarv;e: and risk of lire in harbours 
and other enclosed waters. 

It was conceded by the Committee that since jurisdiction 
over ships on the high seas can be exercised only by the country 
of their flag, the British Government should, as soon as possible, 
seek the agreement of the other maritime countries to the 
fixing of a date after which discharge into the sea of these oils 
by ships of any country would be prohibited. It recommended 
as an interim measure that the discharge of persistent oils by 
ships registered in the United Kingdom should be prohibited 
within a wide zone extending as far west as longitude 10 degrees, 
as far north as latitude 01 degrees (north of the Faroes), and as 
far south as Cape Finisterrc. 

The Committee emphasised that the proscription of this 
prohibited zone around the British coasts should not affect the 
continued observance of the existing voluntary agreements 
whereby oil is not discharged by ships of most maritime countries 
within 50 miles of any coast. 

In respect of deep-sea oil tankers, the main problem was 
considered to be the disposal of tank washings and oil- 
contaminated ballast water. It was further recommended that 
until an international agreement is concluded, deep-sea tankers 
registered in t he United Kingdom should except wit h discharges 

1 Passed under section 4 of Act No. 22 of 1910. 

8 The Times , July 17, 1953. 
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from machinery-space bilges—comply with si riel regulations 
against the discharge of any oily residues into I he sen. As regards 
dry cargo ships—and all vessels other than oil tankers it was 
recommended that all new dry cargo and other ships on the 
United Kingdom register which use tanks alternatively for 
oil fuel and water ballast should bo lilted with cflieient separators 
to purify the ballast water from tanks previously used for oil 
fuel. 

§448. London Convention of 1954. The work accomplished 
by the “ Faulkner Committee" proved of great assistance to the 
resolutions adopted in the "International Convention for the 
Prevention of Pollution of the Sea by Oil" signed in London on 
May 1 2, 195L 1 They establish "prohibited /ones" in the 
territorial waters and harbours of the contracting parties and 
call for municipal legislation making it an offence for ships 
registered in their respective countries to discharge persistent 
oil, as for instance, crude oil and fuel oil, within the prohibited 
zones. Great Britain has already passed legislation enforcing 
the provisions of this Convention. 2 3 The prohibited sea areas 
specilied in this legislation include the North Sea and the 
English Channel and extend to south of 02 degrees X. latitude 
and within fifty miles from the coast of Norway and also 
include so much of the Atlantic Ocean as lies within a line drawn 
from a point on the Greenwich meridian one hundred miles in a 
north-north-easterly direction from the Shetland Isles, to 40 
degrees west in the North Atlantic and about one thousand miles 
west of Ireland. The Act makes it. an offence for British ships 
registered in the United Kingdom to discharge within this 
zone ‘'any oil or any mixture containing oil which fouls the 
surface of the sea.’’ a 

§ 440. Provisions in the Geneva Sea Convention. The 
question of pollution of the high seas has also been considered by 
the Geneva Sea Conference of 1058, which adopted the following 
provisions: “Every State shall draw up regulations to prevent 
pollution of the seas by the discharge of oil from ships or 
pipe-lines or resulting from the exploitation and exploration of 
the seabed and its subsoil, taking account of existing treaty 
provisions on the subject. Every State shall take measures to 
prevent pollution of the seas from the dumping of radioactive 

1 |Cni(l. No. 0197.] 

* The Oil in Navigable Waters Art., 1955. (3 & 4 Eli/.. IT, oil. 25.) 

3 The Convention having been ratified by ten other countries came into 
force on July 20, 1958. 
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waste, taking into account any standards mid regulations which 
may lx* formulated by tliecompetent iniernational organisations. 
All States shall co-operate with the competent international 
organizations in taking measures lor the prevention of pollution 
of the seas or of air space above, resulting from any activities 
with radioactive materials or other harmful agents. 1 2 * 4 

The Conference further adopted a Resolution on April ‘27, 
PJ5S.- recommending that ‘’The International Atomic Energy 
Agency, in consultation with existing groups and established 
organs having acknowledged competence in tlx* field of radio¬ 
logical protection, should pursue whatever studies and take 
whatever action is necessary to assist Slates in controlling the 
discharge or release of radioactive materials to the sea, in 
promulgating standards, and in drawing up internationally 
acceptable regulations to prevent pollution of the sea by radio¬ 
active materials in amounts which would adversely affect man 
and his marine resources." 


Tin; Control of Commerce gen eh ally in Africa and 
Asia and of the Trade in Arms and Liquor Traffic 

§ bit). International Conventions on the control of arms.— 
Article 35 of the General Act. of the African Conference of 
Merlin of 18S5 provides that the signatory Powers recognise 
the obligation to ensure the establishment, of authority iu the 
regions occupied by them on the coasts of the African Continent, 
sullicicut to protect existing rights and, as the ease may be, 
freedom of trade and of transit under the conditions agreed 
upon.” The Mrusscls Act, IStJO, on the other hand, regulates 
the trade in arms and of liquor in certain African zones. It 
was replaced by the three Conventions signed at St. Germain- 
en-Laye on September 10, 1010. The iirst of these Con¬ 
ventions, 1 which was concerned with the control of the trade 
in arms, extended to the whole of Africa (except Algeria, Libya 
and the Union of South Africa, Transcaucasia, Persia, Gwadar, 
the Arabian Peninsula and such continental parts of Asia as 
were included in the Turkish Empire on August 4, 1014), and 

1 Articles 21 <V 2;> of the Convention on “The High Seas." 

2 Following the Report of ils Second Committee on the above articles. 

s Pari, l’upcrs, Africa, No. 4, 18S.5. 

4 Treaty Series, 11)10, No. 12. This Convention was supplemented by 
a further Convention signed at St. Germain on June 17, 1!I25 (Hudson, 
op.cit., iii, p. 1034). 



37 () INTERNATIONAL LAW OF THE SEA 

to a maritime zone in Asia comprising the lied Sea, the Gulf 
of Aden, the Persian Gulf and the Sea of Oman and bounded 
as described in article 6. The object of this Convention was to 
regulate the traffic in arms and ammunition in the regions 
mentioned in Africa and Asia, and to enable the contracting 
Powers, being sovereign States or Mandatory Powers, to carry 
out the necessary supervision and police measures within 
territorial waters in the* prohibited areas and zones. Former 
international Conventions relating to the matters dealt with 
in the Convention, including the provisions of the Brussels 
Act, 1890, were to be considered as abrogated. 1 Although the 
Convention was signed by twenty-three States, it was ratified 
by only eleven of them. It met with some opposition, 
particularly from the American Government, mainly on the 
ground that it applied to States which were? not contracting 
parties and that it was intimately related to the League of 
Nations of which the United States was not a member. 

§ 151. Abolition of trade discrimination. -Under the second 
Convention of 1919, which was signed by forty-four States, it 
was agreed to establish between their respective nationals and 
those of States, members of the League of Nations, which might 
have adhered to the Convention, complete commercial equality 
in the territory defined by article 1 of the Berlin Act with a 
reservation relating to the extension of the principle of free 
trade in the eastern zone. Free access was granted to vessels 
flying the flag of the above Powers to all the maritime ports 
in the territories previously specified; there was to be no 
differential treatment; but subject to these provisions, the 
States concerned reserved to themselves complete liberty of 
action as to customs and navigation regulations and tariffs 
to be applied in their territories. Freedom of navigation for 
the Niger and its lakes, affluents and tributaries, as well as of 
roads, railways and lateral canals, was also secured. An im¬ 
portant clause in the Convention was that conferring upon the 
Contracting Powers the right to stop, within the maritime zone 
defined in the Convention and outside territorial waters, every 
indigenous ship of under 500 tons and to carry out the veri¬ 
fication of her flag. 

§ t52. Control of the liquor traffic in Africa. -The third 
Convention concluded at St. Gcrmain-en-Laye, by the same 
Powers as the first, and containing similar provisions as to 
accession by other States, members of the League of Nations, 
1 Hall, pp. 155-156. 
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dealt with the liquor traffic in Africa. The contracting parties 
undertook within the territories subject to their control 
throughout the continent of Africa (except Algeria, Tunisia, 
Morocco, Libya, Kgypt and the Union of South Africa), to 
prohibit the importation, distribution, sale and possession of 
trade spirits of every kind and of beverages mixed with these 
spirits (article I). The manufacture of distilled beverages of 
every kind iti the same area was also forbidden (article 5), but 
its provisions did not apply to the Italian Colonies where the 
manufacture of distilled beverages, other than those specified 
in the Convention, was permitted, subject to an excise duty 
equal to the import duly established in article 4. The re¬ 
strictions on the importation, distribution, sale, possession and 
manufacture of spirituous beverages did not apply to pharma¬ 
ceutic alcohols required for medical, surgical or pharmaceutical 
establishments (article (>). A Central International Office, 
placed under the control of the League of Nations, was estab¬ 
lished for the purpose of collecting and preserving documents 
exchanged by the contracting parties “as regards the importa¬ 
tion and manufacture of spirituous liquors, under the con¬ 
ditions referred to in the Convention/ 1 1 With the coming 
to an end of the League of Nations these various functions 
will in all probability be revised and centralised in the Inter¬ 
governmental Maritime Consultative Organisation, a proposed 
specialised agency of the United Nations. 2 

§ 453. International regulation of shipping in the interests 
of public health.— Rules tor the international regulation of 
ship])ing in the interests of public health are to be found mainly 
in the International Sanitary Convention of 102(5 3 and in a 
number of subsequent Conventions to which most States are 
parties. Among the provisions relating to shipping in the 102(5 
Convention may be mentioned: precautions to be observed 
against plague, cholera, yellow lever, typhus and smallpox; 
periodical extermination of rats; examination of emigrants 
and health administration at ports; and rules for the classifica¬ 
tion of ships as infected, suspected and healthy. The Con¬ 
vention also contains special provisions relating to the Sue/ 
('anal, the Red Sea and the Persian (hill*. Under an amending 
Convention of October 31, 1038. 1 the Internationa] Office of 

1 Treaty Series (1919). No. 19; and Hail, pp. 157 158. 

8 See infra, § 

8 Signed at Paris on June 21. 1920, L.N.T.S., vol. 78, p. 229. 

• L.N.T.S., vol. 198, p. 203. For details of other conventions see 
Munce, International Sea Transport (1943), pp. 54 -58. 
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Public* Health was recognised as a technical consultative body 
oil the interpretation and application of the Sanitary Conven¬ 
tions. The OHiec was requested by the International Sanitary 
Conference of I HRS to submit proposals for further revisions of 
the Convention of 1 H‘JU. 

§ 151. World Health Organisation. Revision of all these 
provisions in the light of the new developments in medical 
science* were long overdue*. This task of revision is now being 
undertaken by the* World Health Organisation, a specialised 
agency of the Cnited Nations set up in IHttL The organisation 
adopted on May 25. 1H51. a comprehensive set of regulations 
superseding the* International Sanitary Convention of 1 H*JO. 
They were enacted under articles g| and 22 of its Constitution 
which authorises its Assembly to prescribe rules regarding 
“ sanitation and cpiarantine recjuireinents and other procedures 
designed to prevent the inte rnational spread of disease." They 
also impose an obligation on the participating States to inform 
the organisation of tile- pivscnce and location of infected areas. 
The regulations apply to all forms of transportation and 
prescribe* the method of assuring adequate sanitation of con¬ 
veyances, passengers and freight. 

Two annexes are attached to the regulations dealing with 
sanitary control of the* pilgrim traHie- and the health standards 
in ships and airplanes carrying pilgrims. 

Pursuant to these provisions, new regulations were passed 
by the World Health Organisation in 1052 and accepted by 
the Cnited Kingdom and a large number of count rics, members 
of the W.H.O. 

The Public Health (Ships) itcgulatious enacted by Great 
Britain and which came into operation on October 1 , 1H52, 1 
provide for the sanitary control of ships (including for the 
first time coasters) arriving at or leaving ports in Kngland, 
Wales, Scotland and Northern Ireland. They supersede the 
Port H(*alth Begu la lions of 1HRR and 1!H5. 


Creation of a Permanent International Maritime 
Commission 

§ 155. Suggestions for the establishment of an International 
Sea Commission.—A review of the results already achieved for 
the unification of the rules of the sea shows how ellicicnt 

1 S.I. 1052, Pt. Ill, No. nil. 
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international Conferences can prove when properly organised 
and prepared in advance. A good deal, of course, remains to he 
done, and the success of international agreements would be 
better ensured if a permanent body composed of the delegates 
of the principal maritime States were to be set up in the near 
future. At present, the work is divided amongst several 
government, departments and unoflicial legal or technical 
institutions, most of them working independently and without 
any control, co-operation or direction. 

The International Law Association in its Draft Convention 
on the “ Laws of Maritime Jurisdiction in Time of Peace,” 
which was adopted at its Vienna Conference of 1920, advocated 
the creation of an 44 International Commission ” to assist in 
furthering the objects of the Convention, to settle disputes 
amicably, and to promote the international adoption of further 
Conventions or regulations which could usefully he made to 
secure 44 the more effective user of the seas, whether in naviga¬ 
tion, transport, communications, industry or science.” 1 The 
Institute of International Law at its Paris Session, in 1934, 
also adopted the following Resolution 2 : 44 Considering that 
the continuous increase in the utilisation of the sea renders 
necessary the creation of an international organisation engaged 
in the study of all questions of an international order, recom¬ 
mends the* conclusion of an agreement between Stales based 
on the following principles: article 1: A permanent organisa¬ 
tion should be set up entrusted with the following tasks: (a) to 
contribute to the establishment of a general legal regime of the 
sea in conformity with the common interests of the inter¬ 
national collectivity; (b) to facilitate the solution of differences 
which may arise in this connection between States; article 2: 
This organisation should consist, of: (a) a general Conference 
composed of the representatives of the members of the organisa¬ 
tion; ( b) the international Bureau of the Sea; (e) a special 
permanent Committee. The Bureau of the Sea should be 
devoted to study, inquiry and examination. It should serve 
as an intermediary between the various members of the 

1 34th Report, p. 104. The Committee of the International Law 
Association derived great assistance in the preparation of this Draft from 
the valuable work of Mr. Alvarez (33rd Report (1921), pp. 278-279). 
M. Caidel is also a strong advocate of the establishment of a “bureau 
international de la nier," vol. i. pp. 31-38. See also Ycpes. hex Hour riles 
tendances da droit international de la rncr et Ic droit international umerirain , 
r.u.d.i., vol. an (iu5»), pp. m 7ti. 

* Amiuuire, vol. 31), pp. 711-713; Coloinbos, The unification of maritime 
international law, H.Y.I.L., vol. 21 (1944), p. 109. 
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organisation on all questions falling within its functions. The 
special permanent Committee, composed of persons particularly 
conversant, with international maritime law, would act as a 
Conciliation Commission on any disputes that may arise 
between the members of the organisation.” 

$ 4.50. International regulation of shipping by the United 
Nations. The United Maritime Authority established during the 
war of 1030-1.5 was succeeded by t he temporary United Maritime 
Consultative Council. This body met in Washington in October 
1910 and approved a draft Convention for recommendation to 
member Governments for the establishment of a Permanent 
Inter-Governmental Maritime Consultative Organisation. As 
a transitional measure there was established a Provisional 
Maritime Consultative Council as an advisory body by an 
agreement of October 30, 1940. The States represented at 
Washington in 1946 were: Australia. Belgium, Brazil, Canada, 
Chile, Denmark, France, Great Britain, Greece, India, the 
Netherlands. New Zealand, Norway, Poland, Sweden, South 
Africa, and the United States. Yugoslavia sent an observer. 
The agreement adopted at Washington came into force on 
April 23, 1947. The scope and purposes of the Provisional 
Maritime Consultative Council (which is to cease existence on 
the entry into force of a constitution for a permanent organisa¬ 
tion) are defined as follows: (i) to provide machinery for co¬ 
operation among Governments in the field of governmental 
regulation and practices relating to technical matters of all 
kinds affecting shipping engaged in international trade ami to 
encourage the general adoption of the highest practicable 
standards in matters concerning maritime safety and efficiency 
of navigation; (ii) to encourage the removal of discriminatory 
action and unnecessary restrictions by Governments affecting 
shipping engaged in international trade so as to promote the 
availability of shipping services to lhe commerce of the world 
without discrimination; (iii) to provide for the consideration 
by the organisation of any matters concerning shipping that 
may he referred to it by any organ or specialised agency of the 
United Nations; and (iv) to provide for the exchange of 
information among Governments on matters under consideration 
by the Organisation. 

Further progress was made by the United Nations Maritime 
Conference, which met at Geneva from February 19 to March 6, 
1948, and at which the great majority of States, with the 
notable exception of the U.S.S.U., were represented. 
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§ 456a. Inter-Governmental Maritime Consultative Organi¬ 
sation. .The Conference adopted a Convention for the 

constitution of a permanent lnler-Governmental Maritime 
Consult ill i vc Organisation whose objects are those contained in 
the draft convention of 1646, but with the added task to 
“encourage the consideration of matters concerning unfair 
restrictive practices by shipping concerns/’ The organs of the 
Organisation art* an Assembly; a Council of sixteen members, 
composed as to twelve of representatives appointed as to 
six each by the Governments of the Nations with the largest 
interest in providing international shipping services and in 
international seaborne trade, and as to four, of two each 
elected by the Assembly from among the Governments of the 
Nat ions having “ substant ial ” int crest s in these fields; a Maritime 
Safety Committee; and a Secretariat. The Organisation is to 
be brought into relationship with the United Nations as a 
specialised agency. Provision is made in the constitution to 
enable the functions in maritime matters which under numerous 
Conventions have been entrusted to various individual Govern¬ 
ments, to be centralised in this new Organisation. The head¬ 
quarters of the Organisation are to be established in London. 

At a meeting, held at the invitation of the British Government 
in London in October 1053, the delegates of fourteen maritime 
countries urged the bringing into being of this organisation 
without further delay. They expressed their belief that a 
body with “the expert qualifications and continuity of the 
I.M.C.O. will be able to resolve inter-governmental .shipping 
difficulties more effectively and economically than other 
bodies or ad hoc meetings to which these matters would other¬ 
wise fall.” 2 

The conditions relating to the ratification by twenty-one 
Nations, seven of which possess over one million gross tons of 
shipping, have now been satisfied by .Japan's ratification in 
March 1058 and the Organisation can therefore come into 
existence forthwith. 

The Int ernational Labour Organisation has already approved 
of a proposed agreement with the Inter-Governmental new 
Organisation “that, with a view to facilitating the effective 

1 See Department of Slate RuUetin , vol. xviii. No. 450, April 18, 1048, 
for ti rejMirt, of the Conference; see also United Nations, Transport and 
CommvnicaHom Review , vol. i. No. 1, .Inly September HUS, pp. 17-21. 
For the text of the Convention see Umd. 7412. and Parry in B.Y.I.L., 
vol. 23 (HUS), p. 41)5, and vol. 2f» (1!H8), p. 437. 

* The Times, October 30, 1053. 
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attainment of the objectives set forth” in the constitution of the 
two bodies, "‘they will act in close co-operation with each other 
anti will consult each other regularly in regard to matters of 
common interest.” 1 


PIRACY 

§ 457. Suppression of piracy by international action.— 
Piracy constitutes a further instance of the necessity of 
common action by all States for its repression. 2 The act 
of piracy, being one against, the whole body of civilised States, 
is often described as an “ international crime,” whilst tlie pirate 
himself is generally referred to as host is human i gr arris, the 
enemy of the human race. Sir Lcolinc Jenkins stated in 
1008 that 4k all pirates and sea rovers are outlawed, as 1 may 
say, by the law of all nations, that is. out of the protection of 
all princes and of laws whatsoever. K very body is commis¬ 
sioned and is to be armed against. I hem as against rebels and 
traitors, to subdue and to root them out.” This statement, 
should be compared with Lord Slowed's judgment in Le Louis 4 
that “ with professed pirates then? is no state of peace. They 
are the enemies of every country and at all times, and therefore 
are universally subject to the extreme rights of war.” 

Piracy consists of acts of violence done on the high seas 
without, recognised authority and outside the jurisdiction of 
any civilised State. The zone of operations is the high seas. 
When such acts are committed within territorial waters, 
jurisdiction belongs to the littoral State. If pirates are caught 
at sea, after committing robbery on land, the captor’s State 
would have jurisdiction over them. They can also be followed 

1 Third Report of tin* Inti^rnsilionsil Labour Organisation to the l'(died 
Nations, 1919, pp. 1HN 102. The Agreement will mine into force on the 
date of its approval by the Inter-UoYernmenlal Maritime Consultative 
C)rganisat ion Assen ilily. 

3 The Committee of Experts appointed by the League of Nations 
expressed its view in 1920 that the subjeet was included amongst “the 
questions of international law whose solution by international agreement 
appeared most suitable and practicable” ((’. -18, M. 27, 1926 V). Cf. 
proceedings of the sub-committee in C. 196, M. 70, 1927 V. And sec 
Harvard Research in International Law, iv, Piracy, 1982, with Draft Con¬ 
vention in 19 Articles and Appendix: “Piracy laws of various countries," 
reprinted in A.J.J.L., vol. 26 (1082), Supplement, pp. 748- 890. See also 
Pella, La repression dc la piralerie , Recucil, vol. 15 (1926), pp. 149 el seq. 

• Wynn's Life of Sir Leoline Jenkins , vol. 1, p. lxxxvi; and Dickinson, 
Is the crime of piracy obsolete?, Harvard Review, vol. 88 (1924-25), 
pp. 884 el seq. 

4 [1817] 2 Dods. 210, 244. 
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after their initial act of piracy on the high seas and taken on 
shore, as l)r. Lushing!on held in The Magellan Pirates? In 
this ease, however, they must he given up by the captor to the 
territorial State for trial. 

§ 158. Definitions of piracy. Various definitions of piracy 
were examined in the judgment of the Court of Appeal in 
Republic of Bolivia v. Indemnity Mutual Marine Assurance 
Co .' 1 In re Piracy Jure Gentium? a special reference under 
section I of the Judicial Committee Act, 1833, the 'Privy 
Council refrained from giving a definition of piracy, but 
favoured Mint, approved by Kenny: “ piracy is any armed 
violence at sea which is not a lawful act of war ” 1 as coming 
“ nearest to accuracy coupled with brevity.” 

The reference arose out of the decision of the Full Court 
of Hong Kong that “ robbery was necessary to support a con¬ 
viction of piracy ” and consequently acquitted a number of 
Chinese nationals cruising in two Chinese junks and accused 
of pursuing and attacking a cargo junk, also Chinese, on the 
high seas. The judgment of the Hong Kong Court was final, 
and the proceedings before tin: Privy Council were in no sense an 
appeal from its decision. Their Lordships' opinion favoured 
the view that “actual robbery is not an essential (‘lenient of 
the crime of piracy under international law " and that “ a 
frustrated attempt to commit robbery was equally piracy 
‘ jure gent ium.’ “ 5 

§ lot). Various kinds of piracy..Piratical acts may be of 

different kinds. If the crew and/or passengers of a vessel 
revolt and seek by armed force to convert the ship or cargo 
to their own use; if a ship stops another and forcibly removes 
passengers and holds them for ransom, or if persons on board 
are killed though the vessel is released, it is still piracy. If the 
master and ollieers are compelled to steer the vessel bv the 
command of the rebels to a place where they can pilfer her, 
it. is also piracy. The “ Ili-Jaekers ” who prey on the “ rum¬ 
runners ” off some coasts of America are pirates. The motive 
need not: necessarily be private gain: it may be gratuitous 
malice, or the purpose may be a private revenge for real or 

1 118531 1 Spinks. K. A A. 81. 

2 f 1 !K)!>j 1 K.H. 785. 

* |1934) A.C. 580. 

4 Outlines of Criminal Ltnc, new ed. (1952), p. 354. 

6 See also l)r. Lusliingtnn in The Serhassen Pirates , |1845] 2 \\. Hob. 
354, and in The Magellan Pirates {supra). Cf. Molloy, Dejure maritimo et 
navali (1744), eh. 4, S 13, and the judgment of Sir Charles Hedges m 
R. v. Dawson y 11(190) 13 St. Tr„ eoi. 451. 
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supposed injuries done by persons or classes of persons or by a 
particular national authority. 1 On the other hand, murder 
and robbery on board a ship arc not necessarily piracy. They 
are punishable under the law of the flag: the murderers or 
robbers become pirates when the acts are committed against 
the vessel in order to convert her or her cargo to their own use. 

§ 4 CO. Piratical acts authorised by a Government..The 

question whether a State can authorise piratieal nets and so 
free the persons committing them from liability has been raised 
more than once. In 1853, Dr. Lushing! on in The Magellan 
Pirates ' 2 said, “ Kven an independent State may, in my opinion, 
be guilty of piratical acts/’ 

The acts perpetrated bv German submarines during the 
war of 1914-18 against merchant vessels on the high seas, and 
repeated with greater violence during the Second World War, 
caused the question to be again discussed. Professor Iiyde 
is of the opinion that: “national authorisation of the com¬ 
mission of piratieal acts would not free pirates from their 
internationally illegal aspect/' 3 The activities of the German 
submarines in the First Great War were the immediate cause for 
the Resolutions on naval warfare agreed upon by the Washington 
Conference in 1922, that any person violating the rules of inter¬ 
national law, even when acting under superior orders, could be 
proceeded against in the Courts of any State “as for acts of 
piracy/" 4 The Resolutions, however, never came into force. 
The question was examined by distinguished jurists of the 
United Nations soon after the termination of the 1939-15 War 
and it was officially declared that means would be found to 
punish adequately all enemy persons proved guilty of criminal 
acts of violence. 5 

§ 401. Right of visit and seizure of piratical ships.—When 
serious reasons exist for suspecting that a vessel is piratical, 
all ships of war are entitled to visit her for the purpose of 
ascertaining her true character. A pirate and his ship forfeit 
the protection of their flag and therefore every State has the 
right to punish pirates, and the warships of any State and also 
any persons authorised by a Stat e can chase, capture and bring 
them into the Courts of their own country for trial, since every 
pirate must be tried before being condemned. The punishment 

1 Dana's Wheaton, not* 83. 

2 1 Spinks, E. & A. 81. 

a Vol. i, p. 412. 

* C/. s. 4 of the Treaties of Washington Act, 1022 (12 & 13 Oco. V. c. 2). 

5 Cf. infra , § 529. 
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may be capital or any less severe sentence sanctioned by 
municipal law and, as a general rule, it is the captor’s Tribunals 
which arc competent. There is here no question of violating 
the flag of any State by taking the necessary steps to capt ure 
piratical ships since piracy implies a rejection of all laws and 
its suppression is universally recognised as the common duty 
of all States. Where a ship is acting in such a way as to raise 
a reasonable suspicion that she is a pirate, any interference 
with her by a foreign warship is lawful and, though the flag 
Stale may call for explanations, it will be stopped from further 
action where the evidence against the ship is of sufficient weight. 

§ MJ2. Piracy effects no legal change in ownership.—A 
robbery by piracy does not deprive the rightful owner of his 
property which must be restored to him when recaptured from 
the pirates. 1 In addition, all property belonging to t he pirates 
must be condemned. Many Courts grant the captor of the 
pirate a percentage on the value of the goods retaken. By 
section 5 of the Piracy Act of 1850, 2 all ships and goods taken 
possession of from pirates and proved u to have belonged to and 
to have been taken from any of Her Majesty's subjects or from 
the subjects of any foreign Power ” shall be restored by decree 
of the Admiralty C ourt to the former owner, on the payment 
u for and in lieu of salvage ” of a sum of money equal to one- 
eighth part of their value. 

§ 403. Piracy in municipal law.—By the municipal law of 
many countries, acts are deemed piratical and are punished as 
such which are not reckoned piratical by international law. 
Thus, in France, the crew of an armed vessel navigating in 
time of peace with irregular papers become pirates upon the 
mere fact of irregularity without the commission of any act of 
violence. It is scarcely necessary to point out that municipal 
laws extending piracy beyond the limits assigned to it by 
international custom affect only the subjects of the State 
enacting them and foreigners doing the forbidden acts within 
its jurisdiction. 3 In England, the offence of piracy has never 
been defined in any English statute, although, since 1535 at 
least, legislation was passed providing for the punishment of 

1 This is expressed briefly in the Latin phrase: “Pirata not inutat 
dominium.” Cf. lVila, op. cil., p. 257, and Wort ley in 1I.V.1.L, voi. 24 
(1047), and in Grotius Transactions, voi. 33 (1048), pp. 25 -35. 

* 13 & 14 Viet. e. 20. See also as to the jurisdiction of the Admiralty 
Court in piracy matters, s. 22 (1) ( h ) of The Supreme Court of Judicature 
(Consolidation) Act, 1025 (15 & 10 Geo. V, c. 49). 

■ Hall, p. 321; Gidel, voi. i, pp. 341- 343. 
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“pirates and robbers at sea.” 1 Hut in 1700, it was enacted 
that if any of His Majesty's natural-born subjects or denizens 
commit piracy, robbery or any act of hostility upon the sea 
against British subjects under colour of a commission from 
any foreign Prince or Slate, or pretence of authority from any 
person whatsoever, such offenders shall lie deemed pirates, 
felons and robbers. The Act also punishes as a pirate any 
master or seaman who turns pirate, enemy or rebel and runs 
away with his ship or oilier property, or who yields the same 
up voluntarily to any pirate, or who seeks to persuade others 
to do so.- The subsequent Act of 1721 declares that persons 
who trade with or lit out pirates are themselves guilty of piracy; 
likewise those who forcibly board a ship and throw overboard 
or destroy goods. 3 The Slave Trade Act of 1 824 1 provides that 
British subjects or residents are guilty of piracy who upon the 
high seas, or in any place where the Admiral has jurisdiction, 
knowingly and wilfully carry away, convey or remove any 
person as a slave or coniine any person on board a ship for the 
purpose of his being brought as a slave into any island, colony, 
country, territory or place whatsoever. 

jj Mi l . Rules adopted by the Geneva Sea Conference of 1958. 
The problem of piracy was exhaustively discussed by the Geneva 
Sea Conference which adopted in 105S eight articles on the 
subject, substantially as they had emerged from the eighth 
session of the International Law Commission in The 

articles so adopted in the Convention on "The High Seas” are 
as follows: "‘All States shall co-operate to the fullest possible 
extent in the repression of piracy on the high seas or in any 
other place outside the jurisdiction of any State (article II); 
Piracy consists of any of t he following acts: (I) any illegal acts 
of violence, detention or any ad of depredation, committed for 
private ends by the crew or the passengers of a private ship or 
a private aircraft, and directed: (a) on the high seas, against 
another ship or aircraft, or against persons or property on board 
such ship or aircraft; (b) against a ship or aircraft, persons or 
property in a place outside the jurisdidion of any State; 
(2) any act of voluntary participation of the operation of a ship 
or of an aircraft with knowledge of facts making it a pirate ship or 
aircraft; (3) any act of inciting or of intentionally facilitating an 

1 27 Hen. VIII, e. 4, and Act of 15:10, 28 lien. VIII, c. 15. 

3 11 & 12 Will. Ill, e. 7. Cf. 18 Geo. II, c. :J0. 

3 8 Geo. I, c. 24. 

4 5 Geo. IV, c. II :i, 8. 1), as amended by The Statute Law Revision 
(No. 2) Act, 1888 (51 & 52 Viet. c. 57). 
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act described in sub-paragraph I or su I»-paragraph 2 of this 
article (article 15); The acts of piracy, as defined in article 15, 
committed by a warship, government ship or government 
aircraft whose crew has mutinied and taken control of the ship 
or aircraft are assimilated to acts committed by a private ship 
(article Hi); A ship or aircraft is considered a pirate ship or 
aircraft if it is intended by the persons in dominant control to 
be used for the purpose 1 of commit tin** one of the acts referred 
to in article 15. The same applies if the ship or aircraft has 
been used to commit any such act, so long as it remains under 
the control of the 1 persons guilty of that net (article. 1 17): A ship 
or aircraft may retain its nationality although it has become a 
pirate ship or aircraft. The retention or loss of nationality 
is determined by t lie* law oft he State from which such nationality 
was originally derived (article 18): On the high seas or in 
any other place outside the jurisdiction of any State, every 
State may seize a pirate ship nr aircraft, or a ship taken by 
piracy and under the control of pirates, and arrest the persons 
and seize the property on board. The Courts of the State 
which curried out the seizure 1 may decide upon the penalties 
to be imposed, and may also determine the action to be taken 
with regard to the ships, aircraft or properly, subject to the 
rights of third parties acting in good faith (article lb); Where 
the seizure of a ship or aircraft on suspicion of piracy has been 
effected without adequate grounds, the State making the seizure 
shall be liable to the State the nationality of which is possessed 
by the ship or aircraft, for any loss or damage caused by the 
seizure (article 20); A seizure on account of piracy may only be 
carried out by warships or military aircraft or other ships or 
aircraft on government service 1 authorised to that effect” 
(article 21). 

§ 105. The international position of insurgency.—Piracy 
may also be committed by persons revolting against their own 
Government, as in the ease of insurgents not reeognised as 
belligerents. Thus the United States Supreme Court convicted 
of piracy in 1820 one Thomas Smith and his confederates for 
having seized by violence, plundered and robbed a Spanish 
vessel during the insurrection of the South American Colonics 
against Spain. 1 It is, of course, necessary that the vessel 
should not belong to an insurgent Government which has been 
recognised by the captor’s State. 2 

1 United States v. Smith, [1820] 5 Wheat.. 153. 

* Westlake, vol. i, p. 183. 
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Revolutions in foreign States often liavc no international 
ini porta nee, but when the insurgents possess a sea-board or 
are supported by naval forces, the interests of other States may 
be seriously affected by the insurgents’ operations. If a war¬ 
ship rebels and coniines her attentions solely to political acts 
done for political ends against the State towards which she is 
in revolt, principle and practice require such ship to be left 
unmolested by the ships of war of other States. She should 
not be treated as a pirate so long as no acts of violence arc 
committed against others than the Government party against 
which the insurrection is directed. Thus in 1878, when the 
insurgents seized the Spanish warships at Cartagena, the 
British Government, acting in conjunction with the French and 
German Governments, instructed British naval commanders 
that, in spite of the declaration of the. Spanish Government 
that the insurgents were pirates, they should not be interfered 
with “ so long as the lives and property of the British, French, 
German and Italian nationals were not threatened.” 1 Should 
insurgents, however, endeavour to exercise the full rights of a 
belligerent and by visit and search attempt to stop supplies 
of contraband reaching the parent State or try to enforce a 
blockade, though they may not necessarily be treated as 
pirates, their actions will justify interference by the ships of 
war of other States which are entitled to take the necessary 
steps to protect the persons and commerce of their own citizens. 
These principles may be exempli lied by a few cases: 

§ -MiG. Cases illustrative of insurgency..-In 1887, the 

warship Iluascar was operating, during a revolt in Peru, 
in the interests of the insurgent leaders. She cruised off the 
Peruvian coast, seized dispatches for the Peruvian Government, 
stopped a British ship and took coal from her without arranging 
for payment and also arrested by force two Peruvian Govern¬ 
ment officials on board another British vessel. The Peruvian 
Government issued a notice disclaiming responsibility and 
Admiral de Horsey, the British Commandcr-in-Chief in the 
Pacific, intercepted The llnnscar and summoned her to 
surrender. She refused, an action was fought and The Iluascar , 
badly damaged, escaped under cover of night and surrendered 
next day to the Peruvian Government. Both the British and 
Peruvian law officers held the acts of the insurgent warship to 
be piratical and the action of Admiral de Horsey justifiable. 2 

1 Westlake, veil, i, p. 180. 

• Pari. Papers (Peru), No. 1, 1877, 



INTERNATIONAL REGULATION OE NAVIGATION, ETC. 389 

Iii 1887, the Cuban insurgents seized a Spanish vessel The 
Montezuma and Brazil was asked to treat her as a pirate. Slie 
deelined so long as the vessel’s operations were solely directed 
against Spanish nationals. On the other hand, the United 
States District Court of New York, in the ease of The Ambrose 
Light,' held the ship to be a pirate. She was a brigantine 
captured by the United Stales warship Alliance in 1885 
in the Caribbean Sea, twenty miles west of Cartagena. The 
Alliance was on the look-out for an insurgent ship, The Preston , 
by whose orders Colon had been burnt and property belonging 
to American citizens had been damaged. The Ambrose Light 
carried a foreign ilag, but before coming to, displayed Colombian 
colours. Her papers purported to commission her as a Colom¬ 
bian man-of-war and were issued by insurgents at Barranquilla 
in Colombia. The captain of The Alliance seized her and, 
acting under orders from Admiral Jouclt, Commandcr-in-Chief, 
North Atlantic U.S. Squadron, sent her to New York for 
adjudication. It was shown that she had not committed or 
intended to commit any depredation or hostilities against any 
other than the Colombian Government towards which she was 
in revolt. The Court, at iirst, declared her to be confiscable as 
a pirate, but subsequently released her on the ground that the 
United States Secretary of State had by necessary implication 
recognised the existing insurrection as a state of war and the 
insurgent forces as a de facto Power, having the counter-rights 
of a belligerent. The case of The Crete d Pierrot' 1 which 
occurred in 1902 is rather different. The vessel belonged to 
insurgents who bad risen against the Government of Ilayti. 
She had interfered with several vessels and had also taken from 
a German merchant ship munitions of war consigned to the 
Iluytian Government. The German gunboat Panther came to 
and summoned her to surrender, but her officers blew her up. 

§ 1(57. Queen’s Regulations and Admiralty Instructions. 
Article 28(H) of the Q.R. & A.I. contains the following provision 
on the action to be taken by British naval commanders in ease 
of insurgency: if any armed vessel, not having a commission 
as a warship from a recognised foreign Government, whether 
de facto or de jure, should commit piratical acts and out rages 
against the vessels and goods of Her Majesty’s subjects or of the 
subjects of any other foreign Power in amity with llcr Majesty, 
and if credible information should be received thereof, such 

1 United Slates v. The Ambrose Light , [1885] 25 Fed. Rep. 408. 

* J.C., vol. 30 (1003), p. 444. 

13 
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armed vessel is to be seized and detained by an\ of Her Majesty’s 
ships falling in with her, and sent to the nearest British port 
where there is a Court of competent jurisdiction for the trial of 
offences committed on the high seas, together with the necessary 
witnesses to prove the act or acts, and with her master and crew 
in safe custody, in order t hat t hey may be dealt with according to 
law. In the event, however, of an attack by a ship in the 
possession of insurgents against their own domest ic Government, 
upon ships-of-war of that Government, upon merchant, ships 
belonging to their own country, or tin* cities, ports or people 
within the territorial limits of their own nation, Jler Majesty’s 
ships have no right to interfere except as mentioned in article 
280l (i.e. for the protection of British subjects), 1 and then the 
operation must be restricted to such acts as may lie necessary 
to attain the precise object in view. Article 2807 of the same 
regulations provides that “the limitations in the preceding 
articles apply equally to eases of joint action with foreign ships 
of war, when the interests of their fellow-subjects arc involved 
with those of British subjects. In such cases naval otlicers may 
act in concert with the foreign naval olHccrs so far as amicable 
representation is concerned; but such concert is not. to be 
carried beyond the limits prescribed to British naval officers 
when British interests alone are concerned. 

§ 468. Closure of ports in control of insurgents. — A question 
which is by no means free from doubt is the right of a de jure 
Government to close ports which are in the de facto control of 
insurgents. A ease which came before the Claims Commission 
established between the United States and Mexico shows 
some of the difficulties which may arise . 2 In 1924, during a 
revolution in Mexico, a steamship company in the United 
States chartered an American vessel The Gaston to carry goods 
from New Orleans to Front era, Tabasco, Mexico, with instruc¬ 
tions to load a return cargo of bananas. Front era was at the 
time in possession of insurgents, and the Government of Mexico 
issued notice that this port and others in possession of insurgents 
should be closed to international trade. The Gaston left New 
Orleans without obtaining the Mexican Consul's clearance. 
Having arrived at Frontera, she started discharging her cargo 
when a Mexican warship appeared and ordered her to cease 
unloading; this she ultimately did after communicating with 
two United States warships in the neighbourhood. On behalf 
of the shipping company, the United States claimed $15,000 

1 See above, g 298. * A.J.I.L., vol. 23 (1929), pp. 434-454. 
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for the loss sustained. The dispute between the American and 
the Mexican Governments was eventually settled by a Joint 
Claims Commission, which by 2 to I decided against the 
company. It was held that during a state of civil war, neutral 
vessels are protected and unless a blockade has been declared, 
or the belligerency recognised by the parent State, such vessels 
must be unmolested; but the Commission thought that the 
port could not be held to be fully in the hands of the insurgents 
as it was partly commanded by the Mexican warship which was 
not obliged to permit the unloading and loading of a foreign 
ship without a Mexican clearance. 

On this subject there has never been any unanimity of 
opinion and various divergent doctrines have been put forward. 
That for which, apart from this Award, there exists a weight 
of authority is the view advanced by Great .Britain and the 
United States to the effe ct that t he de facto control of ports by 
insurgents suspends the right of the de jure authorities to close 
by the mere issue of a law or decree, but leaves them competent 
to close by an effective blockade, if they have sullicicnt naval 
forces for that purpose. A recent instance of the announce¬ 
ment of such a blockade occurred in June 1919, when the 
Chinese Nationalist Government gave notice in Canton of the 
closing of the territorial waters of China from the Min river 
at Foochow to the Liao river in Manchuria, then in the occupa¬ 
tion of the Central “People’s Government” in Peking. Both 
Great Britain and the United States refused to recognise the 
validity of this blockade on the ground that the naval forces 
available to the Chinese National Government were wholly 
insufficient to make the blockade of this extensive coastline 
effective and, further, that it had not accorded the status of 
belligerency to the “People’s Government.” 1 

§ ICO. Declaration of blockades by insurgents.—Side by 
side with the right of a dc jure Government to declare a 
blockade, the question arises whether the insurgent authorities 
are entitled to bar entrance to the coasts and ports of the parent 
State. Many nations decline to recognise blockades declared 
by insurgents and have sometimes forcibly compelled them to 
desist in the interests of general trade. In 1893 and 1891*, the 
ships of war of Great Britain and of the United Sl ates prevented 
the revolted squadrons in the harbour of Rio dc Janeiro from 

1 See Woolsey, Closure of ports by the Chinese Nationalist Government , 
vol. 44 (1950), pp. 350-350. ‘ The Chinese “ People’s Government” 
lias now been recognised by Great Britain as the de jure Government of 
China — The Times, January 7, 1950. 
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enforcing a blockade against merchant, ships living their 
respective Hags. Practice in the matter lias not. been uniform, 
but it seems to be increasingly recognised that insurgents who 
have suilicient forces at their command to prevent, the exit, or 
entrance of merchant vessels to a port have the right to stop 
supplies from reaching their domestic enemy. In a few cases 
where the blockade declared by insurgents was effective, the 
British Government declined to give an escort to a British 
merchant ship to pass through, as, for instance, in 1891 when 
an insurgency broke out at Santiago, in Chile. 1 The fact is that 
insurgents who have no naval bases or forces cannot maintain, 
in the majority of cases, their revolt for any length of time. If 
they are able to do so, then the insurgency raises the question, 
a question which is mainly one of fact, whether the revolt 
has assumed the dimensions of a war and whether the lawful 
interests of other States require that both parties to the 
contest should observe the obligations incidental to a status of 
belligerency. 

§ 470. Conditions governing the status of belligerency.— 
Recognition of belligerency is purely a state Act and when 
granted by Her Majesty’s Government is duly notified to British 
naval officers. It is of the greatest importance to the insurgent 
authorities, as it. frees their warships from the liability of being 
treated as pirates and justifies the application to them of the 
ordinary rules of war and neutrality. When the war extends 
to the sea, it is almost, inevitable that maritime States should he 
obliged to make a decision whether to recognise or not the 
insurgents as belligerents. 2 The conditions for the recognition 
of belligerency are: the existence of a disciplined and orderly 
administration accompanied by the occupation of a substantial 
part of national territory by the insurgents; observance of the 
rules of warfare on the part of the insurgent forces acting under 
a responsible authority; and the practical necessity for third 
States to define their attitude to the civil war/* It is also 

* l .S. Wur M. 1912, p. 29. 

2 Oppciihcirn, vol. 2, pp. 2Ml 250. 

3 Westlake, vol. i, p. 188. VJ. Opinion of tin* law officers (Kars lake, 
Selwyn and 1‘hillimore) in 1807 wit.li reference to tin; recognition of the 
('retail insurgency, cited in Smith, vol. i, pp. 202 205. See; also Sir John 
Fischer Williams, La doctrine de la reconnaissance cn droit international et 
ses devvloppcments recents , in Kccncil, vol. 41 (1988), pp. 208-201, and 
The nno doctrine of recognition, in Grot ins Transactions, vol. IS (15)88), 
pp. 109-125); Rricrly, Regies generates du droit de la paix, Kccucil, vol. 58 
(1980), pp. 57-00; Yangnas Mcssia, El derecho a la betigerancia, Cinccta 
Regional, 15)87; Walker, Recognition of belligerency and grant of belligerent 
rights , Grotiu.s Transactions, vol. 28 (1988), pp. 177-210. 
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generally admitted that if a State declares a blockade against 
any of its ports or coasts seized by insurgents, this declaration 
implies a recognition of the belligerency of the insurgents. 
Thus, in answer to the American Government's protest: against 
the British Proclamation of Neutrality of May 13, 1801, as 
constituting an “ unwarranted concession of belligerent rights 
to the; Confederated States,” the British Government replied 
that by its declaration in the previous month of the blockade 
of the coasts and ports in the hands of the insurgents, the 
United States itself had recognised the belligerency of the 
Confederates. 1 

The recognition of insurgents as belligerents confers upon 
them an international status with respect to the actually 
existing warfare - ami consequently the right to visit and search 
merchant vessels on the high seas, to seize contraband articles 
and to establish valid blockades. Its effects are. however, 
limited to 1 he durat ion of the civil war and must be distinguished 
from the recognition of the revolting authorities as an in¬ 
dependent Stat e, a quest ion which raises totally different 
considerations. 

§ 171. Case of “ The Shenandoah.”-- The American Civil War 
provided a classical example of the complicated issues resulting 
from a stale of insurgency and the recognition of the insurgents 
as belligerents. Many of these; issues are outside the scope of 
this book. But a few words must be said with regard to the 
ease of the Confede rate cruiser Shenandoah which continued 
her belligerent operations off Cape Horn after the capitulation 
of the Confederate Government. It would clearly constitute an 
act of piracy if an insurgent warship engages in hostilities after 
the Government to which she belongs has ceased to exist. But 
it was proved in evidence on the arrival of The Shenandoah at 
Liverpool that she was ignorant., at the time, of the facts 
relating to the surrender of the Confederates. The British 
authorities accordingly released the captain and crew as not 
being guilty of piracy and restored the cruiser to the United 
States Gov eminent. 

§ 172. Spanish Civil War, 1936-39, and the Nyon agree¬ 
ment. -Much more recently the Spanish Civil War of 1936-39 
also raised several controversial problems. From the very 
beginning the British Government adopted a policy of non- 

1 State Papers, vol. 51, pp. 173 el seq. 

8 United States Supreme Court in The Three Friends, [1897] 166 
U.S. 1, 63. 
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intervention, and therefore eorreetly refused to recognise a 
state of belligerency, as the active interference of foreign Powers 
in the conflict deprived tlie hostilities of the ordinary character 
of a civil war. 1 Consistently with this policy, Great Britain 
and France subordinated, in July 1938, the granting of bel¬ 
ligerent rights to the preliminary condition of the withdrawal 
from the Spanish territory of all foreign armed forces. This 
was effected in the following year when full recognition was 
accorded to the (Franco) Nationalist Government. Before 
this happened, however, a serious situation had arisen as a 
result, of the attacks made on merchant, shipping in the Medi¬ 
terranean by German and Italian submarines which entailed 
the sinking of a number of British and other merchant vessels 
and the loss of many non-combatant lives. 

After consultation between the British and French Govern¬ 
ments, it was decided to summon a Conference of the Medi¬ 
terranean Powers at Nvon in September 1937. The Conference 
resolved on effective steps being taken to put an end to these 
piratical attacks, and an agreement was signed on Sept ember I I, 
1937, 2 based on the rules on submarines laid down in the 
London Naval Treaty of 1930 and reaffirmed in the Naval 
Protocol of November 1930. 3 The patrolling warships of the 
signatory Powers (Great Britain and France, and, later, of 
Italy), operating within specified areas in the Mediterranean, 
were authorised to counter-attack, and, if necessary, destroy 
submarines actually engaged in attacking any merchant 
vessel not belonging to either of the conflicting parties. The 
same action was to be taken against any submarine found so 
close to the scene of an actual attack that there was no reason¬ 
able doubt of her guilt. The supplementary agreement signed 
by the same Powers on September 17, 1937, extended the rules 
applicable to submarines to surface vessels and aircraft,. 

1 Oppcnlicim, vol. 2, p. 251. See also Laiiterpacht, Recognition of 
insurgents ns a fie facto government , Modern Law Review, vol. 3 (1931)), 
pp. 1-20, and Insurrection el piraterie , R.G.D.I., vol. 4ft (1939), pp. 513-549; 
Lawrence Preuss, State immunity and the requisition of ships during the. 
Spanish Civil War , A.J.I.L., vol. 35 (1041), pp. 233 281. Cf. The Arantzuzu 
Mendi , |1939| A.C. 259 (H.L.). 

2 League of Nations documents, C. 409, M. 273, 1937, VII. Concluded 
between Great Britain, Belgium, Egypt, France, Greece, Rumania, Turkey, 
the (7.S.S.K. and Yugoslavia. Pari. Papers, September 1937 |Crrid. 5568 
and 5569]. On September 30, 1937, Italy expressed her willingness to 
participate in the agreement.. On the Nvon agreement., see particularly 
B.Y.I.L., vol. 19 (1938), pp. 208 el scq. ; Genet, The charge of piracy in the 
Spanish Civil War , A.J.I.L., vol. 32 (1938), pp. 253-203. 

3 Supra , § 28. 
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TIIE SLAVE TRADE 

§ 173. English and American cases on slavery. —Inter¬ 
national law grew up at a time when slavery was still in 
existence in many parts of the world, and in the famous ease 
of Le Louis 1 * Lord Stowcll held that the slave trade was not 
piracy or a crime l>v the law of nations, and that, apart from 
treaties, no Rritish warship had a right to visit and search 
the vessels of another State to see if they were engaged in such 
trade. This was so even though English law had declared 
the slave trade to he piracy; that was a niunieipal rule and 
could only he applied against Rritish subjects. There is a 
similar decision by the United States Supreme Court, in the 
case of The Anteloper 

The suppression of slavery was extended to cover all parts 
of the United Kingdom and its territorial waters by Lord 
Mansfield, in 1772, in the famous case of the negro Somerset 
who was set free on the ground that no man could be a slave 
on Rritish soil. 3 4 The same principle was applied to British 
warships by Rest, J., in Forbes v. Cochrane 1 : “the moment 
persons put their feet on board a Rritish man-of-war” not 
lying within t he waters of a foreign State, “ t hose persons who 
before had been slaves, were free.” In spite of the extensive 
scale of slavery in the United States at that time, Story’s 
enlightened judgment in the ease of La Jeune Eugenie 5 
deserves special mention: “ the slave trade was founded in a 
violation of some of the first principles which ought to govern 
nations. It is repugnant to the great principles of Christian 
duty, the dictates of natural religion and the obligations of good 
faith and morality and the eternal maxims of social justice.” 

§ 474. English Statutes and Instructions.—In England, 
the Act of 1824 assimilated slave trade to piracy by enacting 
that “ Rritish subjects or residents who upon the high seas, 
or in any place where the Admiral lias jurisdiction, knowingly 
and wilfully carry away, convey or remove any person as a 
slave or confine any person on board a ship for the purpose 
of his being brought as a slave ” “ into any place whatsoever ” 

1 [1817] 2 Doris, 210. 

8 [1825] 10 Wheaton, 00. 

8 Somerset v. Stewart ', Lofft, 1. 

4 |1824] 2 H. <& C. 448, 467. 

8 United States v. The Schooner 44 La .Jeune Eugenie" [1822] 2 Mason’s 
Reports, 109. 
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shall be guilty of piracy. 1 The matter is also governed by 
article 22 of the British Instructions of 1870 and 1880 2 which 
provides that the eoinumnder of a warship in any case in which 
he has received a fugitive slave on board his ship and taken him 
under the protection of the British Ilag, “whether within or 
beyond the territorial waters of any Slate/’ must “not admit 
or entertain any demand made upon him for his surrender on 
the ground of slavery/' The commander is to be guided in 
his decision to admit or not a fugitive slave in his ship “ by 
considerations of humanity, and those considerations must 
have full effect given to them ” irrespectively of the fact 
whether his warship is on the high seas or within the territorial 
waters of a State in which slavery exists; but in this latter 
case lie must avoid “ conduct which may appear to Ik; in 
breach of international comity and good faith.” On the other 
hand, if any person, within foreign territorial waters, claims 
the commander’s protection on the ground that lie is kept in 
slavery contrary to treaties with Great Britain, the slave 
should be received on board the warship until “the truth of 
the statement is examined into.” “ This examination should 
be made, if possible, after communication with the nearest 
British Consular authority” and the commander’s subsequent, 
proceedings are to be governed by the result of such examina¬ 
tion. A special report is to be made by the commander of 
every case of a fugitive slave received on board his warship. 

§ 175. Declaration adopted by the Congress of Vienna.- - 
The Congress of Vienna of 1815 declared the slave trade to be 
“ repugnant to the principles of humanity and to the universal 
law's of morality,” and expressed the sincere desire of the eight 
participating nations “ to co-operate to the most prompt and 
efficient of the universal suppression of the trade by all the 
means at their disposal.” Slavery as a domestic institution 
was abolished in the British colonies in 1840, in the French in 
1848, in the Dutch in 1863 and in the United States in 1865. 

§ 176. British efforts for the suppression of slavery. The 
British Government for a long time endeavoured by treaties to 
obtain the mutual right of visit and search of merchant, vessels 
on the high seas as being the best and only means for the 
abolition of the slave trade which it desired to have placed on 

1 5 Geo. IV, c. 113, s. I), and The Statute Law Revision (No. 2) Act, 
1888 (51 & 52 Viet. e. 57). See also above, § 403. 

2 CJ. “The Fugitive Slaves Circular," supra, $ 2!)7, and Admiralty 
Instructions U.Rs. 73 and 74 entitled “Slave Trade Instructions.” 
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the same footing as piracy. It successfully negotiated treaties 
with Portugal, Spain, Holland, Sweden and Brazil between 
1815 and 18*20, based on the reciprocal right of visit, but none 
of them went so far as to take the crime of piracy as the model 
for the* treatment of those engaged in the slave trade. After 
long negotiations and delays, two treaties were signed in 
London in 1831 and 1833 between Great Britain and France 
to which Denmark, Sardinia, Naples, Tuscany and the llansa 
Towns subsequently adhered, establishing a mutual right of 
visit and search for the suppression of the slave trade in 
specified areas. Treaties were likewise concluded between 
Great. Britain, Russia, Austria and Prussia in 1840. A similar 
treaty was also signed between Great Britain and France in 
1841. France did not, however, ratify this treaty, but she 
entered into an agreement with Great Britain in 1845 under 
which her cruisers were to collaborate in suppressing the slave 
trade and conceding the right to visit by warships of both 
nations. She was very jealous of any interference with vessels 
flying her flag. The United States were equally averse from 
any visitation of vessels under their flag, 1 but entered into a 
treaty with Great Britain in 1802 providing that the warships 
of the contracting parties might visit such merchant vessels as 
were on reasonable grounds suspected of participation in the 
African slave trade or of having been fitted out for that 
purpose, and send them in for trial before mixed tribunals. 2 
This provision was afterwards modified by the Convention of 
June 3, 1870, by substiluting for the mixed tribunals the 
Courts of the contracting parties “to be exercised according 
to their respective modes of procedure in matters of maritime 
prize.” It was further agreed that upon the detention by a 
warship of one of the contracting parties of a merchant vessel 
of the other party, t he vessel should be sent in to a port of her 
own country for adjudication, or delivered over to a warship 
of her nationality, if one were available in the neighbourhood. 

For a long time British Consuls abroad have enjoyed the 
right to liberate any slave who presents himself voluntarily 
at a British Consulate requesting to be set free and to be 
repatriated to his country of origin (the so-called right of 
“ manumitting slaves ”).* In the “ Treaty of Friendship ” 

1 II. G. Soulsbv, The right of search and the slave trade in Anglo-American 
Relations (1814-1852), 1933. 

a Malloy, op. cit vol. i, p. 074. 

3 General instructions for His Majesty's Consular Officers (1907 et seq.) 9 
ch. 21, p. 200. 

18* 
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with Hedjah, Nejd and Dependencies ratified by Great Britain 
in 1927, she expressed her resolution to “ carry out a duty which 
she owed to humanity ” 1 by reasserting her right to free slaves 
in the regions concerned. 

§ 477. The Anti-Slavery Conference of Brussels, 1890.—As 
regards the abolition of slave tratlic by sea, the General Act of 
the Anti-Slavery Conference at Brussels of July 2, 1890, to 
which the chief European Powers and the United States are 
parties, provided systematic measures for the suppression of the 
trade in certain parts of the Indian Ocean, the Persian Gulf 
and the Red Sea. These measures included the mutual grant 
of a right of visit and search, within a limited zone off the 
coasts of Africa, to the cruisers of the contracting Powers over 
vessels not exceeding 500 tons, the establishment of an Inter¬ 
national Maritime Oflice at Zanzibar and the setting up of a 
Special Bureau attached to the Belgian Foreign Of Tice at 
Brussels. This General Act as well as that of Berlin of 
February 26, 1885, relative to the Congo, was abrogated (with 
the exception of article 1) by the Convention of St. Germain 
of September 10, 1919, between the contracting Powers: the 
British Empire, the United States, Belgium, France, Italy, 
Japan and Portugal, and accepted in advance by Germany, 
Austria and Hungary in the Peace Treaties. The signatories 
undertook to endeavour to secure the. complete suppression of 
slavery in all its forms and of the slave trade by land and sea. 2 

§ 478. International Slavery Convention. Another Conven¬ 
tion with the same purpose in view was opened for signature 
under the auspices of the League of Nations at Geneva (the 
International Slavery Convention, 1920), on September 25, 1920, 
and has been ratified or acceded to by a large number of Slates.* 

1 Treaty Series (1027), No. 25 |CimL 20511. The Institute of Inter¬ 
national Law adopted at Paris in 1894 Draft regulations on slavery, 
Annuaire, vol. 13, pp. 344-040. Vf. II. H. Wilson, Hritish efforts to crush 
the African Slave Trade , 1S07 1920, A.J.I.L., vol. 44 (1950), pp. 505-520. 

a Herstlet, Commercial Treaties , vol. 29, p. 110. 

3 L.N.T.S., 00, p. 253. See article 22 of the Covenant, of the League 
of Nations which prohibited slave trade in mandated territories adminis¬ 
tered by the Mandatory Powers as part of 1 heir own territories. Cf. Report 
of the Committee of Experts on Slavery (League of Nations Doc. 
C., 018 (1932) V. 7) and article 70 of the Charter of the United Nations. 
The High Court of Admiralty in England possesses jurisdiction for the 
condemnation or restoration of vessels, slaves, goods und effects alleged to 
be seized, detained or‘forfeited under the Slave Trade Act, 1873 (36 & 87 
Viet. e. 88). It can also enforce the condemnation of vessels engaged in 
the “undue importing and removal of natives of any of the islands of 
the Pacific Ocean'*--The Pacific Islanders* Protection Acts of 1872 
(35 & 30 Viet. c. 19) and 1875 (38 & 39 Viet. c. 51). 
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By a Resolution adopted on May 13, 1949, Hie General Assembly 
of llie United Nations requested its Economic and Social 
Council to study the problem of slavery. The ad hue Committee 
of the Council made certain recommendations in 1051 amongst: 
which were (1) that the International Slavery Convention of 
102(1 bo brought, as soon as possible, within the framework of 
the United Nations, and (2) that a supplementary convent ion be 
prepared by the United Nations. 1 

§ 470. Supplementary Convention on Slave Trade. -This 
supplementary Convention was so prepared and opened for 
signature at Geneva in September 105G. 2 It rovers the 
following three subjects: (1) institutions and practices similar 
to slavery requiring that ‘‘all practicable and necessary 
legislative measures 9 ' be adopted by the signatory States to 
bring about “ progressively and as soon as possible the complete 
abolition or abandonment” of these institutions and practices, 
such as serfdom and practices restrictive of the liberty of the 
person in conditions analogous to slavery; (2) the slave trade; 
(3) certain practices which accompany both slavery and institu¬ 
tions similar to slavery and with respect to which the Convention 
recommends: ‘‘that States adhering to the supplementary 
convention should bind themselves to enact laws prohibiting 
the mutilation, branding or otherwise marking of human beings 
within their territories, whether as a means to indicate their 
servile status or in punishment of such offences as theft or 
running away; that such early stages of dealing in slaves as 
may not be embraced by article 1 of the Slavery Convention 
of 1920, such as conspiracy to enslave, incitement to enslave, 
accessories in enslavement, attempts at enslavement and entice¬ 
ment to part with the liberty of oneself or of a dependent person, 
should be made criminal offences in the law of States parties to 
the Convent ion.” 

It is a. matter for regret that the British proposal to the effect 
that the conveying of slaves on the high seas should be assimilated 
to piracy w T as not adopted in this supplementary Convention. 
It would have ensured an effective international control of 
slavery which is lacking at present. The British proposal was 
worded as follows: “(«) the act of conveying slaves on the high 
seas or slave raiding shall he deemed to be an act of piracy, and 

1 U.N. Bulletin of May 15, 1951, vol. x, No. 10. 

* Ratified by the United Kingdom on April 30, 1957 (Miscellaneous 
No. 12 (1950) [Cmd. 9870]). Cf. .1. A. Gutteridge, Supplementary Slavery 
Convention , I.C.L.Q., vol. 0 (1957), p. 440, and Fischer, The suppression of 
slavery in International Law, I.L.Q., vol. 3 (1950), pp. 28 and 503. 
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subject to appropriate penalties: (h) public vessels under the 
control of parties to this Convention shall have the same rights 
in relation to vessels or persons engaged in such act as they have 
in relation to vessels and persons engaged in acts of piracy; 
(e) all slaves so captured shall he set at liberty." 1 

ji ISO. The Geneva Sea Conference of 1958. In its Conven¬ 
tion on “The High Seas." the Conferenee approved t he following 
relevant article on slave trade: “every State shall adopt 
effective measures to prevent and punish tin* transport of 
slaves in ships authorised to fly its llag. and to prevent the 
unlawful use of its Hag for that purpose. Any slave taking 
ref Hire on hoard any ship, whatever its (lag. shall i/m facto 
he free." L> 

$ 480a. Right of visit of merchantmen engaged in slave 
trade. — In conclusion, it still remains the law that, in the 
absence of an international convention granting to nieii-of-war 
the right of visit and search of merchant vesse ls suspected of 
engaging in the slave trade, the general Instructions issued by 
the Admiralty to naval commanders in LsI t continue in force: 
fc *It is your duty to make yourselves thorough!) conversant with 
the Treaties. Conventions and Laws as well as with all the 
Instructions given to you relative to the slave trade. You are 
not to visit a vessel under a Foreign Flag on the High Seas on 
suspicion of I he Slave Trade, except in virtue of special authority 
under Treaty, or if you have reason to believe that the vessel 
lias no right or title to claim the protection of the Hag she 
bears. v 3 

A further exception relates to the ease of a vessel not Hying 
a flag at. all. 4 

1 K/2540 AdfJ. 4. 

2 Article 13. 

3 Text printed in JJovd. The .Ynr// nwl the Slave Trade , p, 41. The 
Geneva Sea Convention of 11)58 grants the right of boarding ships suspected 
of being engaged in the slave trade (supra, $ 330), but the Convention is 
not binding until ratified. 

4 S'aim Molrun v. AttonieipGetirral , [104s] 08 L..I. Newsp., p. 245. 
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FOHC IBEE MKASIHES SHORT OF WAP I SKI) 

IN TIME OF PEACE 

§ 18!. Employment of Embargo.—A State is sometimes 
obliged to have recourse in time of peace to exceptional 
measures against another State for injuries suffered by it or its 
nationals and for the redress of which no means exist other 
than the use of force. One of the forms which such reprisals 
may take is embargo, which consists in the detention, at sea 
or on land, of the vessels or other property of a foreign State 
or its subjects, with the purpose of either exerting pressure 
on that State for the redress of a wrong alleged to have 
been done by it. or by one of its subjects, or of retaining 
such property in compensation for the alleged wrong. 1 A 
celebrated ease of embargo concerned the Silesian Roan 
of 1752 when Frederick of Prussia, on the ground that the 
English Prize C ourts had confiscated a number of Prussian 
merchant, vessels, sequestrated the moneys due to British 
creditors in respect of the interest on that loan. Great 
Britain maintained that there was no justiiieation for the 
Prussian King's action and that, moreover, debts could not he 
made the proper subject of reprisals. 2 The dispute was 
eventually compromised in 1750 by the payment of the sum 
of £20,000 by the British Government and the lifting of the 
acquest ration by the Prussian Government. Resort to embargo 
was in frequent use* during the Middle Ages, not only by Stales, 
but also by private individuals acting under a licence of their 
sovereign usually called a u letter of marque.” If the State 
against which the embargo was employed considered the claim 
to be unfounded, or the compensation obtained lobe excessive, 
it issued letters of * 4 counter-marque.” With the abolition of 
privateering, no letters of marque or counter-marque are now 
permissible and all forms of reprisals may only be enloreed by 
the armed forces of a Stale. 

§ 482. British embargo against Naples, 1840.—Another 
famous example of embargo was that employed by the British 
Government, in its dispute with Naples arising out of t he sulphur 

1 Went lake, vnl. ii, p. 8, a ml Briggs. The Ltnc of Sat ions (Cases, Documents 
and Sates). 2nd c*d. (1052), |>|». 057 004. 

* Satow, The Silesian Loan and Frederick the Great (1915), passim . 
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monopoly granted in 38548 by the Kingdom of the Two Sicilies 
to a French Company in breach of the treaty of commerce 
concluded between that Kingdom and Great Britain in 1816. 
The British Government, immediately protested and asked 
for the revocation of the monopoly, but without effect. It 
therefore decided in 1840 to take reprisals and the British 
admiral commanding the Mediterranean fleet was ordered “ to 
cause all Neapolitan and Sicilian ships which he might meet 
with either in the Neapolitan or Sicilian waters to be seized 
and detained, until such time as notice should be received from 
Her Majesty’s Minister at Naples that this just demand of Her 
Britannic Majesty’s Government had been complied with.” 1 
An embargo was, at the same time, laid on a number of merchant 
ships at Malta belonging to the Kingdom of the Two Sicilies. 
The Neapolitan Government retaliated by enforcing a counter- 
embargo on British vessels in Sicilian waters, but the English 
Envoy at Naples was not recalled as the measures employed by 
the British Government, were not intended to lead to a war. 
Eventually the dispute was settled through the mediation of 
France and the grant of the monopoly was rescinded by the 
Neapolitan Government with the consequent restoration to 
their respective owners of all merchant vessels seized or 
embargoed. 

§ 483. Laying of embargo in contemplation of war. 

Embargo has also been availed of by some States for seizing 
the vessels of another State in their ports when a war was either 
imminent or in contemplation between them. Lord Stowell 
in The Boedes Lust 2 held that; in such a case, if the war does 
not break out, the embargo is to be considered as a successful 
reprisal, but if war does occur, then the embargo must be treated 
as a hostile measure from its very beginning. This procedure 
is now obsolete. Another instance of an embargo was that 
resorted to by several members of the League of Nations, 
following t-lie series of recommendations addressed to Bolivia 
and Paraguay during their dispute in 1934. The recommenda¬ 
tions were accepted by Bolivia, but rejected by Paraguay. 
Thereupon, the League asked those Powers which had already 
instituted an embargo against both Bolivia and Paraguay to 
maintain it as against Paraguay, but to raise it as regards 
Bolivia. Approximately thirty States, amongst which were 
Great Britain and France, adhered to the decision of the League. 

§ 484. Pacific blockade.—A second form of reprisals, 

1 Hall, p. 435. 1 [1804] 5 C. Hob. 233, 245. 
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frequently employed in the last century, consist s in the establish¬ 
ment of “ a pacific blockade ” against; a recalcitrant State. 
The term is in itself anomalous as it is dillicult to reconcile 
the belligerent operation of a blockade with a state of peace. 
Westlake gives an historical explanation of its origin: “ in the 
first half of the nineteenth century, the idea occurred that 
the proceeding of blockade of a belligerent during war might 
be imported into the laws of peace, the right, to make reprisals 
being reinforced by declaring a blockade of the ports or coast 
off which they took place. Thus a state of quasi-war would 
arise to the exigencies of which quasi-neutrals might be required 
to submit as neutrals submit to those of war.” 1 This notion 
of Westlake of “quasi-war” or “quasi-neutrals” appears 
incorrect as there cannot exist a legal situation involving the 
existence of quasi-war or quasi-neutrality. Hall approves 
of the institution of pacific blockade “ when so conducted as 
to be harmless to the interests of thin! Powers. It is a means 
of constraint much milder than actual war and therefore 
preferable in itself.” 2 The nation against which the pacific 
blockade is directed is, however, fully entitled, if it so chooses, 
to resist instead of yielding to the pressure, when a state of war 
must inevitably result between the two Powers. 3 

§ 485. Blockade of the Turkish coasts in 1827. - The first 
important occasion of the employment, of a “ pacific blockade ” 
took place in 1827 when Britain, France and Russia declared 
a blockade of the Turkish coasts to compel the Ottoman Porte 
to submit to their scheme of independence for Greece. The 
three Powers announced that the blockade would be binding 
upon all States, but declared at the same time that peace was 
not broken “and that the friendship of their respective 
sovereigns to the Government of the Porte was undiminished.” 
The blockade led to the battle of Navarino and the establish¬ 
ment of the Kingdom of Greece. The experiment so success¬ 
fully employed in 1827 was, however, destined to be repeated 
several times against Greece. Arising out of the “ Pacifico ” 
claims, the Greek ports were blockaded by Great Britain in 
1850, and again in 1880 by t he Great Powers, other than France, 
to prevent Greece from embarking on a war against Turkey 
during the Serbo-Bulgarian hostilities. In both eases, the 
blockade ivas enforced oidy against Greek ships, all other ships 
being permitted to pass freely. The blockade of Crete by the 

1 Vol. ii, p. 11. * M p. 441. 

8 Holland, Studies in international law , p. 132. 
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Great Powers in 1807 was rather anomalous, for although 
intended to hamper Greek action in Crete, it was not Greece 
which was blockaded and the blockade was not opposed by 
Turkey, the then territorial Power. 1 In this ease, the blockade 
was applied to all vessels, irrespective of their nationality. 

§ 48(5. Blockade of Formosa by France, 1884.—France 
has also frequently used pacific blockades for the purpose of 
exerting pressure on other States. In 1831, she instituted a 
blockade against Portugal; in 1833, in conjunction with Great 
Britain, against the Netherlands to compel that Power to 
aeeept the provisions of the London Treaty of 1830 for the 
independence of Belgium; in 1838 and in 1845 (in the latter 
ease jointly with Great Britain) against the Argentine Republic 
with respect to the River Plate incidents. But the declaration 
by France of the blockade of Formosa in 1881 led to her accept¬ 
ance of the rule that a pacific blockade must not be enforced 
against third States. The French operations started with 
the declaration made by the French Admiral Courbet, on 
October 20, 1884, that the Island of Formosa, at that time a 
Chinese possession, was blockaded and that neutrals wore to 
have three days in which to complete their loading and depart. 
Thereupon, the British Under-Secretary of State for Foreign 
Affairs stated in the House of Commons that the notification 
of the blockade ought to be regarded by neutrals as a notifica¬ 
tion of a state of war. This was followed by a Note, dated 
November 11, 1884, and addressed to the French Ambassador 
in London, in which Lord Granville affirmed the principle 
that “ the contention of the French Government that a pacific 
blockade confers on the blockading Power the right to capture 
and condemn the ships of third nations for a breach of such a 
blockade is in conflict with well-established rules of inter¬ 
national law.” 2 In January 1885, France proclaimed a new 
notification of the blockade of Formosa, based on “ the state 
of reprisals existing between France and China.” When 
immediately afterwards she took further action at the Chinese 
port of Foochow, Great Britain adopted the attitude that a 
state of war existed between China and France and prohibited 
the coaling of French warships in British ports. 3 

1 Hall, p. 438. 

* Pari. Papers, France, No. 1 (1885). See also Lord Stowell’s judgment 
in The Staarft Embden , (171)8) 1 C. Hob. 20, 30. 

3 Westlake, vol. ii, pp. 11 et scq. Cf. 1 Inll, p. 437; Oppenheiin, vol. ii, 
p. 148; and Schwaraenberger, International Lam, vol. 1 (3rd ed., 1957), 
pp. 257-201. 



FORCIBLE MEASURES SHORT OF WAR 405 

§ 487. Further instances of pacific blockades.— The same 
attitude was taken up by the United States in connection with 
the pacific blockade instituted in 1902 against Venezuela by 
Great Britain, Germany and Italy, in order to obtain payment, 
of the indemnities due to their subjects who had suffered 
damages during the civil war in that country. The American 
Government then stated that a pacific blockade could produce 
no effect as regards third Powers, and Great Britain shortly 
afterwards declared that she was at war with Venezuela, and 
that the blockade was to be treated as being of a warlike 
character. 1 The dispute was eventually settled by the arbitral 
award of February 22, 1901, which held that Great Britain, 
Germany and Italy were entitled to preferential treatment for 
the payment of their nationals' claims. 2 The incident, however, 
gave rise to the doctrine expounded by Mr. Drago, the then 
Foreign Minister of Argentina, and therefore usually referred to 
as the “ Drago doctrine,” that failure by a State to pay its 
debts does not justify recourse to forcible measures against it. 
The same principle is also embodied in The Hague C onvention 
(No. 2) of 1907, under which the signatory Powers agreed not 
to use force for the recovery of contractual debts unless the 
debtor State has refused to submit to arbitration or, having 
agreed to do so, refuses to obey the arbitral award. 

Several other examples may be given of pacific blockades 3 : 
that of Great Britain against New Grenada in 1887; against 
Zanzibar in 1888-89 for the suppression of the slave trade in 
which the Sultan of Zanzibar acquiesced; and against Monte¬ 
negro by the Great Powers in 1913 to prevent that State from 
engaging in the Balkan wars. In this case, the blockade was 
declared and notified in accordance with the Declaration of 
London of 1909, though it purported to be pacific in character. 
When, in 1937, Japan instituted a pacific blockade of the 
Chinese coast, she declared that it applied solely to Chinese 
vessels. 4 

§ 488. Legal conditions governing pacific blockades. —The 
use of pacific blockades as a method of reprisals constitutes 
an anomalous measure and ought consequently to be duly 

1 Alvarez, Droit international americain (1010), p. 170. 

* Pitt-Cobbett, op. ri7„ vol. i, p. SiSfl. 

* llogan, Pacific blockade (1908), cites twenty-one cases of pacific 
blockades, whilst. Falclic, Lc blocus pacifique (1919), refers to twenty-two 
oases. 

4 Oppcnheirn, vol. ii, p. 148. and Sandiford. 11 conJUtto Cino-Giapponese 
td il blocco dclle coste cincsi, in liivisla Marittima, January 1938, p. 4. 
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restricted. It has been usually employed in the past by strong 
States against weak nations and as such is liable to serious 
abuses. As Westlake puts it, “ the best ease for pacific 
blockade is when it is employed by the Great Powers collectively 
in their new and growing character of the legislature of 
Europe,” 1 although such a legislature is very far from being 
organised at present. The Institute of International Law 
adopted the following Declaration at its Heidelberg Conference 
of 1887: The establishment of a blockade, outside a state of 
war, is not permissible by international law except, under the 
following conditions: (1) ships under a foreign Hag may enter 
freely notwithstanding the blockade; (2) the pacific blockade 
must be officially declared and notified and maintained by a 
sufficient- force; (3) the ships of the blockaded Power which 
do not respect such a blockade may be sequestered. When 
the blockade has ceased, they must be restored to their owners 
with their cargoes, but without indemnity on any ground. 2 
So far as members of the United Nations are concerned, a 
pacific blockade could only be legally imposed by them when 
decided on by the Security Council under article 42 of the 
Charter of the United Nations. 11 

§ 489. Naval demonstrations.- -Oik* further method of 
exerting pressure on a resisting State consists in a naval or 
military demonstration, involving such a display of force as is 
calculated to achieve the desired effect. It may be employed 
either jointly by several States or by a single Power acting 
independently. As an example of the former, tlic combined 
naval demonstration made by the Great Powers against Turkey 
in 1880, for the purpose of inducing her to accept the provisions 
of the Merlin Treaty, may be quoted and also that carried 
out; on September 1 , 1916, by the Allied Powers off the Greek 
coasts, as a protest against the policy pursued bv the then 
Greek Government. 

The most famous instance in the second group is the 
dispatch in 1908 by Holland of several cruisers into Venezuelan 
waters, following the handing-over of his passports to M. de 
Reuss, the Dutch minister resident at Caracas, by the President 
of Venezuela. The Dutch Government considered this dismissal 
to be unjustified and, in addition to the naval demonstration, 
ordered the seizure of the Venezuelan coastguard ship The 
Alexio outside Puerto Cabello and also of another Venezuelan 

1 Vol. ii, p. 18. 2 Annuaire, vol. 9, pp. 300-301. 

8 Infra, g 493. 
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public vessel. 1 Both ships were, however, restored in the 
following year when the new President of Venezuela arranged 
a settlement of the pending controversy with the Dutch 
Government. In its recent dispute with Albania, following 
the explosions of October 22, 1946, in 1I.M.S. Saumarez and 
Volagc , 2 Great Britain dispatched a note to the Albanian 
Government announcing its intention “to sweep the Corfu 
Channel shortly.” Albania refused to give its consent unless 
the operation took place outside Albanian territorial waters. 
In the British Government’s view, these explosions raised the 
question of responsibility and it was essential that the mines, 
which constituted the corpora delicti , should be secured as 
quickly as possible and before they could be taken away without 
leaving traces by the authorities responsible for the mine-laying. 
Accordingly, the Royal Navy carried out “Operation Retail” 
on November 12 and 13, 1940, under the protection of an 
important covering force which included an aircraft carrier and 
several cruisers. In considering the legality of this operation, 
the International Court of Justice held that a right of inter¬ 
vention for the purpose of obtaining evidence in the territorial 
waters of another State implied a manifestation of a policy of 
force such as had, in the past, given rise to serious abuses and 
could not find a place in international law, “whatever be the 
present defects in international organisation.” Nor could the 
operation be justified, in the Court’s view, by the right of 
self-protection. “Between independent States, respect for 
territorial sovereignty is an essential foundation of international 
relations.” The Court recognised that the Albanian Govern¬ 
ment’s complete failure to carry out its duties after the ex¬ 
plosions anil the dilatory nature of its diplomatic notes were 
extenuating circumstances for the action of the British Navy. 
But the Court “must declare that this action constituted a 
violation of Albanian sovereignty.” At the same time, the 
Court rejected Albania’s contention that “Operation Retail” 
involved an unnecessarily large display of force, out of pro¬ 
portion with the requirements of the sweep. The responsible 
naval commander, who kept his ships at a distance from the 
coast, could not be reproached for having used an important 
covering force “in a region where twice within a few months 
his ships had been the object of serious outrages.” 3 

1 Oppenheim, vol. ii, p. 1517, note. 

2 Sec supra , § 145. 

3 Corfu Channel Case, I.C.J., 1949, p. 4. 
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§ 400. Occupation of foreign territory. - A naval demon¬ 
stration often leads to the occupation of one or more ports of 
the territory of the unyielding State. Thus, in 1805, Great 
Britain landed naval forces at the port of Corinto in Nicaragua 
and assumed the administration of the custom-house there 
until the Nicaraguan Government agreed to offer reparation 
for the injuries indicted on British subjects resident in Nicaragua. 
In 1901, France sent a licet to occupy the island of Mitylene, 
then a Turkish possession, in order to compel Turkey to fuliil 
her engagements with regard to the Constantinople dues and 
the sums payable to two French citizens. 

The creation of the League of Nations was supposed to have 
rendered obsolete the use of coercive measures bv individual 
States in accordance with the terms of the Covenant which 
provided for the pacific settlement, of all international disputes. 
But the Corfu incident of 1928 1 was the first ease to prove the 
ineffectiveness of the League. The* question of the legality of 
the bombardment and occupation by Italy of this Greek island, 
as a reprisal for the alleged responsibility of Greece in the 
murder on Greek territory of General Tcllini and four other 
members of the Commission on the delimitation of t he Albanian 
frontiers, was submitted by the Council of the League to a 
speeial Committee of jurists. The Committee's Keport took 
the form of the old Homan oracles: “ Coercive measures which 
are not intended to constitute acts of war may or may not; be 
consistent with the provisions of articles 12 to 15 of the 
Covenant and it appertains to the Council seized of the dispute 
to decide immediately, having regard to all the circumstances 
of the case and to the nature of the measures taken, whether 
it should recommend the maintenance or the termination of 
such measures.” 

§ 491. Reprisals generally.— It is indeed not surprising 
that the abuses which may result from the use of reprisals in 
time of peace have led to the serious criticisms advanced 
against their exercise by many recent and authoritative writers. 2 

1 Faucliille, vol. i, Part III, pp. 095090. See also McNair, The legal 
meaning of near and the relation of war to reprisals, Grotius Transactions, 
vol. 11 (1926), pp. 29-51, and Winfield, The. history of intervention in 
international law , U.Y.I.L., 1922-28, pp. 180-149, and The grounds of 
intervention in international la 7t\ ibid., 1924, pp. 149 162. 

2 Cli. de Yisscher, La responsabilite des Etats , in “Hibliollieca 
Visseriana” (1924), vol. 11, p. 118; Fatichille, vol. 1 (Part III), p. 690; 
von Liszt., p. 441; Stmpp, Elements du droit international public (1990), 
pp. 347 et seq.; Scferiades, La question des rep rtisai lies arrnees en temps de 
paix, U.D.I., 3rd series, vol. 17 (1936), pp. 138-104. 
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The* whole institution of reprisals appears opposed to the modern 
conception that the solution of every controversy between 
nations ought first to be sought by mediation,, conciliation or 
submission lo arbitration or to the International Court, and that 
the employment of coercive measures, within strictly confined 
limits, should only be allowed when all other means have 
proved unsuccessful for the redress of a just grievance. 

§ l!)2. The “ Naulilaa” case.—The award of the Mixed 
Arbitral Tribunal in the Naulilaa case in 1928 illustrates some 
of the rules enunciated above. The reference to arbitration 
arose out of the dispute between Portugal and Germany 
regarding the destruction by German forces in October 1914, 
whilst Portugal was si ill neutral, of the fort of Cuangar and 
several other buildings situate in the Portuguese territory of 
Angola as a reprisal for the murder of Dr. Schultze-Jena and 
two of his companions in tlit* port of Naulilaa in the same year. 
The Tribunal's award, which deserves serious attention for 
its impartiality and learning, was to the effect that the first 
indispensable condition for the exercise of reprisals is the 
commission by a State of an act which is contrary to inter¬ 
national law. Moreover, reprisals are unlawful unless they 
are preceded by a demand for redress which has proved un¬ 
availing as the employment of force may only be justified by 
necessity. Further, the reprisals taken must be commensurate 
with the alleged offence, and consequently the German action 
was manifestly out of all proportion with the incidents which 

S 498. Effect of the Charter of the United Nations.— 
Since the coming into force of the United Nations, the whole 
institution of reprisals has become irreconcilable, at any rate 
for members of the United Nat ions, with the obligations imposed 
by the (’barter to settle disputes by peaceful means and to 
refrain in international relations from the threat or use of force. 
Tliis does not preclude, however, the Security Council from 
taking, under articles 41 and 42 of the Charter of the United 
Nations, measures not involving the use of armed force iu 
order to maintain or restore international peace and security. 2 

1 Award of July 81,1928, Recucil des decisions dett Tribunaux Arbitruux 
jl//.<7<’.v, vol. 8, pp. 109 ft &cq.\ Annual Digest. 1927 28, p. .V20; Cf. the 
Resolution adopted !>y the Institute of International Law at its Paris 
session in 1981: “reprisals in time of peaee, even not. iVireihle, are forbidden 
when respect of law many be effectively ensured by a pacific settlement” 
(article 5), Anniiairc, vol. 89, pp. 708 ct seq . 

a The use of force against friendly States is covered by article (Mill of 
the U.S. Navy Regulations . 
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§ 404. Sanctions by the United Nations. —Such measures 
may include the “complete or partial interruption of economic 
relations and of rail, sea, air, postal, telegraphic, radio and 
other means of communications and the severance of diplomatic 
relations.” They may also include “demonstrations, blockade 
and other operations by air, sea or land forces of members of 
the United Nations/' 

A further sanction is contained in article 2 (5) of the Charter 
which requires members to refrain from giving assistance to 
any State against which the United Nations: “is taking 
preventive or enforcement act ion." This provision is not, 
however, limited to members, as the United Nations is allowed, 
under the same article, to ensure that States which arc not 
members “act in accordance with these principles so far as 
may be necessary for the maintenance of international peace 
and security.” 

It is clear from the terms of these articles that such opera¬ 
tions must, be confined, by their very character, wilhin strictly 
defined bounds and are not to be assimilated to a state of war. 
They should be employed solely for the' purpose of bringing 
pressure on a recalcitrant member (or non-member) who 
persists in acts of aggression including a breach of the legit imate 
rights of other nations. 



PART II. 

THE INTERNATIONAL LAW OF THE SEA 
IN TIME OF WAR. 



CHAPTER XI 


GENERAL RULES OF NAVAL WARFARE 

§ M5. Importance of a just appreciation of its rules.—The 
principles governing naval warfare form an important branch 
of international law and constitute a topic of wide extent. A 
knowledge of these principles is necessary because during the 
course of naval operations against enemy commerce, constant 
reference to them may be urgently required so as to avoid 
involving this country in complications with foreign Powers. 
Furthermore, questions of principle come up for decision by 
the Admiralty both during war and peace. “Admiralty 
policy ” is a mystic phrase and the result of a compound of 
many elements. A sound knowledge of the rules of inter¬ 
national law may save the Hoard from adopting a line of 
policy in peace-time which the hard experience of war may 
demonstrate to be either impracticable or dangerous to British 
interests. It is in the operations of attacks on commerce 
that the international lawyer is primarily concerned as captures 
of ships and goods arc generally followed by Prize Court 
proceedings. But the evolution of the laws administered by 
the British Prize Courts cannot be fully appreciated without 
some attention to naval history and to the efforts made since 
Ilcnry VIPs time in building up a strong British Navy. The 
defeat of the Central Powers and Japan in 1018 and 1045 was 
chiefly due to the supremacy of the Royal Navy. By confining 
the enemy fleets in port at the commencement of hostilities and 
by instituting an effective blockade of the enemy coasts, it 
deprived Germany and her Allies of the use of the surface of the 
sea and prevented them from importing or export ing any goods, 
thus stopping all their overseas trade. Although air forces have 
now become one of the instruments of sea power, the essential 
rules of naval warfare still remain valid. Overseas communi¬ 
cations mainly depend now, as before, upon surface ships 
both for troops and for supplies. The capture of enemy 
property at sea can really be effected only by naval forces. 
Sea power is st ill the indispensable element for the maintenance 
of a blockade of the enemy’s coasts and for the exercise of 
economic pressure against him. 

41 ;s 
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§ 406. Binding force of the rules of international law.— 
Some very hard things have been said about international law 
in the past few years, as being “ useless,” as “ possessing no 
means of enforcing its rules ” and as “ having gone to pieces 
both during the First and the Second World Wars.” Hut there 
is one observation in reply to these remarks and it is this, that 
States themselves acknowledge the existence of the principles 
of international law and habitually treat them as binding, 1 
A striking example of this binding force of international 
law is to be found iu the naval code of one of the world’s 
greatest maritime nations. Article 0505 of the United States 
Navy Regulations entitled “Observance of International Law” 
provides that “in the event of war between Nations with which 
the United States is at peace, a commander shall observe, and 
require his command to observe, the principles of international 
law. When the United States is at war, he shall observe, and 
shall require his command to observe, the principles of inter¬ 
national law and the rules of human warfare. He shall respect, 
the rights of neutrals as prescribed by international law and by 
pertinent provisions of treaties and shall exact a like observance 
from neutrals.” The United Stales Law of Naval Warfare 
similarly declares that “the customary rules of war are binding 
on all belligerents and under all conditions."' “Special rules 
apply in ease of reprisals against a belligerent for illegitimate 
acts of warfare (see section 610).” 2 

International law was not exploded by either of the two 
Great Wars; true, the laws of warfare were frequently violated 
by the enemy Powers, but neutral States constantly appealed 
to international law with force, while the belligerents them¬ 
selves also based their protests to neutrals on legal grounds. 
It is therefore a misconception of facts to assert that inter¬ 
national law has erased to exist because of the many infringe¬ 
ments of its rules by Germany and her Allies. It was the 
violation of the neutrality of Hclgium which brought Great 
Britain into the arena in 1914. The unrestricted submarine 
warfare led to the participation of the United States in the 
First Great War and the numerous violations of the law resulting 
from the German doctrine of “frightfulness” induced neutral 
after neutral to take up arms against Germany and thus 

1 Cf. Sir William Malkin, International law in practice , L.Q.U., vol. 49 
(1966), pp. 487-510, and Garner, The outlook for the Iwv of war and 
neutrality, Grotius Transactions, vol. 22 (1967), pp. 1-10. 

8 Article 212 (1). As to the purport of section 310, sec infra , § 863. 
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contributed to her final defeat in 1918. Similarly, the aggres¬ 
sive policies of Germany, Italy and Japan were responsible for 
the entry of the Commonwealth in the Second Great War, to 
be followed by the United States and many other nations in 
defence of the principles of right and justice. The legal rules 
dealing with the rights and duties of belligerents and neutrals 
cannot therefore be ignored. 

If the decisions of the Prize Courts during the Napoleonic 
wars are consulted, it will be seen that the eminent Judge who 
delivered them during the greater part of the time, Sir William 
Scott, better known as Lord Stowell, frequently released ships 
or cargoes because their capture violated a treaty or the 
customary rules of international law which he administered in 
his Court. It has been calculated that two out of every five 
of his decisions collected in the two volumes of English Prize 
cases, edited by the late E. S. Roscoo, and numbering between 
150 and 100, were given in favour of neutrals. This, it should 
be remembered, was long before the Declaration of Paris, The 
Hague Conventions and the Charter of the United Nations. 

§ 197. Influence of neutral States on belligerent policy.— 
In the treatment of neutral ships and neutral trade, questions 
of high policy are frequently involved which are pre-eminently 
matters for statesmen. A strong neutral has always a great 
influence on belligerent policy; it must necessarily be so. As 
regards belligerents themselves, although there are fewer 
restrictions in existence, legal considerations cannot be dis¬ 
regarded. And underlying all legal principles there are moral 
ones as well. The views of the advocates of “ frightfulness ” 
in the conduct of war are based on a wrong conception of the 
real object which is ultimately to produce a condition of durable 
peace. International law has proceeded on the principle of 
recognising the facts of war, but of prohibiting all acts which 
are of doubtful or limited efficacy and which, by their cruelty 
and wantonness, leave behind them a spirit, of revenge and 
hinder a return to a normal condition of peaceful international 
intercourse. On the lowest ground of utility, humanity is 
in the end the best policy; the argument that by increasing 
its horrors, war will ultimately be abolished is an unsound 
one. linrbarous acts make barbarians of those who commit 
them and, even though for the moment they may achieve a 
success on the field of battle, they leave behind them memories 
of cruelty and sow the seeds of revenge which produce a crop 
of future wars. The famous Instructions issued to the United 



410 


INTERNATIONAL LAW OF THE SEA 


States Armies in the field in 1803 bring out the ethical side of 
the laws ol' war with clearness and dignity. Article 15 says, 
“ Men who take up arms against one another in public do not 
cease on this account to be moral beings, responsible to one 
another and to God/’ 

§ 41)8. Necessity of conforming belligerent action with the 
rules of neutrality. There is also another aspect of the ques¬ 
tion of the observance of the rules of international law which 
must be referred to, namely the effect of their violation on 
the belligerent’s position when be becomes a neutral. The 
belligerent of to-day may be the neutral of to-morrow. The 
rules which he observes as a belligerent will in all probability be 
applied to him when he is a neutral. It is therefore very 
important that a Nation should be able for all its actions as a. 
belligerent to give such reasons for its procedure as will stand the 
test of the possible application of the same rules to its own mer¬ 
chant shipping and overseas trade when neutral. It must, be 
acknowledged that, viewing these questions from an historical 
standpoint. States are not always consistent in their attitude, 
and Great Britain. when neutral, has often taken up a position 
which as a belligerent she has had occasion to deny by her 
conduct. The same may be said, probably with greater force, 
with regard to the policy followed by the United States. The 
letter written on January ‘20, 1015, by Mr. Bryan, the then 
Secretary of State of the United States, to Mr. Slone, Chairman 
of the Senate Committee on Foreign Helations, expresses a 
profound truth: The record of the United States in the past 
is not free from criticism. When neutral, this Government 
has stood for a restricted list of absolute and conditional 
cont raband. As a belligerent, we have contended for a liberal 
list, according to our concept ion of the necessities of the ease. 
It will be recalled that. American Courts have established 
various rules hearing on these matters. It is thus seen Ihat. 
some of the doctrines which appear to hear harshly upon 
neutrals at. the present time are analogous to, or outgrowths 
from, policies adopted by the United States when it was a 
belligerent. The Government, therefore, cannot consistently 
protest, against the application of rules which it has followed in 
the past, unless they have not been practised as heretofore.” 1 
It should he pointed out, however, that Mr. Bryan’s statement 
was made long before* the publication of the* United States Law 
of Xaval Warfare which now contains, as will be mentioii(*d in 
1 A.J.I.L., vol. 9 (1915), Supplement, p. 257. 
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several of the following chapters, precise provisions on the 
enforcement- of the rules of belligerency and neutrality. 

§ IDO. Unification of the rules of naval warfare. -There 
have been several efforts in the past to obtain general unanimity 
on the rules of naval warfare. The attempt began from the 
middle of the nineteenth century onwards and a strong move¬ 
ment developed in favour of embodying certain principles 
relating to war at sea in international treaties, conventions or 
declarations. Hie first- effort came at the elose of the Crimean 
war. From the end of the Napoleonic wars, when belligerent 
rights reached high-water mark, to 1851, namely for nearly 
forty years, Europe had known nothing of naval warfare. 
The growth of trade and shipping had been enormous, neutral 
interests again predominated, and the lessons of the French 
wars were forgotten. When England and France became 
allies in 1851 their rules relating to enemy and neutral property 
were dissimilar: they therefore agreed that for the war in 
course they would adopt a compromise which was one more 
favourable to the neutral than the rules of either. The im¬ 
portant change in British practice made by this compromise 
related to the position of enemy goods under a neutral flag. 
Hitherto for centuries British policy, following the Consolato del 
Mare of the fourteenth century, was to capture and condemn 
enemy goods whether in a neutral or in an enemy vessel, 

§ 500. The Declaration of Paris, 1856. —When the Crimean 
war ended, the Allied Powers and Bussia adopted a declaration 
at Paris, where peace was signed in 1850, which embodied these 
rules and which is known as the Declaration of Paris. It 
consists of four rules 1 : 

1. Privateering is and remains abolished. 

2. The neutral Hag covers enemy’s goods, with the exception 

of contraband of war. 

8. Neutral goods, with the exception of contraband of war, 
are not liable to capture under the enemy’s flag. 

4. A blockade, in order to be binding, must be effective; 
that is to say, maintained by a force sufficient really 
to prevent access to the coast of the enemy. 

The Declaration of Paris has since been adhered to by all 
States with the exception of the United States and Venezuela. 
The refusal of the American Government to accept it was due 

1 Protocol No. 24; Congress of Paris, Session of April 10, 1856, State 
Papers, vol. 40, p. 137. 
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to their failure to obtain the consent of the other Powers to 
their proposal for the abolition of the right of capture of private 
property at sea. An apprehension was felt by the United 
States that, “ unless private property on the ocean was pro¬ 
tected from seizure by public armed vessels as well as by 
privateers, the rule would be exceedingly injurious to the 
commerce of all nations not occupying the first rank among 
naval Powers.” 1 The American Government therefore could 
not agree to the abolition of privateering in the absence of the 
immunity of private property at sea. In practice, however, 
the United States has observed the Declaration of Paris. Its 
provisions are consequently fully binding at the present, time. 

§ 501. Geneva Convention, 1864.—The Geneva Convention 
of 186t, “ for the amelioration of the condition of wounded 
soldiers in armies in the field,” having been adopted for land 
warfare, a further Conference met in ISOS and extended its 
principles to naval warfare, but the latter was never ratified. 
The Project of Declaration oil the Laws and Usages of War ” 
adopted in 1874 by the Hrussels Conference similarly failed 
to obtain ratification of its rules on land warfare, though in 
both eases the draft Conventions prepared began to find their 
way into the manuals issued by States for their armies and 
navies. 

§ 502. The two Hague Conferences.—The first Hague 
Conference of 1890 prepared rules for land warfare and also 
adopted a Convention extending the principles or the Geneva 
Convention of 1864 to naval war which was again revised in 
190C. The second Hague Conference, 1907, went further and 
adopted several Conventions on naval warfare. One of these 
Conventions placed certain restrictions on belligerent rights 
of capture at sea in the matter of postal correspondence and 
coastal and fishing vessels and mitigated the position of the 
crews of captured enemy merchant ships (Convention No. XI). 
Progress was made in regard to codifying the rules relating to 
the rights of neutral Powers and persons in naval war (Con¬ 
vention No. XIII); to the treatment of enemy merchantmen 
at the outbreak of hostilities (Convention No. VI); to the 
laying of automatic submarine contact mines (Convention 
No. VIII) and to the conditions governing bombardment by 

1 Mr. Marcy, Secretary of State, to Count Sarliges, July 28, 185(1, 
State Papers, vol. 55, p. 589. Cf. Sir Francis Piggott, The Declaration of 
Paris , 1919, and R. II. Colomb, Ntwal warfare : the ruling principles and 
practice historically treated , 3rd cd., 1899. 
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naval forces (Convention No. IX). Finally a Convention for 
the establishment of an International Prize Court, as a Court 
of Appeal from belligerent Prize Courts (Convention No. XII), 
was adopted, but never rati lied by any of the Powers. The 
Conference also failed to agree on a general Code of naval 
warfare on the same lines as those on which The Hague Regula¬ 
tions for land warfare had been drawn up. The Hague Com¬ 
mittee of 1907, entrusted with the task of preparing such a 
code, had to confess that there were such great and funda¬ 
mental differences between naval and land warfare that progress 
on those lines was not practicable. The Conference therefore 
limited itself to the expression of a “ wish ” (vwu) that “ the 
Powers should, as far as possible, apply to war by sea the 
principles of the Convention relative to the laws and customs 
of war on land.” 

Occasion will arise to write of the contents of all these 
Conventions in the course of the following chapters. It should, 
however, bo observed thal Croat Britain, while ratifying all 
the other Conventions, did not ratify cither of the two following, 
viz. that applying the Geneva Convention of 190C to naval war 
(Convention No. X); or the Convention regarding the rights 
and duties of neutral States and persons in naval war 
(Convention No. XIII). It asserted rights under the former 
during the First Great War, or rather an important case (The 
Ophelia) was decided as if the Convention were operative, 
but it remains unratitied. The other Convention, while in the 
main embodying rules of general acceptance, contains several 
articles which the British Delegation reserved on signing. On 
the other hand, Convention No. VI, although it was held to 
be binding on this country during the war of 1914-18, was 
denounced by the British Government in 1925. 

§ 503. Preliminary steps leading to the summoning of the 
London Naval Conference in 1908. —The Hague Convention 
relating to the establishment of an International Prize Court 
aroused strong feelings in Great Britain owing to the un¬ 
certainty of the law which the Court was asked to apply in its 
interpretation of the expression “ general principles of justice 
and equity.” The parties capable of appealing to the Court 
under article 4 were neutral Powers or persons and, in an 
exceptional ease, enemy persons. Certain laws of naval war¬ 
fare relating to neutrals were, as already stated, in rather an 
unsettled condition at the time. There were some jurists in 
this country who, arguing on the analogy of the growth of the 
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English common law, urged that the Court should be left to 
develop the law on all disputed points, but public opinion 
against this was very weighty and, with a view to affording 
an opportunity of arriving at some definite rules for the Court, 
the British Government issued invitations to a small number 
of States on February 27, 1008, inviting them to a Conference 
to be held in London and suggesting certain topics. The 
circular was sent to the follow ng Powers: the United States, 
Austria, France, Germany, Russia, Italy, Japan and Spain, 
and subsequently, with the assent of these Powers, to Holland 
as it was proposed that the International Prize Court should sit 
at The Hague. The invitations having been accepted, another 
circular was dispatched on July 5, 1908, by Sir Edward Grey 
(as he then was), enclosing a Memorandum containing the views 
of His Majesty’s Government based on the decisions of the 
British Courts on the points enumerated in the programme of 
the Conference. The first circular asked for Memoranda from 
the various Governments to which invitations had been 
addressed setting out concisely what they regarded as the 
correct rule of international law on each of t hose points. Within 
a month after the British Memorandum had been dispatched, 
replies began to be received. They were carefully considered 
by the Foreign Olliee and its legal advisers and, on November 
14, 1008, Sir Edward Grey transmitted copies of the document 
which the British Government, proposed to lay before the 
Conference as a basis for its deliberations. 

§ 50 L The Declaration of London, 1909.—The Conference 
met. on December 4, 1008, and completed its work on February 
2G, 1000, when the “ Declaration of London ” was signed by 
the representatives of all t he Powers at the Conference. “ The 
Declaration concerning the laws of naval warfare ” contains 
70 articles under the following heads: Blockade in time of 
war (1-21); Contraband of war (22-44); Unneutral service 

(45.17); Destruction of neutral prizes (48 54); Transfer to 

a neutral Hag (55-50); Enemy character (57-60); Convoy 
(61 62); Resistance to search (68); Compensation (64) and 
Final provisions (65-70). Two matters specified in the British 
circular were found to be incapable of solution: (a) the test 
of enemy character to be applied to goods, viz. whether domicile 
or nationality should be the criterion; and (b) the conversion 
of merchant vessels into men-of-war on the high seas. In both 
cases the divergence of views was too great to allow of any 
satisfactory compromise being reached. 
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All the provisions contained in the Declaration are to be 
“ treated as a whole and cannot he separated ” (art. 65). This 
point is clearly explained by M. Renault in the Report of the 
Drafting Committee which was considered an authoritative 
exposition of the meaning and intention of the Declaration. 1 
“ The rules contained in the Declaration are not always in 
absolute agreement with the views peculiar to each country, 
but they shock the essential ideas of none. They must not be 
examined separately,” says M. Renault, “ otherwise there is a 
risk of serious misunderstandings.” The Declaration repre¬ 
sented a compromise and it is only by appreciating that fact 
that the agreement arrived at by the Powers could be under¬ 
stood. 

§ 505. Discussion of the Declaration in the British Parlia¬ 
ment.— When the Declaration was discussed in Parliament, 
though it w'as accepted with diminishing majorities in the 
Commons, it received but short, shrift in the Lords, in spite of 
the fact that the advisers of the Admiralty were in favour of 
the Declaration as is evidenced by the statement made in the 
House of Commons by the then First Lord of the Admiralty, 
Mr. McKenna: “ In this matter of international law, under the 
practice of the Admiralty, the expert adviser is the Director 
of Naval Intelligence, who is always an admiral of distinction 
and whose cilice is one of the most important at the Admiralty 
outside the Hoard. I know for certain the opinions of four 
Directors of Naval Intelligence upon this point, and 1 believe 
I know the opinion of a fifth, and they are unanimously in 
favour of the Declaration of London.” 2 

§ 506. Position of international Conventions in the First 
Qreat War.—The position at the outbreak of the First World 
War in 1014 was therefore this: The Declaration of Paris, 1850, 
and a number of The Hague Conventions relating to naval 
warfare were in existence. Every one of these Conventions 
contained a clause which provided that they were binding only 
on the ratifying States, and only in a war in which all the 
belligerents were parties to them. In castes where one Power 
had excluded from ratification particular articles of any 

1 McNair, L'application cl Vinterpretation ties traites d'apres la juris¬ 
prudence hrUunnupie , Jleeueil, vol. 4tt (19&1), pp. 209-270. Generally oil 
the Declaration of London, sec Itcntwicli, The Declaration of London , 1011; 
Sticr-Somlo, 4th vol.. Part III: Die Deform des Kricgsrcchts dureh die 
Londoner Cvnfcrcnz, by A. Von Ferneek <3 914). 

1 Hansard (House of Commons), June 28, 1911, 5th scries, vol. 27, 
col. 540. 
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Convention, such excluded articles did not bind the other 
belligerents, though they might have accepted the Convention. 
Furthermore, there was the Declaration of London which had 
not been ratified by any State. 

The German and Austrian naval instructions issued before 
the war of 1914-18 incorporated several principles of The 
Hague Conventions and of the Declaration of London. France 
and Russia expressed an intention to act in accord with the 
latter so far as possible. The British Order in Council of 
August 20, 1914, adopted the Declaration of London subject 
to certain additions and modifications. France and Russia 
made similar modifications. Germany and Austria protested. 
Italy when she came into the war in 1913 also adopted the 
Declaration with modifications. Further Orders in Council 
were issued on October 29, 1914, on October 20, 1915, and on 
March 30, 191(5, introducing additional modifications in the 
Declaration of London. Finally on July 7, 191(5, the Declara¬ 
tion of London was wholly withdrawn by the “ Maritime Rights 
Order in Council,' 9 which stated that, in view of the changed 
condition of commerce and the diversity of practice, doubts 
might arise in certain matters as to the rules which His .Majesty 
and his Allies regarded as being in conformity with the law 
of nations and that it was therefore expedient to deal with 
such matters specifically. Rules were accordingly laid down 
relating to the presumptions of contraband goods, the doctrine 
of continuous voyage and certain other subjects covered by 
the Declaration. The French Government also enacted on the 
same day a decree repealing former decrees which had brought 
into operation the provisions of the Declaration of London. 

§ 507. Reasons for the failure of the Declaration of London. 
—What was the cause of this failure to abide by a Declaration 
under which the signatory Powers, in the words of the preliminary 
provision, agreed that the rules contained therein “ correspond 
in substance with the generally recognised principles of inter¬ 
national law ” ? The answer, which is illuminating, is con¬ 
tained in the joint Memorandum issued by the British and 
French Governments on the occasion of the withdrawal of the 
Declaration of London in 191(5. After prefacing t hat the Allied 
Governments, at the beginning of the war, decided to adopt 
the provisions of the Declaration as presenting, in its main 
lines, a statement of the rights and duties of belligerents based 
on the experience of former naval wars, the Memorandum 
proceeded: “ As the present struggle developed, acquiring a 
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range and character beyond all previous conceptions, it became 
clear that the attempt made at Ixmdon in time of peace to 
determine not only the principles of law, but even the forms 
under which they were to be applied, had not produced a 
wholly satisfactory result. The rules laid down in the Declara¬ 
tion could not stand the strain imposed by the test of rapidly 
changing conditions and tendencies which could not have been 
foreseen. The Allied Governments were forced to recognise 
the situation thus created, and to adapt the rules of the 
Declaration from time to time to meet these changing con¬ 
ditions. These successive modifications may perhaps have 
exposed the purpose of the Allies to misconstruction; they 
have therefore come to the conclusion that they must confine 
themselves simply to applying the historic, and admitted rules 
of the Law of Nations.” 1 

§ 5oh. Effectiveness of The Hague Conventions. - As regards 
The Hague Conventions, an attempt was made to bring into 
force the (5th Convention, 1907, " relative to enemy ships in 
the polls of a belligerent at the outbreak of war,” and the 
British Prize Courts endeavoured to elucidate the meaning of 
some of its articles. After the war of 1911-18, Great Britain 
considered that the Convention had “ wholly failed in its 
original purpose. It had secured neither uniformity of practice, 
nor liberal treatment in favour of enemy vessels,” and the 
British Government therefore gave notice in November 1925 of 
its denunciation. 2 The Hospital Ship Convention (No. N) was 
found to be working with precision on some points, although its 
fundamental principles were frequent ly infringed by the Germans. 
The 11th Hague Convention, making provision for the inviola¬ 
bility of postal correspondence and other limitations on naval 
warfare, was also treated by the Germans as non-existing, and 
while the British Government was prepared to give effect to its 
provisions, it was found to be impossible to do so completely as 
tiie German Government was making use of the immunities con¬ 
tained in it to cloak contraband trade and disseminate insidious 
propaganda in neutral countries and seditious literature in 
British possessions. 3 Conventions No. VIII, relative to the 
laying of automatic submarine contact mines, and No. IX, 
regarding naval bombardments, were also violated by the 
Germans. 


1 Part. Papers, Mist?., No. 22 (1916). 

* Ibid., No. 19 (1925) [Cmd. 2561]. 

* Hall, p. 744. 
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The failure of these various attempts to produce written 
laws of naval warfare was to some extent foreshadowed during 
the discussions at The Hague in 1007, at which some delegates 
warned the Conference that Conventions, in order to be re¬ 
spected, must contain clauses the application of which is enforce¬ 
able from a military point of view. It must, however, be 
remembered that many of these Conventions merely codified 
the existing principles of the law, and the possible inadequacy 
of the Conventions is no answer to a charge of breach of the 
rules which they contain. 

§ 508). Influence of practice in the development of the laws 
of war at sea. —These rules of the laws of naval warfare arc 
embodied in the practice of the principal naval Powers. Great 
Britain and the United States (to name but two of them) have 
a tradition based upon the doctrine that, as between the 
belligerents themselves, their rights must be exorcised in 
accordance with the customary law of nations and the principles 
of humanity and chivalry, and that, in their execution, the lives 
of non-combatant enemy persons must not be endangered. The 
same principles must be observed in regard to neutrals, with the 
addition that genuine neutral trade must not be interfered 
with by a belligerent except where a neutral is trying to do 
for the benefit of the belligerent’s adversary that which by 
reason of his naval weakness the latter cannot do for himself. 
This necessarily implies the limitation in certain directions of 
the neutral’s rights to the use of the high seas. 

When these rules are examined in their relation to com¬ 
batants and to the methods of sea warfare against belligerents, 
British naval practice will be found to have been carried out 
in accordance with the general principles which have in the 
past guided operations at sea. When examined in their 
relation to visit and search of neutral ships, blockades contra¬ 
band and urineutral service, it will be found that they also 
correspond with previous practice, subject to the modifications 
which changes in modern warfare have rendered necessary. 

This view regarding the treatment of neutrals by bellige¬ 
rents is supported by a passage in the judgment of the Privy 
Council in The Stigsdad delivered bv Lord Sumner in 1919. 1 
After referring to the fact that in using the seas, which are the 
highways of all, neutrals may suffer inconvenience from the 
exercise of the concurrent rights of belligerents who have to 
w r age war upon them, Lord Sumner remarked that, though the 
1 [1919] A.C. 279, 288. 
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growth of these met hods of warfare lias not been systematic, 
they are the “ subject of rights and liabilities which have a 
common (• 00110 ( 11011 .” They constitute also “ illustrations of 
the broad rule that belligerency and neutrality are states so 
related to one another that the latter must accept some abate¬ 
ment of the full benefits of peace in order that the former may 
not be thwarted in war in the assertion and defence of what is 
the most precious of all rights of nations, the right to security 
and independence.” The laws of naval warfare do not therefore 
appear as merely haphazard, disconnected rules, but as being 
based on properly ascertainable principles, as all legal rules are, 
or ought to be. Lord Stowell laid down this doctrine very 
clearly in The Ataluniu 1 : “ All law is resolvable into general 
principles. The eases which may arise under new combinations of 
circumstances, leading to an extended application of principles, 
ancient and recognised, by just corollaries, may be infinite; but 
so long as the continuity of the original and established 
principles is preserved pure and unbroken, the practice is not 
new, nor is it justly chargeable with being an innovation on 
the ancient law, when, in fact, the Court docs nothing more 
than apply the old principles to new circumstances.” 

§ 510. War must be waged in accordance with humani¬ 
tarian principles. -These “ new combinations of circumstances ” 
arising out of the constant changes in modern warfare do not 
affect the fundamental principle that the rules of humanity 
must continue to govern the conduct of war by belligerents. 
Grotius, moved by the cruelties of the Thirty Years War, was 
the first to advocate a mitigation of the evils connected with 
hostilities by requiring belligerents to wage war wit h humanity 
and with some respect for the better instincts of civilised 
nations. The horrors of the old wars comprised the use of fire 
ships and red-hot iron. Modern wars have seen the use of the 
mine, the atomic bomb, the rocket, the submarine, the airplane 
and the acoustic and homing torpedo. It is true that, as 
between combatant forces at sea, there is practically no limit 
to the violence that may be used. But the principle of humanity 
underlies the rule that needless suffering must be avoided, that 
enemy seamen must be rescued when shipwrecked and humanely 
treated when taken prisoner, and that enemy merchant ships 
may not be attacked without warning, and that when they are 
destroyed, as they may be, under certain conditions, proper 
provision must be made for the safety of all on board. 

1 [1808] 6 Rob. 440, 458. 
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§511. Rules determining the usages of war. —In an ex¬ 
position of the laws and usages of war on land, contained in 
the British Manual of military law, it is stated that the develop¬ 
ment of the laws and usages of war is determined by three 
principles: (I) a belligerent is justified in applying any amount 
and any kind of force which is necessary for the purpose of 
war; (2) the principle of humanity which says that all such 
kinds and degrees of violence as are not necessary for the 
purpose of war are not permitted to a belligerent; (3) the 
principle of chivalry, which demands a certain amount of 
fairness in offence and defence and a certain mutual respect 
between the opposing forces. 

The same rules have governed, in the main, the development 
of the laws of war at sea. More particularly, the last principle, 
that of chivalry, has been conspicuous in naval warfare. To 
a very marked degree, there has grown up a chivalry of the sea 
which constitutes a freemasonry of all seafaring men, and the 
violations of this principle by the enemy naval forces shocked 
the public conscience of mankind, even more than the breaches 
of Conventions, during the two World Wars. 

§ 512. Distinction between sea and land warfare. —Purely 
military States, without the centuries-old tradition of the sea, 
fail to appreciate the differences between land and sea warfare, 
for there are many differences and the difficulties of a naval 
commander are, in many respects, greater than those of his 
colleague on land, and, arising out of them, this chivalry has 
become more prominent. The sphere of action of military 
commanders is, under ordinary circumstances of war, the 
territory of one or other of the belligerents. Within it, as a 
rule, no distinction is made between private property belonging 
to enemy subjects or neutrals. In naval warfare, the area of 
belligerent operations is mainly on the high seas which are 
open to the traffic of the world’s commerce and which neutrals 
have a full right to use, though all vessels, outside neutral 
territorial waters, are liable to be visited and called upon to 
give an account of themselves. All private property on land, 
enemy and neutral, is free from confiscation, but all is equally 
subject to requisition. On the other hand, enemy merchant 
ships and enemy goods at sea are liable to capture. There is, 
in addition, another important difference regarding the treat¬ 
ment of non-combatants in an enemy country. In land warfare, 
so long as they refrain from all interference with military 
operations and conduct themselves in an orderly manner and 
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in accordance with the martial law in force, they should not be 
made prisoners of war. Hut it is an ancient rule of international 
maritime law that all enemy merchant seamen on board 
enemy ships, whether they defend their ship or not, may be 
made prisoners of war when their vessel is seized. It is true 
that the Eleventh Hague Convent ion of 1907 provides that if 
they surrender without fighting, and give their word not to 
take any part in the operations of war, they are to be set free, 
but failing that, they may lawfully become prisoners of war 
on capture. This is also the principle adopted in article i (5) 
of the Geneva Convention of 1919 relative to the ‘“treatment of 
Prisoners of War” which states t hat members of crews, including 
masters, pilots mid apprentices, of the merchant marine and the 
crows of civil aircraft of tin* parties to the conflict who have fallen 
into the power of the enemy, are prisoners of war unless “they 
benefit by more favourable treatment under any other provisions 
of international law." 1 

In naval warfare, a. belligerent, may seize neutral vessels for 
attempting to break blockade*, for carrying contraband to the 
enemy, or for engaging in unneiitral acts on behalf of the enemy, 
lie thus finds himself in constant opposition with neutral 
claims which in land warfare are practically non-existent. 
The position of a naval commander is therefore more difficult, 
as “ a false step may involve his country in a dispute with 
another Power.” 2 Moreover, as distinguished from warfare 
on land, every capture of neutral and of enemy private property 
at. sea must be adjudicated upon by the Prize* Courts which in 
this country and in the Tinted States administer international 
law. 

§ 51 a. The Washington rules of naval warfare, 1922.— 
The breach by German submarines, during the war of 1914-18, 
of the existing rules of warfare at sea led to the Resolutions 
introduced by Mr. Elihu Hoot: at. the Washington Conference 
on December 29, 1919, and which were in the nature of an 
anti-climax. Great Britain and the United States, though 
possessing between them a larger submarine tonnage than the 
rest of the world, were prepared to “ scrap ” all submarines 
on condition that other nations did the same. The Anglo- 
American proposal for banning this weapon was not accepted, 
but Lord Balfour’s speech made a great impression. In the 
result, the Five Naval Powers (Great Britain, the United 

1 Regarding the fipiicvu Conventions of IfMM, sec* infra , § 052. 

8 Lushington's Manual of naval Prize law (1806), p. vi. 
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States, France, Italy and Japan) agreed, under the Washington 
Treaty of February <>, 1022, 1 on a combined declaration of 
those fundamental principles of the laws of naval warfare 
which had been systematically infringed by the German 
submarine commanders. The first Resolution reaffirmed a 
principle for which Great Britain and her Allies stood 
during the First Great War: the maintenance of the rule of 
international law forbidding the sinking of merchant ships at 
sight whether such ships lie enemy or neutral, and requiring 
that crews and passengers be placed in safety if a vessel is 
destroyed owing to unavoidable circumstances. This rule 
had never in the past been violated bv any State till the 
German submarine campaign began. The second Resolution 
emphasised the principle that there is not one law for the 
surface ships and another for submarines and that the latter 
must conform 1o the established rules of international law to 
which surface ships are subject.. The Conference thus rejected 
the contention advanced by Germany, during the war of 
1914-18, that the advent of new weapons and new conditions 
of warfare demanded the modification or alteration of the old 
rules. But the Resolutions adopted at Washington proceeded 
further than the mere enunciation of principles; although the 
Powers could not agree to abolish submarines altogether, they 
decided to forbid their use as “commerce-destroyers.” 

§ 51 1 . Sanction contained in the Washington Treaty. 
The Resolutions ended with a sanction: Any person in the 
service of any Power adopting these rules who shall violate 
any of the rules, whether or not such person is under the 
superior orders of a Government, shall be deemed to have vio¬ 
lated the laws of war and “ shall be liable to trial and punishment 
as if for an act of piracy, and may be brought to trial before the 
civil or military authorities of any Power within whose juris¬ 
diction he may be found.” It is well that the defence of 
“ superior orders ” was definitely ruled out in this ease. It 
will be noticed that under the Resolution adopted, the offence 
of piracy is equally committed by commanders of surface 
craft who violate the principles set forth. 2 This was not a new 

1 Pari. Papers, Misc., No. 1 (1922) |Crnd. 10271. 

2 In the ('barter appended to the Agreement of August 8, 194u, 
which set. up the Nuremberg Tribunal, the defence of superior orders 
was expressly excluded by article 8, though the fact that a defendant acted 
on superior orders might, be treated by the Tribunal as a mitigating 
circumstance. Until April 1944 the British Manual of Military Law 
allowed the defence of superior orders to a person charged with a war 
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doctrine; Professor Dupuis, an eminent French international 
lawyer, writing in 1899, and speaking of at tacks on merchant 
ships without warning, said that if the aggressors merely 
contented themselves with judging of the nationality of a ship 
by her external appearance, “ every neutral ship would be 
justified in treating as pirates the torpedo-boats which should 
dare to send a vessel to the bottom on such feeble evidence.” 1 

§ ill a. London Protocol, 1936. The Washington Treaty 
was not ratified, hut at the London Naval Conference of 1930 
a Treaty was signed between Great Hritain, the United States, 
France, Italy and .Japan which laid down in Part IV (article 22) 2 
u the established rules of international law ” which it declared 
to be as follows: “ (1) In their action with regard to merchant 
ships, submarines must conform to the rubs of international 
law to which surface vessels are subject; (2) In particular, 
except, in the ease of persistent; refusal to stop on being duly 
summoned, or of active resistance to visit and search, a war¬ 
ship, whether surface vessel or submarine, may not sink or 
render incapable of navigation a merchant vessel without 
having first, placed passengers, crew and ship’s papers in a place 
of safety. For this purpose, the. ship’s boats are not regarded 
as a place of safety unless the safety of the passengers and crew 
is assured, in the existing sea and weather conditions, by the 
proximity of land, or the presence of another vessel which is in a 
position to take them on board." 

The above rules were embodied in the Protocol of November 
6, 1930, to which forty-eight States, including Germany, Italy 
and Japan, had adhered by the end of August 1939. 

§ 510. Rules on the conduct of naval operations. —The 
general object of war is to bring about, the complete submission 
of the enemy at the earliest possible period, with the least 
expenditure of life and property. 3 In naval warfare, the 

crime 1 ; hut in April l!Ot the relevant paragraph (143) was completely 
reversed; a similar change took place in the military law of the United 
States. Details on this important change will he found in Law Reports of 
Trials of War Criminals , vol. i (1947), pp. 18-19, 31 33, aiul 120. And 
see infra , § f»29. 

1 Lc droit de la fiuerre maritime d'apres les doctrines an finises con- 
temporal ncs ( 1899), p. 350. 

1 It was agreed that this part of the Treaty should remain in force 
without time limit (article 23 of Hie Treaty), (f. fastren, The present Imc 
of war and neutralitif (lik>4), P* 289. 

3 Cf. section 220 of the United States Naval Warfare and Admiral 
Aube's statement that ‘ the object of every maritime war is the min 
of the enemy's commerce" (Revue, des Deux Mondcs t vol. 4 (1874), 
p. 191). 
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measures for achieving this object are to capture or destroy 
the enemy’s sea-borne commerce, his naval forces, fortilications 
and arsenals, and to co-operate with land and air forces in the 
protection and defence of the national territory, property and 
trade in any required theatre of war overseas. In carrying 
out all these objects, the rules relating to the conduct of naval 
operations, the weapons to be used tor that purpose and the 
treatment of the enemy combatants must be strictly observed. 
According to these rules, only those combatants may be killed 
or wounded who arc able and willing to tight or who resist 
capt ure. J 

§517. Prohibition of poisoned arms. -The employment 
of poison or poisoned arms and of arms or projectiles causing 
superfluous injuries is prohibited. It is also prohibited to 
make use of false uniforms and badges or to display irregularly 
the distinctive signs of hospital assistance.- The giving over 
to pillage of a town or place, even when taken bv assault or as a 
result of a naval bombardment, is similarly prohibited.*’* 

The employment of certain other projectiles is disallowed 
by both the Declaration of St. Petersburg of 1808 and The 
Hague Conference of 1899. Under the former, the seventeen 
signatory States agreed to renounce, in ease of war between 
them, the use by their naval and military forces of any pro¬ 
jectile of a weight below 400 grammes (14 ounces) which “ is 
either explosive or charged with fulminating or inflammable 
substances.” Under the latter, the fifteen contracting Powers 
adopted a Declaration providing that they should abstain, in 
case of war between two or more? of them, from the use of 
bullets (dum-dum) which expand or flatten easily in the human 
body, such as bullets with hard envelopes which do not entirely 
cover the core or are pierced with incisions. 

§ 518. Prohibition of asphyxiating gases. - The same Con¬ 
ference agreed on a Declaration, signed by sixteen States, that 
they should abstain from the use of projectiles the sole object 
of which is the diffusion of asphyxiating or deleterious gases. 
The Treaty of Versailles, 1919, gave expression to the universal 
condemnation of the employment of such methods in warfare 
by providing in article 171 that “the use of asphyxiating, 
poisonous or other gases and all analogous liquids, materials or 

1 Oppcnhciin, vol. ii, p. 497. 

8 See articles 15 and Hi of the Oxford Manual of naval war of 1913, 
Annuaire, vol. 20, pp. 645-040. 

8 Article 7 of the Ninth Hague Convention. 



GENERAL RULES OF NAVAL WARFARE 431 

devices is prohibited.” Similar stipulations were inserted in 
the other Peace Treaties. 

The special Conference convened in Geneva by the League of 
Nations, in June 1025, produced a Protocol, subsequently ratified 
by forty States, in which it is laid down that the signatory 
Powers, so far as not already parties to treaties prohibiting “the 
use in war of asphyxiating, poisonous or other gases, ami of all 
analogous liquids, materials or devices,” agree to this prohibi¬ 
tion and further accept to extend it. “to the use of bacterio¬ 
logical methods of warfare.” The cumulative effects of these 
declarations and of customary law is to render such prohibition 
of chemical warfare “legally effective upon practically all 
States ” and also to suggest the “ criminality of its indis¬ 
criminate use in the form of reprisals unless as a measure of 
retaliation in kind.” 1 

The same considerations ought to apply to the indiscriminate 
use of nuclear weapons although there is at present, no inter¬ 
national treaty prohibiting their use. The I'nitcd States 
Laic of Xaral Warfare declares that “in the absence of express 
prohibition,” the use of nuclear weapons “against enemy com¬ 
batants and other military objectives is permitted." 2 This 
rule must , however, be read subject to the overriding restrictions 
imposed by the principles of humanity and chivalry and the 
distinction between combatants and non-combatants prescribed 
in sections 220 and 221 of the same law. 3 

§ a 10. Duty of giving quarter.—The rules of warfare also 
prohibit a general declaration that no quarter will be given as 
also to kill or wound an enemy who, having lowered his arms 
or having no longer the means to defend himself, has 
surrendered in his adversary’s discretion. 4 

The same principle applies to enemy vessels which by 
hauling down their llag, or by oilier prescribed signals, manifest 
their intention of surrendering. To continue an attack on 
such vessels or to sink them with their crew's constitutes a 
breach of customary international law. 5 

1 Oppcuhcim, vol. ii, p. :m. The U.S. did not ratify the Geneva 
Protocol and section (»12 of the Law of Xaval Warfare states that “although 
the use of sneh weapons frequently has been condemned by Slates, including 
the United States, it remains doubtful that in the absence of u specific 
restriction established by treaty, a State legally is prohibited at present 
from resorting to their use.” 

a Section 020. 

a Infra, § 528. 

4 Article 17 of the. Oxford Manual. 

6 Oppenheim, vol. ii, p. 474. 
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The United States Law of Naval Warfare is similarly 
emphatic* on this point as it directs that “it is forbidden to 
refuse quarter to any enemy who has surrendered in good faith. 
In particular, it is forbidden either to continue to attack enemy 
warships and military aircraft which have clearly indicated a 
readiness to surrender or to tire upon the survivors of such 
vessels and aircraft who no longer have the means to defend 
themselves.’' 1 

§ 520. Ruses in naval wars. Use of false flags by warships. 
—Ruses are allowed in naval warfare, but perfidy is prohibited. 
An old instance of this rule is provided by the ease of the 
French frigate Sybille, which in 1783 enticed the British 
man-of-war Hvssar by living the British Hag and alleging 
herself to be a distressed prize. The Hussar thereupon 
approached to help her, but The Sybil le at once attacked 
without hoisting the French flag. She was overpowered and 
captured, and the commander of The Hussar publicly broke the 
sword of the captain of The St/bille , whom lie accused of perfidy. 2 

The list* of a false Hag by a warship is not, however, pro¬ 
hibited when trying to escape or when pursuing an enemy ship, 
or for the purpose of enticing an enemy warship to tight. But 
the warship must fly her national ling immediately before 
opening fire. As Lord Stowell said in The Peacock: “To sail 
and chase under false colours may be an allowable stratagem 
of war, but tiring under false colours is what the maritime 
law of this country does not permit; for it may be attended 
witli very unjust consequences; it may occasion the loss of the 
lives of persons who, if they were apprised of the real character 
of the cruiser might, instead of resisting, implore protection.” 3 
The Italian War Regulations of 1038 similarly prohibit combat 
by a warship under a false flag (article 138). The French naval 
instructions of 1031 also prescribe the hoisting of her Hag hy a 
warship before she signals a vessel to stop for visit and search 
(article 01). 

§ 521. Instances of this use in the two World Wars. -In 1014 
the German cruiser Km den made use of this stratagem when she 

1 Section 511 (c). 

2 Hal leek, International. Imv (1008), veil, i, p. 021. 

3 [1811-1 '1 t * Kfil>. 185, 187. See also t’.S. Naval War College, Inter¬ 

national Imv situations , 1901, p. 7, and International Imv tapirs , 1906, 
PP* 12 -17. As to the use of neutral flags hy belligerent warships during 
the first ( * real War, see Xorinaii-Joncs, The. merchant navy in war. 
Journal of the Jtnyul United Service Institution, veil. 76, pp. 701 717. 
And Grabau, Her Gebrauch fremder nationalen Flauaen im Seekries (1966). 
pp. 91 ti seq . 6 ' 
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cntcml tlie port of Penang flying the Japanese flag and, after 
hoisting her German flag, torpedoed the Russian eruiser 
Zhemshug which was then lying at anchor then*. 1 

During the Second World War, Germany resorted to a much 
more frequent use of this disguise by fitting her armed raiders 
with dummy funnels and deek cargoes, false bulwarks and 
deck houses. They only revealed their identity as warships 
when within sufficiently close range to open lire. An incident 
demonstrating these tactics took place in November 1941 when 
the Herman armed raider Konnoran identified herself as a 
Dutch merchant vessel when approached by the Australian 
eruiser Sjjdaetj. Hut before The Sifdaeif could verify the truth 
or falsity of this identity. The Konnoran shewed her true 
colours of a Herman warship and opened fire at a distance of 
2,000 yards, sinking The Sydneif wit h l he loss of tier ollieers and 
crew. 2 

It is submitted that the right principle on this point is 
accurately expressed ill section IDO of the United Stales lane of 
Naval Warfare which provides flint “stratagems or ruses of war 
are legally permitted. In particular, according to custom it is 
permissible for a belligerent warship to use false colours 
and to disguise her outward appearance in other ways in order 
to deceive an enemy, provided that prior to going into action 
such warship shows her true colours.Hut "acts of treachery, 
whether used to kill, wound or otherwise obtain an advantage 
over an enemy, are legally forbidden/' 

i 322. By merchant vessels.--- -The use under proper con¬ 
ditions of false colours by warships is thus a generally admit Led 
stratagem, but the question of the legitimacy of the use by 
merchant ships of a similar ruse is more controversial and was 
prominently raised during the war of 191 1-1S. In February 
1915 The Lusitania , on approaching Knglish waters, hoisted the 
Hag of the United States, and the American Ambassador 
presented a note to Sir Kdward Givy to the effect that his 
Government felt a certain anxiety in considering the possibility 
of any general use of the Mag of the United States by British 
vessels, as such a policy might imperil the lives and vessels of 
American citizens. 3 Sir Kdward pointed out t hat Great Britain, 
when neutral, accorded to vessels of other nations liberty to 

1 Oppcnhciin, vul. 2, p. 510. 

2 Hoskill, Military History of the Second World War: The. War at Sea, 

1939 -1945 (1 pp.’ 517- 541). 

1 Pari. Papers, Misc., No. 6 (10X5) [Cmd. 7810]. 
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use the British flag as a protection against capture, and United 
States vessels availed themselves of this facility during the 
American Civil War. Such a ruse lias, in fact, been often 
practised in the past. In the old ease of The St . Antonio de 
Padua, 1 the Lords of Appeal affirmed the judgment of the Vice- 
Admiralty Court of Jamaica and restored the vessel and cargo to 
her British owner, who proved that the Spanish flag and papers 
assumed by him were intended as a protection against the French 
privateers by which he was being pursued. The English rule 
on the subject is now incorporated in section 09 of The Merchant. 
Shipping Act. 1894, which, while imposing penalties on persons 
unduly making use of the British Hag and national character 
in order to make the ship appear to be a British ship, expressly 
excepts the case where “the assumption has been made tor 
the purpose of escaping capture by an enemy or a foreign ship 
of war in the exercise of some belligerent right.” 

The neutral or enemy character of a ship is. however, only 
prima facie determined by the flag which she is flying, and a 
belligerent man-of-war has always enjoyed the right to visit 
a merchant vessel to ascertain whether she is entitled to the 
flag she is displaying. 

§ M3. Binding character of the rules of naval war. -It will 
be evident from the foregoing sketch that, the customary laws 
of naval warfare owe their origin to the fact that they have 
been found to be capable of being carried out in practice. 
They are in fact the reflex of the usages of maritime nations of 
the past, and were made to be observed. In The Hague 
Convention No. IV of 1907 regarding the laws of land warfare, 
this binding force is expressly recognised, and article 3 provides 
that “ a belligerent who violates the regulations shall be liable 
to make compensation if the ease demands it. lie shall be 
responsible for all acts committed by any persons forming part 
of his armed forces.” Although no such Convention was 
adopted at The Hague for war at sea, the principle of this article 
shows the trend of modern views and is now reproduced in the 
Geneva Convention of 1949 on “the amelioration of the condition 
of the wounded, sick or shipwrecked members of armed forces 
at sea.” Article 50 of the Convention states that the “IlifTl, 
Contracting Parties undertake to enact any legislation necessary 
to provide effective penal sanctions for persons committing, or 
ordering to be committed, any of the grave breaches of the 
present Convention as defined in art icle 51. 

1 [1764] Marsden’s Admiralty Cases , p. 180. 
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The* “grave breaches ' so defined ;uv any of the following 
acts, if commit led against persons or property protected by the 
Convention: “wilful killing, torture or inhuman treatment, 
including biological experiments, wilfully causing great suffering 
or serious injury to body or health, and extensive destruction 
ami appropriation of property, not justified by military 
necessity and carried out unlawfully and wantonly/’ Although 
the (icucva Convention applies in terms only to the “wounded, 
sick and shipwrecked members of armed forces at sea,” its 
provisions should be construed as being of general application 
in the conduct of naval operations. There is a further sanction 
which makes these rules obligatory, viz., that a belligerent is 
cjuiek to mark and eager to announce to the world any deflection 
by his adversary from the recognised standards of the laws of 
war, and no State can afford to incur its condemnation by public 
opinion which naturally follows. It is true that wars seldom 
occur in which no complaint is made of the violation of inter¬ 
national law by oik* or ot her of I lie belligerents, "but any alleged 
infract ion of these rules is at once strongly resented, and the 
party accused of such breach immediately endeavours to justify 
its action by reference to conventions, publicists and customs.” 1 
It is also remarkable that not a single belligerent during the two 
Oral Wars ever asserted that Ik* was not bound by the laws 
of war. The very argument of reprisals constituted a clear 
admission that the acts committed were in themselves contrary 
to such laws. 2 The conventional laws of war, no less than the 
unwritten customs, require that they should increasingly and 
strictly be observed by belligerents, for the credit of their 
country is at stake. The presence of distinguished naval and 
military officers at all international Conferences which drafted 
rules on warfare in the last sixty years made it possible to 
introduce numerous amendments ensuring their practical 
application in time of war, and there is everywhere evidence of 
their work by the elasticity of the rules relating to questions 
where dogmatic statements were clearly impossible. 

§ 524. Military necessities. —Their influence may also be 

1 Pearce Higgins, The binding force, of international law, pp. 8 
el set/. See also Vice-Admiral Hwlgers in A.J.I.L., vol. 33 (1030), 
pp. 441 et set/. 

* Kurtz, The argent necessity for the revision of the laws of war, A.J.I.L., 
veil. 45 (1031), p. 45. and ibid., vol. 50 (1050). p. 320. (f. Verdross, 

Volkrrrerht , 3rd od. (1055). pp. 301 307 ; Dunbar. The legal regulation of 
modern warfare , Cretins Transactions, vol. 40 (1055), p. 03; and Tucker, 
The laxv of War and Sentralihj at Sea (1057), pp. 45-441. 
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traced in the qualifications added to various provisions such as 
“ if or so far as military necessities or circumstances permit ” 
and similar phrases. These qualifications arc in reality safety- 
valves intended to preserve the inflexible rule of law from 
giving 1 way when men's minds are overheated in a struggle 
against all sorts of danger. 1 Everywhere in the written laws of 
war, it will be found that “ military necessities " have been 
taken into account “to control and limit their application in 
the circumstances which they embrace." 2 * Military necessity 
cannot, however, be appealed to in order to justify “the 
infliction of suffering for the sake of suffering; it disclaims all 
acts of cruelty.” Article 22 of The Fourth Hague Convention 
of 1007 similarly enacts “that the right of the belligerent to 
adopt means of injuring the enemy is not unlimited." 

§ 525. Military necessities must be construed strictly. —The 
instances given in The Hague Conventions in which rules are 
stated to be subject to the limitation of military necessities 
afford some guidance as to the construction which States must 
put upon the meaning of this expression. It is strictly confined 
to the immediate circumstances of the moment and must not 
be used as a lever for the entire removal of all the restraining 
influences on war which have gradually been evolved. 8 This 
principle is well expressed in the instruct ions prepared by Franz 
Lit*her and issued by the United States Army in 1862 as follows; 
“ military necessity, as understood by modern civilised nations, 
consists in the necessity of those measures which are indis¬ 
pensable for securing the ends of war and which are lawful 
according to the modern Jaw and usages of war." 4 * It is 
unfortunate that a quite different and retrogressive conception 
of this rule received favourable acceptance at the hands of 
German writers. According to Mcurcr and Inicder, who may 
be instanced as representing the opinion of their German 
colleagues, the doctrine means “ that a violation of the laws of 
war must be regarded as not having taken place if the military 
operation is necessary for the preservation of the troops or the 
averting of a danger that threatens them and cannot be averted 
in any other wav, or even if it is advantageous either for the 

1 Holland's Letters on war and neutrality , p. 27. 

8 Westlake, vol. ii, p. 01. 

8 Hague Conventions of 1007: Fourth Convention, articles 20, 27, 33 
and 54; Tenth Convention, articles 4, 12 and 1C; Eleventh Convention, 
articles 1 and 2. (f. article 0 of Ninth Convention. 

4 General Orders No. 100. —Instructions for the government of the 

armies of the United Staters in the field, § 14. 
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effectual carrying out of ft military enterprise not inadmissible in 
itself or for the securing of its success.” J These views purport, to 
be in accordance with a German maxim, “Necessity in war over¬ 
rules the manner of warfare,” 2 but necessity, as an exception to 
the binding force of the laws of war. is not admitted by Hritish, 
American and French writers. Thus, the late Professor 
Oppcnheim wrote that the proverb on which it is founded 
originated in days antecedent to the existence of any univer¬ 
sally received laws of war, when usages alone existed, and 
that its proper meaning applies only to the usages and not to 
the laws of war: “ In our days, however, warfare is no longer 
regulated by usage only, but to a greater extent by laws -firm 
rules recognised either by international treaties or by general 
custom.” 3 

The doctrine of Mcurer and Lueder cannot therefore be 
accepted; it is contrary to the whole development of the laws 
of war and would convert the existing rules into mere dis¬ 
cretionary ideals to be obeyed or not according to the view 
entertained at the moment by the commanding ollieer. There 
is no doubt that any belligerent acting on this doctrine would 
be met by reprisals and, not improbably, by protests on the 
part of neutral States, and, as the war crimes trials after 
the Second World War have proved, by trial and sentence 
of the individuals guilty of a breach of the laws of war. 4 

§ ;V2(i. Inquiry into the doctrine of military necessities in 
naval war. - In naval operations in time of war, the question 
whether necessity for violating the laws really exists is mainly 
one for examination by a Prize Court or by the Admiralty. It 
must always be remembered that what appears to an ollieer at 
the moment a necessity may not be so appreciated by his 
Government or by the Courts of his country, especially should 
the interests of a neutral Government: be involved. Where an 
act has been done entailing the violation of an express pro¬ 
vision of the law, it will be for the officer responsible to show 
by clear and convincing proof that there was “ a necessity of 
self-defence, instant, overwhelming, leaving no choice of means 
and no moment for deliberation,” and that t he act justified by 
the necessity of self-defence was “ limited by that necessity 

1 Mcuror, Kriegsrccht, ii, p. 14. Cf. Lueder in IJoltzendorff's Ilandhuch , 
vol. 4, p. 255. 

* “ Kriegsriison geht. vor Kriegsmunier.” 

* Oppcnheim, vol. ii, p. 2JV2; and Downey, The law of toar and military 
necessity, A.J.I.L., vol. 47 (11)52), pp. 251-2(52. Cf. von Liszt, § 24. 

4 See infra , § 5ii9. 
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and kept clearly within it ” 1 and did not, moreover, infringe 
any principle of humanity. 

§ 527. Anglo-American contribution to the rules of naval 
war. —The laws governing naval warfare both as between the 
belligerents and as regards neutrals have onee again been on 
their trial in the Second World War and a just appraisal of the 
practice of the States involved in the hostilities will undoubtedly 
show that Germany and her Allies have often violated many 
of the existing customary and conventional rules of naval war¬ 
fare. There have also been adaptations of some of its principles 
by Great Britain and t he United States which have been rendered 
necessary by the modern conditions of war at sea, but. which 
have never infringed the laws of humanity or the basic rules 
of international law. Every great naval war must, necessarily 
leave its mark on the formulation of the principles of sea 
warfare for they must be the rellex of actual practice. In the 
past, Great Britain has been the principal contributor to the 
laws of maritime warfare, and the practice of her admirals 
and the decisions of her judges have had an inlhienee on their 
formation which continental States have only gradually begun 
to appreciate at their proper value. There will still remain 
important questions to be settled regarding their enforcement 
in any future war. In referring, however, to the British contri¬ 
bution to the laws of naval warfare, the valuable part played in 
their elaboration by the United States must not be overlooked. 
While Slowed was adjudicating on prize eases in England, 
Marshall and Story were building up on similar lines a weighty 
series of principles in the United Stales, and the judgments of 
the American Courts are of the greatest assistance in enabling 
our own Courts to reach conclusions on new points as they 
arise. It would therefore be no misnomer to use the expression 
Anglo-American maritime law for the rules administered in the 
Courts of the two countries and the practice followed by their 
naval officers. 

§ 528. U.S. Rules on naval warfare. —The rules for the 
conduct, of naval operations published after the war of .103045 
bv the United States Navy Department, emphasise these 
principles. As has already been pointed out, 2 article 0505 of 
the Xav // Regulations states that when tin* United States is at 
war a commander “shall observe, and require bis command to 

1 The Caroline , PurJ. Papers, 1843, Ixi, pp. 40-51. See also above, 

$ 350, and below, § 508. 

8 Supra , § 400. 
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observe, the principles of international law and the rules of 
human warfare." The Laiv of Naval Warfare , on the other 
hand, goes into further detail bv defining in section 220, the 
“three basic principles of the laws of war": military necessity, 
humanity and chivalry as follows: (a) Military Necessity. The 
principle of military necessity permits a belligerent to apply only 
thatdegree and kind of regulated force, not otherwise prohibited 
by the laws of war, required for the partial or complete sub¬ 
mission of the enemy with the least possible expenditure of time, 
lift* and physical resources: (l») Humanity. The principle of 
humanity prohibits the employment of any kind or degree of 
force not necessary for the purpose of the war, i.e. for the partial 
or complete submission of the enemy with the least possible 
expenditure of time, life and physical resources: (e) Chivalry . 
The principle of chivalry forbids the resort to dishonourable 
(treacherous) means, expedients or conduct (see section 010). 1 

The above rules arc applicable not only to the status formally 
described as “ war,** but also to all other forms of international 
armed conflict. They will thus apply to the “employment of 
naval forces of the Tailed States pursuant to the decision or 
recommendation of an international organisation, r.g. the 
Tailed Nations.*' 2 The same principle is prescribed in the 1919 
Geneva Convention on the treatment of prisoners of war that its 
rules "‘shall apply to all eases of declared war or of any other 
armed conflict which may arise between two or more of the High 
Contracting Parties, even if a state of war is not recognised by 
one of them." 3 Acting on this principle', tin* Tnitcd States 
military commander of the forces in the Korean action specifi¬ 
cally declared the 1919 Geneva Convention to be applicable* to 
the actual conduct of hostilities. 

§ 529. War crimes trials after the Second World War.— 
After the conclusion of the Second World War, many of the 
offenders against the laws of war were brought to justice, both 
before the International Military Tribunal at Nuremberg in 
1940, the International Military Tribunal for the Far East, and 
before the military tribunals set up individually by the Allied 
Powers. The reports of these trials and the judgments delivered 
provide much illuminating material on such questions as the 
defence of superior orders, and the responsibility of a com¬ 
mander for violations of international law* committed under his 

1 Sec* .supra, 8 521, as to this section. 

* Note a to Chapter I of Naval Warfare (s. 110). 

3 Article 2, para. 1, which is common to all four Geneva Conventions. 
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command. Included among the major war criminals at the trial 
at Nuremberg were the German Naval Commander-in-Chicf 
Admiral Kaeder and his successor, Admiral Docnitz. 1 Both were 
charged with the carrying out of unrestricted submarine war¬ 
fare contrary to the London Protocol of 19.30, as well as with 
other war crimes. The Tribunal was not prepared to hold 
either defendant guilty for his conduct of submarine warfare 
against British armed merchant ships, in view of the fact that 
the British Admiralty had integrated merchant vessels into the 
warning network of naval intelligence and had ordered them 
to rain U-boats if possible.- The answers to interrogatories by 
Admiral Ximitz moreover alleged that unrestricted submarine 
warfare was being waged in the Pacific Ocean by the United 
States Navy since* its entry into the war. The Tribunal found 
however that the proelamation of operational zones and the 
sinking of neutral merchant vessels which enter these zones 
presents a different question. This practice was employed in t he 
war of 1911-1S by Germany and adopted in retaliation by 
Great Britain. The Washington Conference of 1922, the London 
Naval Agreement of 1030, and the Protocol of 19.36 were 
entered into with full knowledge that such zones had been 
employed in the First World War. Vet the? Protocol made no 
exception for operational zones. The order of Admiral Docnitz 
to sink neutral ships without warning when found within these 
zones was, therefore, in the opinion of the Tribunal, a violation of 
the Protocol.” The Tribunal further found that Admiral Docnitz 
had been guilty of violation of the Protocol through failure to 
rescue survivors, rejecting the argument of the defence “that 
the security of the submarine is, as the first rule of the sea, para¬ 
mount to rescue and that the development of aircraft made 
rescue impossible,” and holding that by the terms of the 
Protocol, if the commander cannot rescue, he should not sink. 3 

1 The evidence against these two defendants, which contains much 
information on German naval warfare methods during the Second World 
War, will be found in Nazi Conspiracy anti Aggression, Washington, 19Hi, 
vol. ii, pp. 815 876, where full references to the documentation can be 
found. See also The Trial of German Major War Criminals , Proceedings , 
1946, part 4, pp. 246 271). As regards Japan, sec A. S. Comyns Carr, 
The judgment of the International Military Tribunal for the Far East, 
Grotius Transactions, vol. 34 (1949), pp. 141-151. 

58 See Admiralty's “Handbook of Instructions to the Merchant Navy,” 
1938; Instructions of October 1,1939, on the ramming of “U” boats; and 
the Order of May 8, 1940, on the sinking at sight of all vessels in the 
Skagerrak. 

* See Judgment of the International Military Tribunal [Cmd. 6964], 
pp. 108-109 and 112. Cf, Henri llolin, Lcs principes de droit intemationa 
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In the Pcleus trial, where the commander and erew of a 
German submarine were convicted of killing the survivors of 
a sunken Allied merchant vessel, the defences of operational 
necessity and superior orders were both unsuccessfully invoked 
by the defendants. 1 As the British Military Court stated 
“the duty to obey is limited to the observance of orders which 
are lawful. The killing of these helpless survivors was not a 
lawful order.*' Two oilier decisions of the same Court are to 
be noted: The German submarine commander Mobile was 
found guilty of destroying ships and their crews without any 
attempt to rescue: whilst the commanding ollieer of a German 
armed raider. Commander von ltuchfc-schcll, was similarly 
found guilty that (a) in various engagements, he had continued 
to lire alter the enemy had signified his surrender, and (//) that in 
two engagements, he had sunk enemy merchant vessels without, 
making any provision for the safety of the survivors. 2 

The question of superior orders is dealt wit h as follows in the 
United States Laic of .Vara/ Warfare: “(1) Ihfence uf Superior 
Orders. The fact that a person acted pursuant to order of his 
government or of a superior does not relieve him from responsi¬ 
bility under international law but may be considered in mitigation 
of punishment. To establish responsibility I lie person must 
know, or have reason to know, that an net he is ordered to 
perform is unlawful under intcmntimiul law. 1u addition, if ail 
act, though known to the person to he unlawful at the time of 
commission, is performed under duress, this circumstance may be 
taken into consideration by way of defence or in mitigation of 
punishment, pj) Responsibility uf Cnnnnandin* (((liens. Com¬ 
manding ollicers are responsible for illegitimate acts of warfare 
performed by subordinates when such acts are committed by 
order, authorisation, or acquiescence of a superior. The fact 
that a commanding ollieer did not order, authorise or acquiesce 
in illegal acts of warfare committed by subordinates does not 
relieve him from responsibility, provided it is established that 


public y Kceucil, vol. 77 (1950), pp. 148 .149; Spiropulos, Formulation of the 
Nuremberg principles , He via* hcllcniqiio tic droit international, vol. 4 (1951), 
pp. ISM)--lfttS, Albrecht, ll'nr reprisals in the War Crimes Trials , A.J.I.L., 
vol. 47 (195H), pp. 590 014, and Scliwar/.riibcrgrr, A Manual of International 
L(m\ ttnl ed. (195*2). p. 291. 

1 Law Reports of Trials of War Criminals. 1947, vol. i. p. 1. It is to be 
noted that this defence of “superior orders” is no longer available under 
the British Manual of Militant Law in nil cases where such orders are 
manifestly illegal (1951 cd., Pt. I, p. 115). < f. supra , § 514. 

* Ibid., vol. 9 (1949), pp. 82-90 
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the superior failed to exercise his authority to prevent such acts 
and, in addition, did not take reasonable measures to discover 
and stop offenses already perpetrated. (H) Acts Legal or 
ObUgatorij I'taler Xatiotial Laic. The fact that national law- 
does not prohibit an act which constitutes a war crime under 
international law does not relieve the person who commit ted 
the act from responsibility under international law. However, 
the tact that an act which constitutes a war crime under inter¬ 
national law is made legal and even obligatory under national 
law may be considered in mitigation of punishment." 1 

1 S. Itao. Hegurding tin* application of several of these principles bv the 
I'nited States Military Tribunal after the Second World War. see tin* so- 
called “Hostages Cases" {I'nitcd States v. Withchn List et al.) in "Trials 
of War Criminals," vol. M (11150), p. lliilO. Cf. I'nited States v. Withchn 
van Levbvtnl. ihid., vol. II (1050). p. 500. See also the definition of "war 
crimes under international law" in s. :»*J0 of the I'.S. \aval Warfare: as 
being "those acts which violate I In* rules established by customary and 
conventional international law regulating the conduct of warfare." 



CHAPTER XII 


TIIE NAVAL FORCES OF THE KKLLIUEHEXTS 

§ 530. Warships.—The essential features of a warship are 
that her commander holds a commission from his Stale, the 
ship flies the flag of the navy which in many countries is 
distinguishable from that of the merchant marine, and the 
officers and crew are under naval discipline. 1 

There arc also other vessels in all navies which act as 
transports, oilers, supply and dispatch ships and for other 
services of a public nature. They are known in the British 
navy as “ Heel auxiliaries/’ but unless they are specially 
commissioned, they are not entitled to act as warships in 
the exercise of hostile operations. Aircraft on hoard warships, 
including aircraft carriers, are treated as part of those warships. 2 

tj 53 1. Submarines.— Submarines had for some time before 
the outbreak of the war in 11)14 formed an integral part of the 
naval forces of many States. They are mainly used for offensive 
military purposes and fall under the general definition of 
warships. The peculiarity of their build and of their mode 
of action and method of employment by Germany and her 
Allies during the First and Second Great Wars require that 
special consideration be given to their use in relation to the 
operations of visit, search and capture of merchant ships. 

One of t he main objects of sea warfare has always included a 
light between the contending Herts for naval supremacy. Sub¬ 
marines can command the sen to a very limited extent only. 1 hey 
may drive some enemy merchant ships off the seas, but they can 
never keep the trade routes open for the shipping of their own 
country or take the [dace of battleships or cruisers. Submarines 
of the larger size have a comparatively heavy gun armament 
and, by their ability to dive, are able to pass through seas 
commanded by the enemy. They are chiefly intended lor use 
far from the main lighting theatres of war and their great 

1 Sec the definition of warship given in article 2 of the Oxford Manual 
on the laws of naval warfare of the Institute of International 
Annuiiire, vol. 2tt (1013), p. CMS. Cf. Eauehillc, vol. 2, p. 355, and the 
eases of The Ceylon, |1811] 1 Rods. 10.1, The (icar&ana, [1N14J 1 

and The Salerno, [1f> Mi] 1\ 1 SO. Sec also Oidcl, vol. 1, pp. 00 102, and 

2 Article 41 of The Hague Air Hules. Article 28 of the Italian Laws of 
Neutrality of 1038 adopts the same principle, as also does article d ol 
The Harvard Research. 
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steaming radius makes them particularly valuable as raiders. 
Their primary strategic value is to act unsupported at great 
distances from their base. They are also useful as minelayers. 
The experts who drew up the various Hague Conventions and 
the Declaration of London in 1000 failed to give adecpiate con¬ 
sideration to the employment of submarines in modern naval 
warfare. The peculiar strength of the German U-boat lay 
originally in her power of instant concealment; at will and her 
immunity from danger once she had dived below the depth at 
which she could be rammed by a surface vessel. But subse¬ 
quently, thanks to new list ening and direction-finding apparatus, 
the newly developed magnetic detection gear and radio sono- 
buoys, and radar surveillance by aircraft, the submarines’ im¬ 
munity from location when submerged disappeared, whilst the 
development of several other antidotes against them, such as the 
extensive use of depth charges, screening vessels, and “ homing ” 
torpedoes dealt serious blows to their immunity from damage. 

The Second World War saw the emergence of a much 
improved submarine capable of prolonged submerged opera¬ 
tion, employing the “schnorkel” for ventilation and able to 
attain underwater speeds comparable to those of surface ships. 
Tims II.51.\s submarine Andrnv reached the English Channel in 
June 11)58 after successfully “snorting” her way across the 

Atlantic from Bermuda—a 2300 mile voyage.without once 

breaking surface. The United States Navy is similarly known 
to have sent submarines with this apparatus on longer voyages, 
able to patrol out of sight, of surface vessels. The 4 recently 
launched submarine Skipjack , designed for the U.S. Navy, is 
powered by nuclear energy and capable of cruising for long 
distances submerged. II represents the latest t ype of a warship 
to be propelled by atomic power in the same* way as the Royal 
Navy’s projected submarine Dreadnought . The advent of these 
nuclear .submarines is bound to transform their strategic* value 
in naval warfare. In addition, their almost unlimited under¬ 
water endurance, increased speed, manoeuvrability and great 
diving depth are vital factors to be taken into account. The 
prospect that a future conflict might have as many battles under 
the sea as on the surface is not therefore a remote possibility. 
The modern submarine is not, however, in vulnerable. Its greatest 
enemies are the frigate with considerably increased speeds, the 
new anti-submarine; equipments which include three-barrelled 
mortars linked to hydrophone “asdic” installations with elec¬ 
tronic fire control and the use of “ task forces.” The recent types 
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of aircraft, particularly of helicopters, as close air escort for 
convoys and able to operate successfully from the upper decks 
of mcn-of-war and merchant ships constit utenew ant i-suhmarine 
weapons. It is also known that a modern fleet is equipped with 
guided missiles which can lx* fired from submarines. In this 
connection, the new “Polaris” ballistic missile is reported to 
have a range of 1500 miles and to be armed with a megaton 
warhead. The combat against submarines is thus almost 
instantaneous and they have little chance of escaping destruction 
when once within the range of the hunting ships and aircraft. 

§ 5**12. German contentions based on the peculiar con¬ 
struction of submarines.- -It is not proposed to deal in any 
detail with the policy of unrestricted submarine warfare first 
introduced by Germany during the war of 1014 18 and which 
purported to be by way of retaliation for alleged British and 
French illegalities. \Yc desire to examine without prejudice 
the claim advanced that because the submarine is a novel 
method of carrying on war, and her fragility renders the exercise 
of the right of visit and search, or of the summons to a merchant 
ship to surrender, dangerous, these considerations are sufficient 
to exonerate her from complying with the rules which by the 
universal practice of maritime States have been observed by 
surface vessels in the past. The early submarines were also 
unable to carry a crew more than sufficient for the purpose of 
navigation and therefore there were no men available to provide 
prize crews in captured ships, or to man search parties in boats 
to visit merchant vessels. 

Changes in the mode of construction of submarines have had 
the effect of removing some of the defects of their qualities 
and it is now possible to build them sufficiently large and strong 
to act as surface ships and to conform to the traditional practice 
of cruisers operating against merchant ships. 1 The modern 
submarines carry guns in addition to torpedo-tubes and some 
of them are equipped with aircraft and are large enough to 
carry spare men for prize crews. But the great majority of 
the submarines used by the Germans during the two World 
Wars did not attain to these dimensions and could not comply 
with the traditional methods of war on commerce as previously 
practised. In acting as they did in violation of these rules, 
they ultimately antagonised neutral States, and caused many of 
them to declare war against belligerents employing such methods. 

1 Rear-Admiral Hall, Submarine warfare , Grotius Transactions, vol. 5 
(1920), pp. 82-93. 
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§ 53:*. Suggested analogy of submarines to torpedo-boats.— 
Before the introduction of the submarine and when the torpedo- 
boat came into existence, proposals wore put forward by some 
French naval officers called “ la jeune eeole ” and represented 
by Gabriel Charmcs and Admiral Aube to substit ute systematic 
destruction of merchant ships instead of their seizure. 1 They 
advised that in war all the possible harm should be done to the 
enemy and that it was necessary to follow Clausewitz’s doctrine 
of “ the utmost exertion of forces in order to win the war.” The 
special features of the submarines, their secret methods of 
attack and their vulnerability were attributed to the torpedo- 
boats, and it. was suggested that these afforded reasons why 
the existing rules relating to visit and search should not apply 
to them. These views were promptly countered bv those of 
other sailors, especially by Admiral Bourgeois in 1880: “ the 
advent of the torpedo, whatever ils influence on naval material, 
has in no way changed international treaties, the law of nations 
or the moral laws which govern the world. It has not given 
the belligerent the right of life and death over the peaceful 
citizens of the enemy State or of neutral States.” 2 Captain 
Cast-ex also concluded that in future wars a belligerent would 
be obliged to take neutrals into account, to comply with 
international restraints and to observe the rules of warfare 
of surface ships governing search and capture. 3 

§ 531. Declaration on submarines by Grey and Bryan in 
1915. -In a declaration presented to the Governments of a 
number of neutral countries on March 1, 1015, Sir Edward Grev 
(as he then was) put the ease against the German submarine in a 
convincing manner: She enjoys no local command of the waters 
in which she operates. She does not. take her captures within 
the jurisdiction of a Prize Court-. She carries no prize crew 
which she can put on board a prize. She has no effective 
means of discriminating between a neutral and an enemy 
vessel. She does not receive on board for safety the crew of 
the vessel she sinks. Her methods of warfare are therefore 
outside the scope of any of the international instruments 

1 Admiral Aube, A tins colonial (V Ilenri Afager, Paris; Charles Buyle, 
Defense nationale, defense ties colonies , p. 18. 

2 Les tor pi lies el le droit des gens. Noil voile Hcviic, vol. 2 (1880), 
pp. 499-501. 

3 Synthe.sc de la guerre sonsmurine , p. 129. Cf. Trtfvilly, Essai sur 
Vhistoire et la situation du so us-mar in cn droit international, 1931; Admiral 
von Bauer, Das l 'nterseehont (1931), passim; and Pearce Higgins, Submarine 
Warfare, B.Y.E.L., vol. 1 (1920-21). p. 149. 
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regulating operations against commerce in time of war. 1 
In Mr. Bryan's dispatch to Berlin on May 13, 1915. it was also 
admirably explained by the United States Government how 
“ submarines cannot be used against merchantmen, as the last 
few weeks have shown, without an inevitable violation of many 
sacred principles of justice and humanity.” 

The rules of naval warfare were evolved in the past by the 
practice of the great maritime Powers and they have protected 
alike enemy and neutral innocent travellers on the high seas. 
The change in naval warfare* brought about by the coming of 
the submarine required no change in the fundamental principles 
embodied in “ rules of fairness, reason, justice and humanity,” 
to quote Mr. Bryan again. The German arguments that 
unrestricted warfare by submarines against merchant vessels 
is lawful because they cannot, owing to their dilliculty of 
rnanicuvriug and their vulnerability, be employed otherwise, 
are therefore untenable. If a belligerent wishes to use weapons 
against enemy or neutral ships, he must not complain if the 
weapon employed is not of sufficient strength or mobility. 
This fact does not exonerate him from the duty of conforming 
to the humane rules adopted in naval warfare. 3 Moreover, 
the attempt to change existing principles to the advantage of 
the party which lacks command of the surface of the sea is an 
attempt to avoid the consequences of naval weakness. 

§ 535. Washington Conference, 1922, and London Protocol, 
1936.- These principles received a striking continuation at 
the Washington Conference, 1922. Although the Treaty was 
not ratified, its first article was declaratory of the law of nations. 
As already stated, the parties affirmed that submarines cannot 
be used as “ commerce destroyers ’’ and that their use should 
be abolished as “ it is practically impossible to utilise sub¬ 
marines without violating the generally recognised principles of 
international law.” The London Naval Treaty of 1930 between 
Great Britain, the United States, France. Italy and Japan 
also provided that “submarines must conform to the rules 
of international law, to which surface vessels are subject.” 3 
This rule was incorporated in the London Protocol of November 
6, 1936, to which several States adhered subsequently and 
which is still in force and landing. 

In spite of her signature of the London Protocol, Germany 

1 Pari. Papers, No. C> (1915), p. 23. 

* This view has now been confirmed l>y the judgment of the Nuremberg 
Tribunal, sec supra, $ 32P. Pearce Iliggins, op. cit ., p. 15!) 

3 Article 22, Part IV. Sec also above, § 515. 
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in September 1939 proclaimed a German naval submarine 
campaign concentrated upon “ the blockade* of England ” 
which went, beyond anything attempted during the unrestricted 
submarine warfare of 1917 18. The German Government had 
in advance made up its mind to resort to an indiscriminate 
attack upon all shipping whatsoever and as a result had placed 
German submarines in position before the outbreak of the war. 
Its breach of the obligation to which it had solemnly sub¬ 
scribed was therefore quite flagrant and deliberate, and its 
example was afterwards followed by the two ot her members of 
the “Axis” alliance, Italy and Japan. This was in contrast 
with the attitude of the Koval Navy, as instanced by the case 
of the German battleship Bremen which the British submarine 
Salmon deliberately refrained from attacking because she had no 
means of saving the enemy crew apart from that battleship’s 
boats. 

It has been estimated that of a total of 2859 merchant 
vessels, of a gross tonnage of nearly twelve million tons, lost 
by Great Britain during the Second World War, 1332 vessels, 
totalling over scvcu-and-a-hnlf million tons, wen* destroyed 
by U-boats. As a retaliatory measure. Great Britain and the 
United States also employed their submarines in 1942-45 for 
the destruction of enemy merchant vessels carrying supplies 
and munitions of war, but only after all their protests against 
the methods adopted by their enemies had proved unavailing. 

§ 539. Privateers.—The terms “ privateers ” or “ private 
men of war,” and “ letter of marque ships ” were in the latter 
part of the eighteenth century convertible. It: is true that 
there was at one time in England a distinction between 
privateers and merchant vessels furnished with letters of marque, 
the one being entitled to head-money, and the other not, but 
as Lord Stowell said in The Fanny “ that distinction 1ms been 
entirely done away with.” 1 Privateers were vessels owned 
and manned by private persons, but furnished with the 
authority of their Government, to carry on hostilities; they were 
used to increase the naval force of a State “ by causing vessels 
to be equipped from private cupidity, which a minister might 
not be able to obtain by general taxation without much 
difficulty.” 2 In practice any prizes they captured were 
adjudged to them, subject to the rights of their State. 
Privateers did not confine themselves to attacks on the 
enemy’s commerce; in many cases they combined this with 
1 [1814] 1 Dods. 443. a W. O. Manning, Law of nations (1875), p. 157. 
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trading 1 ; thus East ludiumen wore usually granted letters of 
marque not for the purpose of enabling them to defend them¬ 
selves, but to ensure to the owners and crew prize money and 
head-money in ease they captured their assailant. 

§ 5.57. Ancient origin of privateering. Before its abolition 
in 1859, privateering had been in existence for a long time. In 
antiquity, war rendered liable to capture all the nationals of 
enemy countries and it must often have been dillieult to 
distinguish the military marine of the State from the naval 
forces provided by the corsairs; the latter carried on their 
work in time of peace, and so were indistinguishable from 
pirates whose business was not considered dishonourable 
during the early Middle Ages. At. that period, piracy was still 
the scourge of the seas; convoys were organised by peaceful 
navigators for their protection and formed the object of a 
special contract of very great practical importance. Jn order 
to prevent the abuses of privateering, private ships were only 
given the right to fight in order to carry out reprisals for attacks 
of which private individuals had been the victims. They were 
also compelled to furnish security that, they would faithfully 
observe the rules contained in their “letter of marque.” 2 
In spite* of all these precautions, privateering degenerated 
nearly always into licensed piracy and gave rise to gross 
excesses, particularly by the spoliation of the commerce of 
neutrals. Interested in the profits of the privateers and the 
ruin of competing neutral navies, (Governments too often closed 
their eyes to their misdeeds even when t hey were not associated 
directly with their most blameworthy enterprises. 

§ 588. Abolition of privateering by the Declaration of 
Paris, 1856.—Numerous attempts to suppress privateering were 
tried during the early part, of the nineteenth century. The 
most notable endeavour was made by President Monroe who 
energetically pressed for the abolition of privateers in his draft 
for an “ International Convention for maritime and commercial 
neutrality,” proposed to the Powers in December 1828. Public 
opinion was therefore well prepared for the final suppression of 
this antiquated institution by the Declaration of Paris of 1856. 
The United States, Spain, Mexico and Venezuela declined to 
accept the Declaration. But. Spain acceded to the Declaration 
on January 18, 1908, and Mexico on February 18, 1909. The 

1 K.g. The Fanny, supra. 

* Amongst the earliest of these rules, the Regulations of Pisa, 1298, 
and of Genoa, 1818 and 1810, deserve special mention. 
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American refusal was explained by de Marcv, the United States 
Secretary of State, in remarkable terms. “ It is,” be said in 
substance, “ necessary to avoid as much as possible great 
armaments which urge States into war; with this object, the 
United States count, if their rights are challenged, on the assist¬ 
ance of their large commercial marine, which dispenses with 
their having to maintain a large navy. If they renounced 
privateering, they would need to keep up large permanent 
naval forces, or remain at the mercy of nations some of whose 
ships of war would keep in check their weak navy, while 
the rest would be engaged in seizing the merchant ships of the 
Americans/* 1 From these explanations it follows that if the 
seizure of private property is restricted at sea, the United States 
would renounce privateering as having become useless to them. 
As a matter of fact, the only occasion on which they employed 
privateers since 1850 was during the War of Secession. In the 
Spanish-American war of 1808 the United States formally 
declared that they would not give any “ letters of marque ” 
and Spain, while reserving the right to do so, did not issue any. 
Although therefore the United States have not. acceded to the 
Declaration of Paris, the great, development of the American 
fleet which places it in the front rank of naval Powers makes it 
certain that their voice will never again be raised in favour of 
privateering. 2 

§ 5JJ0. Auxiliary fleets.—Privateering being abolished by 
the great majority of civilised States, the question arises 
whether a country which has adhered to the Declaration of 
Paris could, in time of war, incorporate merchant ships in its 
navy as volunteers corresponding to the free corps in land 
warfare. The question, in fact, resolves itself into whether 
this is or is not a violation of the rule prohibiting privateering. 
If the volunteer ships are placed under the command of a naval 
officer, if their crews have a regular commission from their 
State, wear a distinctive uniform and observe the laws of war, 
it is hard to see why they should not be treated as regular 
belligerents in the same manner as free corps satisfying the 
same conditions in land warfare. When Prussia formed a 
volunteer navy by its Decree of July 24, 1870, the French 
Government protested against this measure as being an evasion 
of the Declaration of Paris and addressed a dispatch thereon 

1 State Papers, vol. 55, p. 589. See; also supra, $ 405. 

a Sir William Malkin, The inner history of the Declaration of Paris , 
B.Y.I.L., 1927, p. 4a. 
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to the British (iovmmirtit. Earl Granville, after taking the 
opinion of the Law Officers, re plied that the Prussian action 
did not constitute a breach of the Declaration as there were 
substantial differences between a volunteer navy and privateer¬ 
ing. Prussia, however, did not eventually make use of this 
navy. Later on many States organised under tin? name of 
a “volunteer fleet” (as in Imperial Russia), or “auxiliary fleet” 
(as in England and France), a navy destined to reinforce their 
war vessels and consisting of merchant, vessels built, in such a 
way as to he able to lie utilised iu ease of need as ships of war. 
Under the conditions above specified, these ships must be 
considered as mcn-of-war and not as privateers. 

§ 5 M>. Questions raised in the Russo-Japanese war. —During 
the Russo-Japanese war, the status of the Russian volunteer 
navy attracted considerable attention as a result of the activities 
of The Petvrhurg and The Smolensk which formed part of the 
Russian licet of the Black Sea. In July 1004 both vessels 
passed through the Bosphorus and the Dardanelles wearing 
the flag of the Russian merchant navy. They also passed 
through the Suez Canal under the same colours. They then 
hoisted the Hag of the Russian Imperial Xa\ v and The PcUrburg 
captured a British steamer, The Malacca , which she took 
to Algiers for examination of her cargo. The British Govern¬ 
ment protested against this seizure and The Malacca was 
eventually released by the Russian Government which under¬ 
took to prevent a recurrence of similar captures by ships of its 
volunteer fleet. The British protest was based mainly on the 
character of The Pctcrburg. "That ship/' said Lord Lnnsdownc 
on July 28, “ belonged to the Russian volunteer fleet. She 
lmd lately passed through the Dardanelles, and in our view 
it would have been impossible for her to pass through the 
Straits if at the time she had been a ship of war. If it be 
assumed that she was, at the time of her passage through the 
Straits, a peaceful vessel, it seemed to us intolerable that within 
a short space of time she should be transformed into a ship of 
war and should be found harrying neutral commerce in the 
Red Sea.” i 

§ 541. Expansion of auxiliary fleets, —Great Britain has 
since 1887 initiated the practice of entering into agreements 
with some of the principal British shipping companies for 
securing their vessels at. the beginning of a war and this practice 
has also been followed by the United States since 1892. France 
1 Lawrence, War and neutrality in the Tar East , pp. 305 -317; Hall, p. 624. 
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likewise made arrangements, before the war of 1914-18, with 
several steamship companies that their mail boats should be 
constructed on plans approved by the Government and that 
at the outbreak of war they should be placed under the com¬ 
mand of officers of the French Navy and included in that navy. 1 
The use of auxiliary lleets was widely resorted to in the war 
of 1914-18 and the outbreak of hostilities in 1939 witnessed a 
still greater incorporation of merchant shipping in the auxiliary 
fleets of the various belligerents. The course to be followed by 
these ships, the cargoes carried by them and the ports to be used 
were largely directed by the Admiralty or some other Govern¬ 
ment Department as part of the general mobilisation of all 
available resources. The armament in these ships was also 
supplied by the Admiralty, and the gun crews consisted of 
naval or reserve ratings, or by the crew of the ship herself 
specially trained for that purpose. 

§ 542. Conversion of merchant ships into warships. —The 
delegates of the Powers which assembled at the Second Hague 
Conference of 1907 had still fresh in their memories the opera¬ 
tions of the Russian volunteer fleet during the Russo-Japanese 
war, and the whole question of the conditions under which 
merchant vessels could be annexed into their State navy as 
well as the place of their conversion received detailed examina¬ 
tion. The Conference adopted Convention No. VII, 2 the effect 
of which was to enforce the principle that ships engaged in 
military operations must be public ships acting strictly under 
oflicial authority and for which the State assumes full 
responsibility: “No converted ship is to have the rights and 
obligations of a ship of war unless she is placed under the direct 
authority, immediate control and responsibility of the Power 
whose Hag she Hies her commander must be in the service 
of the State, must be duly commissioned, and his name must 
figure on the list of the oflieers of the military fleet; her 
crew' must be subject to the rules of military discipline and 
her conversion must as soon as possible be announced in 
the list of the ships of his military fleet by the belligerent 
concerned. 

§ 543. Place where conversion is permissible. —One im¬ 
portant matter, however, remained and still remains unsettled: 
where may the conversion of a merchant ship into a warship 

1 Dupuis, Le droit de la guerre maritime d'aprds les doctrines anglaises 
contemporaries (1809), pp. 114-115. 

8 Ratified by Great Britain, January 26, 1910. 
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take place? Neither at. The Hague Conference of 1007 or at 
the Loin Ion Naval Conference of 1000 was it found possible to 
reach an agreement on a matter which for neutrals is one of 
great consequence. Of the ten Cowers represented at t.he 
London Conference, live (France, Germany, Russia, Austria- 
Hungary and Italy) supported the right to convert merchant 
ships into warships on llie high seas. The other live (Great 
Britain, the United States, Japan, Spain and Holland) denied 
the right, and their arguments mainly rested on the ground 
that neutrals would be exposed to the effects resulting from a 
change in the ship’s character carried out on the high seas 
without their having an opportunity of knowledge and that, 
further, a merchant, vessel which had enjoyed the hospitality 
of a neutral port should not be allowed to abuse this hospitality 
later on by converting herself into si warship. Another question 
closely related to the lirst question was whether, when once a 
merchant ship has been converted into a warship, she may not 
be reconverted until the termination of the war. On this 
matter also no agreement was found possible. It is generally 
admitted that conversion is allowable in a belligerent's national 
ports or territorial waters and in those of an ally and also in 
ports or territorial waters under their military occupation; 
further that conversion in neutral ports or territorial waters 
is a violation of international law. 1 

§ ai l. Practice adopted during the First Great War. -During 
the war of 1914-18, Great Britain, France and Italy converted 
a great number of merchant vessels into warships in accordance 
witli the terms of the Seventh Hague Convention. Germany 
also converted a number of vessels, and some of them were 
converted on the high seas. The British Government requested 
neutral Powers to exercise the greatest vigilance to prevent 
the departure from their ports of every German ship capable 
of being thus converted if there were reasons for suspicion 
in this connection. 2 As regards reconversion, GrcaL Britain 
reconverted several ships into merchant ships which had been 
converted into warships, and Chile agreed to recognise such 
conversion as valid provided it was carried out in a British or 
Allied port; was effective, and had been duly notified to 

1 Article 9 of the Oxford Manual provides that ‘’the conversion of a 
vessel Into a warship cannot he effected by a belligerent except in his own 
waters, in those of an ally, in enemy waters or in waters of a territory in 
the military occupation of one of these Stales” (Aimuaire, vol. 20 (1919), 
p. 64*4). 

2 Garner, vol. i, pp. 385-980; Fauchillc, vol. ii, pp. 382-383. 

15 
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foreign States, and provided also that such a vessel should not, 
during the war, be again converted into a warship. 1 

Neutral Powers are entitled to protection from claims for 
violation of their neutrality in regard to vessels which, having 
been once converted into warships, are transformed again into 
merchant ships and on this subject the conditions required by 
Chile appear to be reasonable and suflieient. The Havana 
Convention on Maritime Neutrality of 1028 adopts substantially 
the same rules. Foreign ships are allowed to enter neutral 
ports only on condition that they have not previously violated 
the neutrality of the country whose ports they seek to enter, 
that the reconversion has been made in the ports or waters of 
the country to which they belong or in allied ports, that they 
arc really merchant vessels and nothing more, that their 
names have been officially communicated to the neutral port 
and that the Government whose nationality they possess gives 
an undertaking that the vessels will not again be used as 
auxiliaries to the Navy. 2 

§ 545. Case of 41 The Konigin Emma.”-- In May 1017 a 
Dutch trawler was seized by a German ship and a prize 
crew put on board. The trawler then visited and captured 
another Dutch trawler, The Konigin Emma, which stranded 
while being taken into a German port. The Dutch Government 
protested against the legality of the seizure and the German 
Government apologised and compensated the owners of The 
Konigin Emma for the loss of their vessel/ 1 In this case there 
does not appear to have been any suggestion that the captured 
trawler had been converted into a warship, but the liritish 
Naval Prize Act, 1804, recognises that a vessel after being 
captured may be “ set forth or used ” by the enemy as a ship of 
war. Similar provisions were contained in the Prize Acts in 
force during the Napoleonic wars and eases involving the mean¬ 
ing of the term came before the English Prize Court. 4 In some 
of these cases the capt ured vessels were not carried into port, but 

1 Alvarez, La grande guerre europeenne et la neutralile du Chili , 
pp. 254-250. 

2 A.J.T.L., veil. 22 (H) 4 -*), Supplement, pp. 151-157. (The Convention 
was ratified by the U.S. Government in 1932.) See also Arbitrator Parker, 
functioning under the settlement of the U.S. War Claims Act, in The 
Kronprinz Wilhelm (192$)): “reconversion of a vessel may not, so long as 
the war lasts, take place in a neutral port, after internment as a warship 
of a belligerent navy. If such reconversion was permissible, internment 
would be little more than an idle ceremony”: Annual Digest, 1929-80, 
p. 510. 

* Oppenheim, vol. ii, p. 848, note. 

4 The Ceylon , [1811] 1 Dods. 105; The Georgiana, [1814] ibid,, 397. 
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were commissioned by the commanding officer of the capturing 
man-of-war and such converted ships then took part in 
hostilities. If the requirements of the Seventh Hague Con¬ 
vention, 1007, are complied with, many States will recognise 
this conversion to-day. 1 

§ 540. Case of “ The Tacoma." —A merchant vessel, by 
attaching herself to a warship or by acting under her orders, 
may be treated by a neutral Power as being subject to the 
restrictions applicable to warships. In December 1930, The 
Tacoma , a German merchant ship lying in the Uruguayan 
port of Montevideo, assisted the defeated German battleship 
Graf Spec , which subsequently scuttled herself, in trans¬ 
ferring the officers and crew of the latter to Argentine vessels 
for the purpose of their being carried to Buenos Aires as ship¬ 
wrecked sailors and thus escape internment. The Uruguayan 
Government considered that The Tacoma' s actions justified 
her being treated as an auxiliary warship. 2 

§ 547. Case of “ The Cap Trafalgar."—The case of the 
German vessel The Cap Trafalgar , which arose during the First 
Great War, provides a concrete instance of the difficulties which 
were foretold by Great Britain and other Powers at The Hague 
Conference of 1907 when they raised objections to the conver¬ 
sion of merchant ships into warships on the high seas. A 
neutral State is liable to be placed in a delicate position in such 
circumstances, for if it denies hospitality to belligerent merchant 
ships on the ground that they are potential men-of-war it lays 
itself open to complaints from the llag-Statc of these ships. 
If, on the other hand, it allows a belligerent merchant vessel 
to take on board fuel or provisions or to fit out or arm herself 
within its jurisdiction, and start for a cruise which becomes an 
operation of war by reason of her conversion into an armed and 
commissioned warship, it may, unless it shows that it has been 
vigilant in its endeavour to preserve its neutrality from viola¬ 
tion, have to meet claims for injuries sustained by the other 

1 Pearce Higgins, Le droit de visile et dr capture dans la guerre maritime, 
llecueil, vol. 11 (1920), p. 90; see also Genet, Precis de droit maritime pour 
le temps de guerre, vol. i, §§ 09 ct svq. 

2 Oppcniieiin, vol. ii, p. 205, note, and infra, § 020. Similarly, in 1914, 
the U.S. Government treated as a combatant ship The Lncksun . a. German 
collier attached to the German warship (icier, and refused to release eit her of 
them when they both took refuge in the port of Honolulu (Garner, vol. ii, 
p. 423; A.J.I.L. (Special Supplement), 1915, p. 241). The same principle 
applies to a neutral vessel if attached to an enemy warship. Thus the 
Chilean authorities interned the American vessel The Sacramento during 
the First Great War: Alvarez, op. cit ., p. 200. 
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belligerent.. 1 The Cap Trafalgar appears to have received her 
armament on the high seas, a Her taking refuse as a merchant 
sliip in the ports of Argentine and Uruguay. In the corre¬ 
spondence which ensued between Great Britain and these two 
countries, the British (Government look up tin? standpoint that 
the neutral States should either have obtained an undertaking 
from her master that The Cap Trafalgar would not change her 
character till she reached a port of her own country, or tailing 
such undertaking, the ship should have been treated as a warship 
and interned. 

§ 517a. Position of warships converted into merchant vessels 
during the First Great War.—The inverse ease of a warship 
which during the course of hostilities is converted into si mer¬ 
chant vessel was raised in the cases of the two German men-of- 
war the Valeria a d and the Otter which found themselves at the 
beginning of the war of 1914 in Nankin. In order to escape 
the consequences of the rules of neutrality regarding the stay 
of warships in neutral ports, the German (Government sold 
them to a private company after their guns were dismantled 
and part of their wireless equipment placed out of order. The 
Chinese Government, however, refused to accept the German 
point of view that the warships had thereby been converted 
into merchant vessels and ordered their internment until the 
end of the war.- This solution appears to be the correct 
one. 

§5 IS. Defensively armed merchant ships. So long as 
the rule of capture of private property at sea exists unimpaired, 
States with a mercantile marine of any importance will find that 
one of the problems they have to face in war is to defend their 
sea-borne commerce, and to attack that of their adversary. 3 
On March ‘JO, 19K5, the First Lord of the Admiralty, Mr. Winston 
Churchill (as he then, was), made 4 an important statement in the 
House of Commons regarding the methods which Great Britain 
proposed to take for the protection of her overseas trade. The 
First Lord's speech was substantially as follows: “ It was made 
clear fit the Second Hague Conference and the Loudon Conference 

1 These points are specified in detail in the chapter on “The con¬ 
version of merchant ships into ships of war” in War and the private citizen , 
by Pearce Higgins, pp. 143, 150. 

2 Arita, La Chine ct la grande guerre europcenne (1920), pp. 115 et seq . 
See also article 10 of the Oxford Manual (op. cit. , ji, 044): “a warship 
cannot, during hostilities, be converted into a public or a private vessel.” 

3 Pearce Higgins, Defensively armed merchant ships and submarine 
warfare, 1917, passim; and Studies in international law and relations . 
pp. 239-295. 
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thiii certain of (hr (Jrcat Powers have reserved 1o themselves the 
right 1o convert merelmnt steamers into cruisers, not merely 
in national harbours hut if necessary on the high seas. The 
sea-borne trade of the world follows well-marked routes, upon 
nearly all of which the tonnage of the British mercantile marine 
largely predominates. If the British ships had no armament, 
they would be at the mercy of any foreign liner carrying one 
effective gun and a few rounds of ammunition. It would be 
obviously absurd to meet Ihe contingency of considerable 
numbers of foreign armed merchant cruisers on the high 
seas by building an equal number of cruisers. That would 
expose this country to an expenditure of money to meet a 
particular danger, altogether disproportionate to the expense 
caused to any foreign Power in creating that danger. The 
proper reply to an armed merchant man is another merchantman 
armed in her own de fence.” 1 

§ 550. Historical outline of the arming in self-defence of 
merchant vessels. The historical evidence in this country as 
to the arming of merchant ships in self-defence from the time 
of Charles I onwards is conclusive. During the Napoleonic 
wars, it is evident that trading vessels frequently went armed, 
both those of subjects of belligerent as well as those of neutral 
States, and the right and duty of all belligerent merchant ships 
to defend themselves was recognised by the English Prize 
Court. 2 Not only did the ships of belligerent States carry guns 
for self-defence in war-time, but they also carried arms in times 
of peace, and the continuity of the practice, after the close of the 
Napoleonic wars, is to he seen in the fact that the ships of the 
East India Company went armed certainly down to 1824, and 
probably till a much later date. Many were the lights in self- 
defence which these gallant East lndiamen made during 1 lie 
period of the French wars. 3 The ships of the Dutch East India 
Company also carried defensive armament. 

§ 551. Practice between 1875 and 1900. If the practice of 
arming merchant ships became less common during the latter 
part of the nineteenth century, it did not wholly die out, and 
American Secretaries of Stale in 1S77 and 18JH expressed the 
opinion that there was no international prohibition against an 
American ship carrying guns and arms for self-defence in the 

1 Hansard (Commons), 5th series, vol. 50, coll. 1770-1777. 

8 Several Dutch Schnyts, |18U5j 0 C. Hob. 48. 

• Low’s History of the Indian Navy, vol. i, p. 12. Hammy, The sea 
trader , his friends and enemies , pp. 047-258; llcllot, The right of a belligerent 
merchantman to attack , Grotius Transactions, vol. 7 (1022), pp. 48-40. 
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South Sea Islands. 1 In the course of his judgment in The 
Panama , 2 Mr. .1 ustice Gray also said: “ It must he admitted that 
arms and ammunition are not eont raband of war when taken and 
kept on board a merchant vessel as part of her equipment and 
solely for her defence against enemies, pirates and assailing 
thieves, according to t-lie ancient phrase still retained in policies 
of marine insurance.” The same judgment refers to t he case 
of Le Pfgtm ri in which the French Prize Court restored the 
vessel to her owners on the ground that “ defence is a natural 
right and means of defence are lawful in voyages at sea, as in 
all other dangerous occupations of life.” Iler armament was 
there “not for the exercise of reprisals or hostilities, but to 
forestall them ; not for an attack, but to defend herself.” 

§ 552. American regulations during the war of 1914-18.— 
The first set of rules issued by the United States on September 
19, 1914, placed an undue burden on defensively armed ships. 
Although they accorded at the beginning full recognition to the 
arming of merchant ships in self-defence, the regulations pro¬ 
ceeded on the basis that the presence of armament, and ammuni¬ 
tion on board a merchant vessel created a presumption that; the 
armament was for offensive purposes, and that the onus lay 
on her owners to rebut this presumption. However, the 1914 
rules were replaced by others issued on March 25, 191(5, which 
contained an admirable statement of the position of armed 
merchant ships from the two points of view: (1) of a neutral, 
when the vessel enters his ports; (2) of an enemy, when the 
vessel is on the high seas. One important paragraph dealing 
with the position of an armed merchant ship on the high seas 
may be quoted: “ when a belligerent warship meets a merchant¬ 
man on the high seas which is known to be enemy-owned, and 
attempts to capture the vessel, the latter may exercise its right 
of self-protection either by flight or by resistance. The right 
to capture and the right to prevent capture arc recognised as 
equally justifiable ” (paragraph 7). The 1916 rules were in 
conformity with the old-established American practice and 
particularly with the Act of Congress of 1798 which authorised 
the defensive armament of merchant vessels “ against French 
depredations.” 4 

There is at times an apparent confusion of thought with 

1 Moore’s Digest, vol. ii, p. 1070. 

* [19001 176 U.S. 535. Cf. Moore, ibid., vol. 7, pp. 450 el seq . 

8 Pistoye et Duverdy, Traiti des prises maritimes, vol. ii, p. 121. 

4 See also s. 4295 of the “Revised Statutes” and The Nereide, [1815] 
0 Crunch. 388. 
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respect to the term “ defensive ” armament. But in point of 
fact there exists no difference between offensive and defensive 
armament. It is not the nature of the armament, but the use 
which is made of it, that makes it offensive. The expression 
“ armament ” includes not only cannon, “ but also rifles and 
machine guns in cases where these are supplied.” 1 It also 
includes anti-aircraft guns, and rocket and catapult apparatus 
with which many merchant vessels are sometimes equipped 
for defensive purposes against enemy submarines and aircraft. 
A merchant vessel, though armed, must not, however, act as a 
warship. It must not therefore attempt to visit or search or 
in any way interfere with or obstruct tlic operations of other 
merchant vessels or fishing boats of any nationality. 2 

§ 553. Right to arm in self-defence generally admitted in 
the two Great Wars,—The right to arm in self-defence does not 
appear to have been expressly disputed by any State during 
the war of 1914-18 with the exception of Holland, which on 
August 5, 1914, published a Declaration of Neutrality pro¬ 
hibiting “ access to Dutch ports to all warships and assimilated 
vessels.” On August 8, 1914, Sir Edward Grey asked the 
Dutch Foreign Minister whether he proposed to include within 
the expression “ assimilated vessels ” British merchant ships 
armed for their defence, but not converted into auxiliary 
cruisers. 3 After a long delay, the Dutch reply contended that 
“ the obligations of a strict neutrality impose the duty to place 
within such a category armed merchant vessels equipped with 
armament which consequently engage in warlike acts.” This 
attitude gave rise to controversies with both the British and 
French Governments. In the case of The Princess Mclita , the 
British Government made representations to the Dutch 
Government for refusing to allow the vessel to enter Dutch 
ports in March 1917, whilst in the ease of The Antilles , the 
French Government protested against the order given to the 
ship to leave the Dutch port of Surinam in Dutch Guiana in 
December, 1910, as being an armed merchant ship. 4 

1 British Instructions for “Defensively armed merchant ships,” 
Admiralty War Staff (Trade Division), October 20, 1915. 

* Hall, p. 525; The Curlno , [1812] Stew. Adm. 226. Cf, Wehberg, 
Das Seekrivfisrccht (1915), p. 285. 

8 Pari. Papers, Misc., No. 14 (1917), p. 1. 

4 Viriaud, Lest navires de commerce arrnfs pour leur defense (1936), 
pp. 05-104; A.J.J.L., vol. 12 (1918), Supplement, p. 204. ArLiele 12 (3) 
of the Havana Convention on Maritime Neutrality, 1928, provides that, 
“where the sojourn, supplying and provisioning of belligerent ships in the 
ports and jurisdictional waters of neutrals are concerned, the provisions 
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During the Second World War, the practice of arming 
belligerent merchant, vessels for defensive purposes was generally 
adopted by the Allied Powers and does not appear to have given 
rise to any serious protest oil the part of neutral Powers. 1 

§ 554. Decisions of the American-German Mixed Claims 
Commission in 1923.—After the First Great War. the American- 
German Mixed C laims Commission, which was entrusted with 
the task of adjudicating on the responsibility of Germany in the 
sinking of American vessels, reached the conclusion that, for a 
vessel to be in the exempted category kt of naval and military 
works or material ” she must have been operated by the 
United Stales, at the lime of her destruction, for purposes 
directly in furtherance of a military operation against Germany 
or her Allies. The Commission held that the vessels were 
operated as merchant- ships and that. Germany was bound to 
pay compensation for their destruction. It. further held that 
“ so long as a vessel is operated privately, for private profit, she 
cannot be impressed with a military character, for only the 
Government can lawfully engage in direct warlike activities.” 
Neither (a) the arming for defensive purposes of a merchant 
vessel or (h) the manning of such armament, by a naval gun 
crew or (r) the fact that the vessel follows the itinerary of the 
United States Navy Department in order to avoid the enemy 
or (d) that the “ civilian ” master follows the instructions given 
bv the Navy Department for the defence of the vessel when 
attacked, or when in danger of attack, by the enemy or (e) that 
the vessel seeks the protection of a convoy and submits herself 
to naval instructions as to operation in order to avoid the 
enemy, or all these facts combined, will suffice to impress such 
a merchant vessel with a military character. 3 

§ 555. Practice adopted by neutral States in the Second 
World War.—At the beginning of the Second Great. War in 
1039, Holland departed from her former attitude as her Pro¬ 
clamation of Neutralit y no longer prohibited the admission into 


relative; to ships of war shall apply equally to armed merchantmen.” The 
United States, however, refused to accept this article when ratifying the 
Convention. Yerdross is of the view that an armed merchant vessel loses 
all the immunities attaching to her character as a merchant vessel 
( Volkerrechl , op. fit., p. 8S9). 

1 Hack worth; vol. (>, pp. 100 508; Hyde, p. 1 SI!#T; and Tucker, op, cit. f 
pp. 58--59. 

2 Cases of The Jtockingham, The Motano and other vessels in Decisions 
and opinions of Commissioners , 1925, pp. 99 ci ser/.; U.S. Naval War 
College, 1928, pp. 202 -214, and Witonhcrg, La commission nvixte des 
reclamations gcrmano-amcricaincs, pp. 98-101. 
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Dutch ports of merchant ships carrying defensive armament 
not exceeding certain specified limits. The General Declara¬ 
tion of Neutrality adopted by the American Republics at 
Panama on October Si, 1939, similarly provided that belligerent 
merchant vessels armed for defensive purposes are not to be 
assimilated to warships. 1 The legality of merchantmen to arm 
in self-defence is also recognised in the “ Neutrality Rules ” 
adopted by the Scandinavian States in 1938. 

§350. French rules.—The practice followed by France 
conforms with the above rules. In 1002 the shipowners at 
Marseilles, with the object of defending themselves against 
privateers, decided not. to allow any ships to sail without a 
convoy, unless armed. In 1000 the “King’s Letter” ordered 
all merchant- ships to arm, whilst the Ordinance of 1737 similarly 
directed that all the vessels of the India Company must be 
equipped for armament. In view of the policy pursued by the 
British Government, in 1918, the French Foreign Minister 
solicited the opinion of the French Admiralty on this point. 
The Cl lief of the General Staff replied on April 23, 1914, as 
follows: “Every merchant vessel is entitled to receive, even 
in peace-time, an armament. She has the right to use her 
armament, after the declaration of war.” 2 In the eases of 
The Virginia and The Indiana , the French Prize Court also 
held that merchant vessels had the right to arm in self-defence. 8 

§ 337. The case of Captain Fryatt. Something deserves 
to be said with respect to the defensive-offensive measures 
which a ship may take when unprovided with arms. An 
unarmed merchant ship, by heading for a. submarine, is as 
much defending herself as an armed merchant, ship is by bring 
her gun. This action lias not infrequently proved effective as 
it causes the submarine to submerge and affords an opportunity 
of escape to the merchant, ship. It is unnecessary to labour 
this point; it would have been unnecessary even to refer to 
it but for the murder by the Germans in 1910 of Charles Fryatt, 
the master of the 'British vessel The Brussels . When the 
unrestricted German practice of sinking merchant vessels at 
sight is considered, there is every reason to hold that Captain 
Fryatt was justified in his efforts to ram the German submarine 

1 A.J.I.L., vol. 84 (1910), Supplement, p. 11, ami U.S. Bulletin, 
vol. i, p. .‘128, October 7, 1939. Cf. Aeeiolv, Tratado dc derecho inter national 
publico (194(1), vol. .‘I, pp. 191 19(1. 

8 Vidaud, op. tit., pp. 17 and las. 

3 Fauchille et IJasdevant, Jurisprudence franqaise en matierc de prises 
maritimes (1919), pp. 200-205. 

15* 
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U23 on the high seas as it afforded him the only chance of 
saving his ship and the lives of his crew. The judgment of 
the German War Council of July 27, 1910, was based on 
the allegation that “ Fryatt did not form part of the enemy 
armed forces; he took part in hostilities against the German 
armed forces and his attempt to sink a German submarine 
constituted an act of 4 fra nc-tireur 5 which the law of war 
punishes with death.” This assimilation of Captain Fryatt 
to the ease of a civilian who in land warfare resists the enemy 
forces of occupation was unjustified. It would have been 
necessary to prove that the portion of the high sea in which The 
Brussels rammed the German submarine was under the military 
occupation of Germany which was, of course, contrary to the 
facts of the case. After the war, the German Government set 
lip a Special Commission of inquiry for the examination of 
cases in which Germany was accused of an inhuman treatment 
of prisoners of war in violation of the rules of int ernational law’. 
The Commission, presided over by Professor W. Schiieking, held 
on April 2, 1919, that the “execution of Captain Charles 
Fryatt does not constitute a breach of international law. The 
Commission regrets deeply the haste with which the sentence 
of the War Council was carried out.” Garner qualifies the 
execution of Captain Fryatt “ as a plain act of judicial murder, 
without military necessity, in violation of the most fundamental 
notions of the right of self-defence and contrary to the well- 
established laws of war.” 1 Professor Schiieking himself 
appears to have regarded the sentence of the War Council 
as a judicial error. The outcry which followed the execution 
of Fryatt in neutral countries compelled the German Govern¬ 
ment to desist from the commission of similar crimes in the 
cases of Captain James Blaikic of the armed British merchant 
vessel The Caledonia and of the Dutch skipper Taal of the 
unarmed Dutch trawler The Geertruide . 2 

1 Vol. i, p. 413. 

2 Vidaud, op . cil. t p. 77. 
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THE REGION OF NAVAL WAR 

Defence Areas and War Zones 

§ 558. Defence areas. —Although as a general rule the high 
seas arc open to all neutral ships in time of war as in time of 
peace, there are certain exceptions restricting their movements 
in the interest of the belligerent rights of blockade, contraband 
and unncutral service. These are the three classical examples 
of the lawful interference by a belligerent with the neutral’s use 
of the high seas. The introduction of wireless telegraphy has 
added a fourth restriction which is justified by a belligerent’s 
necessity to protect himself against the possible transmission 
of valuable military information to his enemy by neutral 
vessels which may find themselves in proximity to his area of 
operations. 

The areas of naval warfare are defined as follows in the 
United States Law of Naval Wat fare: 1 (a) The General Area 
of Naval Warfare . The general area within which the naval 
forces of belligerents are permitted to conduct operations 
includes: the high seas, the territorial sea and inland waters of 
belligerents, the territory of belligerents accessible to naval 
forces, and the air space over such waters and territory; (b) The 
Immediate Area of Naval Operations- . Within the immediate 
area or vicinity of naval operat ions, a belligerent may establish 
special restrictions upon the activities of neutral vessels and 
aircraft and may prohibit altogether such vessels and aircraft 
from entering the area. Neutral vessels and aircraft which fail 
to comply with a belligerent's orders expose* themselves to the 
risk of being lived upon. Such vessels and aircraft are also 
liable to capture (see subparagraph 508 d (7)). 2 

Shortly before the outbreak of the war with Russia, the 
Japanese Government empowered the Minister of Marine, 
or the naval Commandcrs-in-Chief, in cases of urgency, to 

1 Section 480. 

1 The immediate area of iiuvaJ operat ions refers to an area within which 
naval hostilities are taking place or within which belligerent naval forces 
are operating at the time (nolo 17 to s. 480). They should be distinguished 
from the general practice during the two Great Wars of establishing 
“operational (or war) zones.” Subpara. 503 d (7) applies to neutral 
merchant vessels guilty of “violating the regulations established by a 
belligerent within the immediate area of naval operations.” 
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designate certain zones adjacent to the islands of the Japanese 
Empire as “ Defence sea areas 55 the exit from, or the entrance 
to, which would he subjected to special restrictions. On and 
after the out break of the war. t welve or more of such zones were 
notified, the boundaries of which in some cases ran as far as ten 
miles from land. 1 A British vessel, The Hahn urn, fitted with 
wireless telegraphy, was, in accordance with these regulations, 
ordered by the Japanese to coniine its activities to an area 
outside the operations of the Japanese main fleet. When 
the United States entered the First World War in April 1917, ail 
Executive Order was issued establishing “defensive sea areas” 
and controlling navigation therein for incoming and outgoing 
vessels. Some of these areas extended to ten miles off certain 
American ports and strategic, points.- The? Japanese and 
American orders were based on the principle of defence, the 
legitimacy of which in any given ease can only be determined 
by the circumstances of each case. 

§ 5.59 Expansion of the war zones in the war of 1914 18. - 
Duringthe First Great Warn much more extended use was made 
of this principle by both groups of belligerents, as the tracts of 
the sea covered by the “war zones” went, considerably beyond 
the ten-mile limit. In addiliouto the right of self-preservation, 
the course of action pursued by the belligerents in the war 
of 1914-18 was based on the legality of the right of retaliation. 
The weapons by which the barred zones were protected were, 
in the first place, submarine contact mines and, in every ease, 
Great Britain left free lanes which were indicated to neutral 
shipping. On November 8, 1911. the British Government 
declared the whole of the North Sea to be a “ military area,” 
where exceptional measures appropriate to the novel conditions 
would lie taken as a retaliatory measure against the German 
indiseriminate mine-laying. This was followed by the German 
declaration of February I, 191/5, which proclaimed the waters 
round Great Britain, including the whole of the English Channel, 
a war zone in which every ship would be destroyed, irrespec¬ 
tively of her nationality. 3 It enforced this closure both by 

1 Hall, p. (ill. The legality of the Japanese “defence sea areas” was 
approved in I hi 4 by the I'.S. Naval AVar C ollege, International law situa¬ 
tions , 1914, pj). 114—12!), on the ground that they were reasonable in the 
circumstances of that war. 

2 A.J.J.H., vol. 12 (1918), Supplement, pp. la 20. Additional defensive 
sea areas were established on April 14, 1917, ibid ., p. 21. 

3 On the German b *Seespcrnv’ see von Liszt, pp. 515-517, and Schmitz., 
Speerrgrlriete im Svekrie g, Zeitsehrift ftir aiislandischc offenMiches llccht, 
vol. 8 (1988), pp. 041 071. 
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mines and by unrestricted submarine: warfare, and rontrnry to 
thr British action of November 1014, did not designate any 
free lanes for the passage of neutral vessels. These areas were 
extended from lime to time and the German Declaration of 
January HI, 1017, comprised all the waters round Great Britain, 
France, Italy and the Eastern Mediterranean. Germany had 
no means of ensuring effective control of such vast areas by a 
sufficiently large Meet. The British reply took the form of 
further minefields duly indicated. Finally, the Order in 
Council of February 10, 1017, directed the confiscation of all 
vessels which failed to comply with its requirements. 

When, in April 1017, the Foiled States became a belligerent, 
the American Navy co-operated wit h the British in laying mines 
to establish the North Sea barrage between the Orkneys and the 
coast of Norway. 1 

§ 500. Retaliatory character of the British Orders. Neutral 
protests were wholly ineffectual to stop German aggression; 
the British retaliatory measures were upheld by the Prize Court 
as being justified by the illegalities of the enemy and as not 
inflicting on neutrals a greater degree of inconvenience than 
the circumstances warranted. The conditions under which the 
war was being waged were, unprecedented and the British 
methods of meeting the German violations of international law 
must be approved. They cost not a single life either of non- 
combatant enemies or neutrals. 2 The record of German 
lawlessness established in Hie First Great War was repeated 
during I lie Second Great War. 3 

§ 5(5]. Discussions of war zones by the U.S. Naval War 
College. —The Cnited States Naval War College, during its 
sessions of 11)12 and 1987, examined in detail the question of 
the restrictions which belligerents may impose on neutral ships 
in their use of certain portions of the high seas which form 
strategic areas. The late Professor G. G. Wilson, the distin¬ 
guished lecturer at this College, brought together valuable 
matt i rial on the subject. The following is a summary of these 
discussions: the practice, nature of regulations and drift of 
opinion seem to show that in time of war a belligerent is entitled 
to take measures for his protection which are not unreasonable. 
Certainly he is entitled to regulate the use of his territorial 
waters in such a fashion as shall be necessary for his well¬ 
being. Similarly, a belligerent may be obliged to assume in 

1 Hall, p. 040; Oppenlioim, vol. ii, p. 080 n; Hyde, vol. iii, p. It).**!. 

2 Hull, p. 641. Set* supra, § 558, ami below, § 507. 
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time of war for his own protection a measure of control over 
the waters which in time of peace would be outside his juris¬ 
diction. “ In straits, however, which are the sole waterway 
between high seas, if proclaimed war zones, defence areas or 
similarly designed, the right of innocent passage may not be 
prohibited even though such passage necessarily involves 
entering territorial waters.” 1 

It should be added that any declaration of war zones by a 
belligerent is unlawful unless supported by naval forces sufficient 
to ensure the effective control of his regulations within the 
declared area of belligerent operations and unless it is of 
such a character as not to imperil the lives of neutral and non- 
combatant persons. 


Submarine Automatic: Mines 

§ 562. Rules on the laying of mines.—During the Russo- 
Japanese war of 1904, both belligerents used mines on a scale 
which at that time was considered “ extensive,” 2 but which 
pales into insignificance when compared with the employment 
of mines in the two Great Wars. Rut the experience, how¬ 
ever limited, acquired in 1904 proved that, in the interest 
not only of neutrals but also of enemy non-combatants, it 
was necessary to frame rules relative to the laying of automatic 
contact mines, both anchored and unanchored. The Second 
Hague Peace Conference was accordingly able to give consider¬ 
able attention to this subject in 1907. 3 The British Delegate 
was the first to propose that the employment of unanchored 
automatic submarine contact mines, or of any contact mines 
which do not become innocuous as soon as they get loose, should 
be prohibited; also that no contact mines at all should be 
allowed except in the territorial waters of a belligerent or of 
his enemy wit hin a distance of ten miles from the shore batteries 
of a military port. The discussion, however, merely resulted 
in what Westlake rightly calls an “ emasculated Convention.” 4 

1 International law situations (1989), pp. 35 ci seq. For the British 
view regarding the establishment of war zones, see Journal of the Royal 

United Service Institution, vol. 74 (1929), pp. 331 et seq., and vol. 80 (1935), 
pp. 476 et seq. 2 Oppenhcim, vol. ii, p. 471. 

* The problem was also considered by the Institute of International 
Law in 1906 (Anmiaire, vol. 21 (1906), pp. 830-345), and draft articles 
were voted at its meetings in Paris in 1910 (ibid., vol. 28, p. 177), and in 
Madrid in 1911 (ibid., vol. 24, p. 302). 

4 Westlake, vol. ii, pp. 313-314. 
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§ 563. Provisions of The Hague Convention, 1907.—By this 
Convention 1 it is prohibited (rr) to lay unanchored automatic 
contact mines not so constructed as to become innocuous an 
hour at most after those who laid them have lost control over 
them; (b) to lay anchored automatic contact mines which do 
not become innocuous as soon as they have broken their 
moorings; and (a) to employ torpedoes which do not become 
innocuous when they have missed their aim (article 1). Article 2 
of the Convention makes it illegal “ to place automatic con¬ 
tact mines before the coasts and ports of the enemy with 
the sole object of intercepting commercial navigation.” The 
insertion of this provision appears quite useless since no 
belligerent is likely to admit that, he is laying mines solely in 
order to destroy the merchant vessels, and not the warships, of 
his adversary. 

§ 56k British declaration at the Conference.—It will be 
seen that the Convention nowhere definitely prohibits the laying 
of mines in the open sea and all attempts in this direction at 
The Hague were frustrated by the attitude of Baron Marshall 
von Biebcrstein, the German Plenipotentiary. 2 Sir Ernest 
Satow, on behalf of the British delegation, emphasised in a 
remarkable speech that Great Britain could not regard this 
arrangement as furnishing a final solution of the question. It 
did not consider that adequate account had been taken in 
the Convention of the rights of neutrals to protection or of 
humanitarian sentiments which could not be neglected. The 
high seas are a great, international highway. If, in the present 
state of international law and custom, belligerents are permitted 
to fight their batt les there, it is none the less incumbent on them 
to do nothing which might, long after their departure from a 
particular place, render this highway dangerous for neutrals 
who have ail equal right to use it. 

§ 565. German declaration.—Baron Marshall von Bicber- 
stein, whilst refusing to accept a stringent regulation on the 
laying of mines, made a declaration that “military acts arc 
not governed solely by principles of international law. There 
are other factors. Conscience, good sense and the sentiment 
of duty imposed by principles of humanity will be the surest 

1 Convention No. VIII. Halilicd by Great Britain on January 20, 
1910. See also below, § #21. 

2 Hall, p. 039. Article 20 of the Oxford Manual of 1913 forbids the 
placing of automatic contact mines, whether anchored or not, on the high 
seas (Annuairc, vol. 20, p. 045). The provisions of The Hague Convention 
are reproduced in section Oi l of the U.S. Naval Warfare . 
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guides for the conduct of sailors and will constit ute the most 
effective guarantee against abuses. The officers of the German 
navy. I proclaim it loudly, will always fulfil in the strictest 
fashion the duties which emanate from the unwritten law of 
humanity and civilisation. 1 entirely recognise the importance 
of the codification of rules to be followed in war. Hut it would 
be well not to issue rules the st rict observance of which might 
be rendered impossible bv the force of things. As to the 
sentiments of humanity and civilisation, I cannot admit, that 
there is any Government or country which is superior in these 
sentiments to that which I have the honour to represent.” 

Judged by the many violations of the principles of 
“humanity and civilisation" committed by Germany in the 
two Great Wars, von Hiebcrstciu’s declaration sounds to modern 
cars as deliberately cynical. 

§ a (JO. Inadequacy of The Hague Convention. -Another 
defect, of the Convention was that a wide measure of discretion 
was left to belligerents under article 3 which provided (a) that 
when automatic contact, mines are employed every possible 
precaution must be taken for the security of peaceful shipping 
and (b) that belligerents must do their utmost to render such 
mines harmless within a limited time, and should the mines 
cease to be under observation to notify the danger zones as 
soon as military exigencies permit by a notice addressed to 
mariners and to the Governments concerned. Moth on signing 
and on ratifying this Convention, Great Hritain declared “ that 
the mere fact that this Convention does not prohibit- a particular 
act or proceeding must not be held to debar His liritannic 
Majesty’s Government from contesting its legitimacy.” 

§ 5(57. Violation of the Convention by Germany during the 
two Great Wars. At the beginning of the war of 191418, 
Germany placed many minefields from time to time without 
warning and several hundred neutral as well as Hritish vessels 
were sunk by them in breach of the Convention. Great Ilritain 
on laying mines for the first, time during the war, in retaliation 
for the German action, made a public announcement on 
October 2, 1914, as to the danger areas and gave instructions 
by means of which neutral shipping could avoid them. 1 Pilots 
and sailing directions were also supplied to the masters of the 
neutral vessels. In reply to the American Note of February 19, 
1917, Great. Hritain maintained that “no true comparison 
can be drawn between the c danger area ’ proclaimed by His 
1 Pari. Papers, Misc., No. G (1915). 
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Majesty’s Government and t lie 4 (lunger /one ’ proclaimed by 
the German Government . The British Proclamation is directed 
against submarines engaged avowedly in cruel and illegal 
depredations; whereas the German Proclamation is directed 
against lawful trade.” 1 

In the Second World War, Germany again disregarded the 
terms of the Convention and used mines on a much larger scale 
which she laid in several instances by aircraft or fast coastal 
vessels. She also employed magnetie and acoustic mines 
capable of exploding without actual contact with the passing 
ships. Many of these mines were not anchored at all, but 
simply scattered indiscriminately over the sea, thus constituting 
a serious danger to world shipping. As a reprisal, the British 
and French Governments resorted to the mining of Norwegian 
waters in April 1910 in view of Norway’s inability to prevent 
the misuse of its waters by Germany. 2 

§ f>(>8. Laying of mines by neutrals.— The question whether 
a neutral State is entitled to place mines in its territorial waters 
in time of war is highly controversial, but the belter opinion is 
that this right must be recognised if rendered absolutely 
necessary by urgent reasons of self-defence or in order t o protect 
any violation of neutral rights by either of the belligerents. 
In such a ease, the neutral Power must conform strictly to the 
rules governing the laying of mines by belligerent States. 
More particularly, it must notify in advance the place 44 where 
such mines have been laid,” in accordance with article 2 of the 
Convention. The 44 uniform rules of neutrality ” adopted in 
1938 by Denmark, Estonia, Latvia, Lithuania, Norway and 
Sweden provided 44 that belligerent warships are not permitted 
to enter inner waters whose entrance is barred by sub¬ 
marine mines and other means of defence,*' 3 thus asserting 
the right of neutral Powers to place mines in their territorial 
waters. 

1 Reply (luted Julv 10, 11)17. V.S. Foreign Relations , Supplement 1, 
vol. i (11)17). p. 511), and vol. ii (1918), p. 1700 Articles 7 mid 8 of the 
French Instructions of 1934 adopt the provisions of The Hague Convention 
with regard to the laying of mines liy the signatory Stales and prescribe 
“all possible precautions for the safety of peaceful navigation." Article 
14 of the Italian Laws of Neutrality of 1938 also provides that “whenever 
automatic contact minefields are to be laid along the coast, of the State, 
every precaution for the safety of navigation shall he taken. The limits 
of the mined zone shall be notified to the other Slates and brought to the 
notice of mariners with proper directions.” 

1 Hack worth, vol. 7, p. 148. 

3 Dcak and Jessup, Collection of neutrality laws (1939), pp. 480 el seq. Cf . 
article 0 of the rules voted by the Institute of International Law at Madrid 
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Submarine Cabi.es 

§ 509. Question of their treatment in time of war.—When 
we turn to the question of what arc the rules of international 
law governing the treatment of cables in time of war, w T e are 
met with the difficulty that there do not appear to be any which 
are clearly ascertainable. The only international Convention 
dealing with the matter is article 51 of the .Regulations 
on land warfare attached to the Fourth Hague Convention, 
1907, which is as follows: “Submarine cables connecting an 
occupied territory with a neutral territory shall not be seized 
or destroyed except in case of absolute necessity; they must 
also be restored and the indemnities for them regulated at the 
peace.” This is limited to land warfare where one belligerent 
occupies the territory of his adversary and seizes or destroys 
the landing ends of the cables connecting the territory with a 
neutral State. 1 

Submarine cables were placed under the protection of the 
Powers parties to flic International Convention signed at Paris 
on March 14, 1884, but, as stated in article 15, “ freedom of 
action” is reserved to belligerents and the Convention is 
therefore only applicable in time of peace. 2 Lord Lyons, on 
behalf of Great Hritain, emphasised this point by declaring that 
“Her Majesty's Government understands article 15 in this 
sense, that, in time of war, a belligerent, signatory of the 
Convention, shall be free to act in regard to submarine cables 
as if the Convention did not exist.” 

§ 570. Discussions by the Institute of International Law 
and by the U.S. Naval War College.—The Institute of Inter¬ 
national Law discussed the subject on two occasions 3 and 
formulated proposals for the treatment of cables, but the dis¬ 
cussions revealed considerable differences of opinion. This 
was only to be expected as the interests of neutrals and the 


in 1011: “a neutral State is entitled to Jay mines in its territorial waters 
for the defence of its neutrality. It must, in such a case, observe the same 
rules and take the same precautions as those imposed on the belligerents” 
(Aunuaire, vol. 24, p. 302). Cf. KiistatJiiades, Mine Warfare and Inter¬ 
national Law (1043), pp. 12-13 (in Greek). 

1 Article 8 of Hague Convention V of 1007 deals with the use of cables 
in neutral States by belligerents. See also Pearce Higgins, Submarine 
cables and international law, B.Y.I.L., 1021-22, pp. 27-3(1. 

1 Sec also supra , § 400. 

* Brussels in 1879 and again in Brussels in 1002, Annuairc, vol. 8, 
pp. 351-304, and vol. 10, pp. 301-832. 
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rights of belligerents are in conflict on this matter. The topic 
has also been examined on several occasions by a body in close 
touch with the realities of war, the U.S. Naval War College. 
The College, in considering the provisions of the U.S. Naval War 
Code of 1900 (which was withdrawn in 1904), recommended 
that in the ease of all cables, irrespective of their ownership, 
satisfactory censorship should be provided, except where they 
were otherwise exempt; the treatment of cables between parts 
of the eneniv State, or connecting the belligerent States, was 
to be dealt with as warlike necessities required; interruption 
of cables between an enemy State and a neutral State was 
approved “ outside of neutral jurisdiction ” (e.g. on the high 
seas or in belligerent territorial waters) “ if the necessities of 
war require,” but cables between two neutral States were to 
be inviolable and free from interruption. 1 

§571. Provisions in the Treaty of Versailles, 1919. —The 
Treaty of Versailles provided that “Germany renounces on her 
own behalf and on behalf of her nationals in favour of the 
Principal Allied and Associated Powers all rights, titles or 
privileges of whatever nature in the submarine cables set out 
below or in any portions thereof.” Here followed a list of the 
German cables with their description. “ The values of the 
above-mentioned cables or portions thereof in so far as they are 
privately owned, calculated on the basis of the original cost, 
less a suitable allowance for depreciation, shall be credited to 
Germany in the reparation account.” a It will thus be seen 
that the German cables, so far as they were state-owned, were 
confiscated, but in so far as they were privately-owned, their 
value formed part of the reparation for which Germany was to 
receive credit. This appears to be the first time that sub¬ 
marine cables have been thus disposed of in a peace treaty . 3 

§ 572. German policy on cables.—The importance of the 
cable as an instrument of imperial expansion was firmly grasped 
by Germany as long ago as 1887, when she decided to free 
herself from the necessity of sending her messages to the United 
States through England, and to dispute the British cable 
hegemony in every part of the world w r here her interests were 

1 Inter national law situations, 19021, pp. 28-210. See also Admiral 
Stockton in Proceedings of V.S. A 'aval Institute , vol. 24, p. 4521, and below, 

8 570. 

1 Part VIII, Annex vii. Cf. articles 150 and 244 of the same Treaty. 

* The Treaty of Peace with Italy, 1947, contains several provisions on 
submarine cables: article 79 (5) and Annex XIV (21), Alisc. No. 1 (1947) 
[Cmd. 7022]. 
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involved. Not only were cables a pari of German machinery 
for acquiring a widespread empire, but they assisted in enabling 
her to obtain a position of economic and political influence in 
quarters where the acquisition of territorial possessions was 
not for the time being possible. 1 The encouragement of the 
formation of private companies assisted by subsidies from public 
funds was to a great extent a means of concealing the true 
object of this imperialist policy, and this concealment was 
further helped by the association of some foreigners in the 
enterprise, as was done in the establishment of the Dcutsch- 
Niederlandisehe TclcgraphciigcscIIsohaft. The companies were 
in form international, blit in fact controlled by Germany in the 
interests of her imperial policy. When the war broke out in 
1914 these cables were severed by the Allies at sea and portions 
were relaid. On the general principles of international law 
applicable to naval warfare there was a strong ease for their 
confiscation. 

§ 573. Classification of international cables.—International 
cables may be classified in various ways: (1) those connecting 
different parts of a belligerent State; (2) those connecting two 
or more belligerent States; (3) those connecting a belligerent 
and a neutral State; (4) those connecting two neutral States. 
Considered from the point of view of ownership, cables may be 
owned (a) by a belligerent State; (b) by a belligerent company; 
(c) the latter may be subsidised or unsuhsidised; (d) or they 
may be owned by a neutral Stale or a neutral company. Again, 
cables connecting two neutral States may, as was the case with 
some of the German cables in t he First World War, form part of a 
larger system, one terminus of which is in a belligerent country. 
All are capable of use in time of war, though such use may, in 
some cases, be in a neutral State. When the whole is enemy- 
owned and there is not a stringent and efficient censorship by the 
neutral State, the risk of the cables being employed for un¬ 
neutral service is so great: that a belligerent is not likely to 
allow them to function; but lie will be liable to pay com¬ 
pensation if the destruction is eventually proved to have been 
unjustified. 2 

§ 574. Practice followed in previous wars. -There existed 

1 Lcsage, Lex cables smtsmarins alirmamis (19915), passim , and Pearce 
Higgins, op. cil ., p. 29. 

* See the Heport of the Law OITieors of Ihe Crown, dated July 12, 1898: 
“if a belligerent destroys a ruble wantonly and without sufficient necessity, 
the innocent, neutral owners of the injured cable would have an equitable 
ground for compensation,” McNair, vol. 3, p. 892. 
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several precedents for the flitting of the German cables in the 
tirst Great. War. Thus, Chile cut. the British cable connecting 
her territory with Peru in the war which ended in 1883, but 
made compensation to the company owning it. The United 
States when at war with Spain in 1898 found that military 
necessities demanded the cutting of cables uniting Cuba, 
Manila and Porto Bieo with the outer world, even though they 
were neutral (British) property. The cutting of the Manila- 
Hong-Kong cable put out of action an instrument of particular 
value to the general commercial interests of the Par Hast. 1 
The refusal of the United States to make any compensation to 
the British Cable Companies formed the subject, of claims before 
the British-Ameriean claims Arbitration Tribunal in 1023. The 
claims were disallowed on the ground that “ not only does the 
cutting of cables appear not to be prohibited by the rules of 
international law applicable to sea warfare, but such action 
may be said to be implicitly justilied by that right of legitimate 
defence winch forms the basis of the rights of any belligerent 
nation." 2 The Tribunal further found that the degree of 
Spanish control over the Manila-Hong-Kong cables was such 
that “they were invested with the character of works of 
public utility."’ :t Westlake’s opinion is based on the same 
view: “Neutrals are not entitled to an indemnity for the 
damage suffered through lawful acts of war by the property 
which they have connected with a territory under military 
occupation by their residence or business in it. On the same 
principles a neutral State or company, interested in a cable 
landed in belligerent territory, can claim no indemnity when 
the enemy cuts it in that territory or the waters belonging to it. 
If international agreement should ever make it lawful to cut it 
in the open sea, justice would require that the same agreement 
should declare an indemnity to be due/’ 4 

§ 575. Proposed assimilation of cables to ships or bridges.— 
Two theories have been advanced as to the nature of submarine 
cables so as to provide analogies from other branches of law. 
One is that cables must be assimilated in their treatment to 
ships and, since it is not lawful to sink a mail steamer because 
circumstances prevent a verification of her contents, therefore 

1 K. J. Urn Inn, International laic ami diplomacy of the Spanish-American 
War (1908), p. 212. 

2 Text of the Award, November 9, 1923, in A.J.I.L., vol. 18 (1924), 
pp. 835-842. 

8 Case of The Eastern Extension, Australasia and China Telegraph Coy., 
Nielsen's Report (1920), p. 73. 4 West-lake, vol. ii, pp. 118-119. 
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it is not lawful to cut a cable because it cannot be ascertained 
what messages are being sent by it. According to another 
view, cables are in the nature of bridges connecting two terri¬ 
tories; they are therefore liable to be damaged or destroyed 
in circumstances analogous to those permitting the exercise of 
the rights of war on land. 1 But there appears to be no need 
for 44 ship ” or 44 bridge ” theories; the great object of naval 
warfare is to stop the circulation of the enemy’s commerce and 
to cut his means of communication whether for the carriage of 
troops, property or intelligence, and cables are of the utmost 
importance in maintaining such intelligence. It is, in fact, 
unnecessary to emphasise the importance of cables in time of 
hostilities in promoting the purposes of war. Belligerents 
formerly sent their secret messages and dispatches by ships 
which were liable to visit, search and capture; they now have 
cables for this purpose, tables cannot be visited and searched 
and therefore, as the late M. Renault said: 44 Belligerents must 
find in the new situation an equivalent for the protection which 
they have lost.” The new defence afforded by the cutting 
of cables in the open sea cannot be renounced by a belligerent 
44 because otherwise there would no longer be any means of 
defence at all.” 2 A cable may be of greater value in war than 
a cargo of contraband or a blockade-runner. In the Second 
World War, Great Britain did not hesitate to interrupt enemy 
cables and in some cases to pick them up and use them elsewhere. 
Similarly, Italy cut British cables in the Sicilian channel in 1940. 
Control of communications is vital in naval warfare, and should 
any international agreement be reached on the subject of 
submarine cables in time of war, it is almost certain that it 
will contain provisions regarding their belligerent use. 

§ 570. United States Naval Warfare.---The* present practice 
is summarised in the United States Laze of Naval Warfare as 
follows: “Submarine telegraph cables between points in an 
enemy’s territory, between points in the territories of enemies, 
between points in the territory of an enemy and neutral territory 
or between points in occupied territory and neutral territory 
are subject to such treatment as the necessities of war may 
require. Submarine telegraph cables between two neutral 
territories should be held inviolable and free; from interference.” 3 

1 Latifi, Effects of war on property (1909), p. 114. 

2 Annuaire, vol. 19 (1902), p. 314. See also the provisions con¬ 
tained in article 54 of the Oxford Manual of 1913; ibid., vol. 20, 
pp. 657-058. 

2 Section 520 (5). 
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YVIRELESS TeLKG UA1MIY 

§ 577. Provisions of The Hague Convention, 1907—Article 
3 of the Fifth Hague Convention respecting the rights and 
duties of neutral Powers and persons on land forbids belligerents 
(a) to erect on the territory of a neutral Power a wireless 
telegraphy station or any apparatus intended to serve as a 
means of communication with belligerent forces on land or sea; 
(ft) to make use of any installation of this kind established by 
them for purely military purposes before the war on the territory 
of a neutral Power, and not previously opened for the service 
of public messages. 1 Ry article 8 of the same Convention, a 
neutral Power is not 44 bound to forbid or restrict the employ¬ 
ment, on behalf of belligerents, of telegraph or telephone cables, 
or of wireless telegraphic apparatus whether belonging to it, 
or to companies or to private individuals.” Article. 9 enforces 
strict impartiality on a neutral both as regards state-owned or 
privately-owned means of communication. 

Article 3 was suggested as the result of the experiences of 
the Russo-Japanese war. Russia which, before tin* outbreak 
of the war, erected a wireless telegraphic apparatus on one of 
the hills of Port Arthur, had a receiving station at Chcl'oo on 
the Chinese side of the Po-eliili Strait and the beleaguered 
garrison was enabled to keep in touch with the Russian Govern¬ 
ment and the outer world. This lasted till August 1901, when 
the station at Chefoo was destroyed by the Chinese. It was 
undoubtedly a breach by Russia of the law of neutrality since 
she was using a neutral territory for belligerent purposes. 
Articles 8 and 9 refer to wireless or telegraphic or telephonic 
stations belonging to private persons or a neutral State, on its 
own territory, and the use of these may be prohibited or 
allowed at the pleasure of the neutral State, provided that such 
prohibition or permission is withheld or given impartially to 
both belligerents; whereas the installations mentioned in 
article 3 belong to belligerents. In practice, such a distinction 
is very diflicult to establish. It was clearly understood by the 
States participating at the Conference that the liberty of a 
neutral State to transmit dispatches, by means of telegraph, 
wireless or submarine cables, did not imply the right of making 
use of them, or of permitting them to be made use of, in order 
to render assistance to one of the belligerents. 2 

1 C/. article 5 of Convention No. XIII, below, g 710, note. 

1 I1.P.C., pp. 200 cl scq. 
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§ 578. Recommendations on the use of wireless.—The 
Institute of International Law at its meeting in 1900 discussed 
the treatment of vessels lilted with wireless telegraphy within 
a strategic area and proposed that belligerents may even on 
the high seas, in the zone covered by the sphere of action of 
their military operations, prevent the use of wireless telegraphy, 
even by a neutral subject. 1 2 Article 50 of the Oxford Manual 
of the Institute provides as penalty the removal by force of 
the offending vessel outside the forbidden zone and, in addition, 
if any communication is proved to have been made of an 
unncutral character, the seizure of the vessel.- The Hague 
Commission of Jurists appointed under the terms of the 
Washington Kesolution, 19*22, which sat from January to 
February 1928, recommended the following article on the sub¬ 
ject : In case a belligerent commanding ollicer considers that the 
success of the operation in which he is engaged maybe prejudiced 
by the presence of vessels or aircraft equipped with radio 
installations in the immediate vicinity of his armed forces, or 
by the use of such installations therein, he may order neutral 
vessels or neutral aircraft on or over the high seas (a) to alter 
their course to such an extent as will be necessary to prevent 
their approaching the armed forces operating under his com¬ 
mand ; or (b) not make use of their radio transmitting apparatus 
while in the immediate vicinity of such forces. A neutral 
vessel or neutral aircraft which does not conform to such 
directions, of which it has had notice, exposes itself to the risk 
of being bred upon. It will also be liable to capture and may be 
condemned if the Prize Court considers that the circumstances 
justify condemnation. 3 

§ 579. Procedure followed in the First and Second Great 
Wars.—The practice generally adopted by neutral States 
during the war of 1914-18 was directed to preventing belligerent 
ships from using their wireless installations whilst in neutral 
ports. As an instance, the case of the German vessel The 
Mecklenburg may be quoted whose wireless apparatus was 
sealed by the Swedish authorities in February 1916, immedi¬ 
ately it was discovered that she was employing it for the 
transmission of intelligence. 

The policy followed by the American Government on the 

1 Annuuire, vol. 21, p. 84, Cf. art icle 4 of the Tenth Hague Convention 
of 1907 as regards the treatment of hospital ships in similar areas. 

2 Ibid., vol. 20, pp. 055 050. 

9 Article 7 of The Hague Air Rules; Pari. Papers, 1924 [Cmd. 2201]. 
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outbreak of the war in 1914 was to assume control of all the 
private wireless stations erected in the United States and to 
prohibit the sending of all code or cipher messages. 1 The same 
practice was put into force at the beginning of the Second 
Great War. 2 


Bombardment or Coast Towns 

§ 580. Conditions governing their bombardment, (a) 

Fortified ..There is no doubt that the bombardment of fortified 

coast towns whether the navy is acting independently or in 
conjunction with air and hand forces lias always been and 
continues to be a perfectly legitimate act of warfare. 

(b) Open and undefended, ■■ The question whether open and 
undefended coast towns could be bombarded or held to ransom 
under a threat of bombardment was disputed for a considerable 
time. The subject did not. come within the topics for discus¬ 
sion at The Hague Conference in .1899, although that Conference 
expressed the hope that the question might be examined by a 
future Conference. It had previously been considered by the 
Institute of International Law in 189(5, 3 and a series of articles 
was prepared dealing wit h!he matter, which proved of consider¬ 
able assistance in 1907 when t he Second Hague Conference was 
entrusted with its consideration. The question had formed the 
subject, of correspondence in 77/e Times to which the late 
Professor Holland contributed several letters in 1888, upholding 
the principle that the action of British ships during the naval 
mnnunivres earned out in England in that year were contrary 
to international law. lie contended that the bombardment of 
an open town ought to be allowed solely for the purpose of 
obtaining requisitions in kind necessary for the enemy fleet, 
and contributions in lieu of requisitions, or by way of reprisals 
or in ease a town defended itself against occupation by enemy 
troops approaching on land. 4 These views were accepted by the 
Institute of International Law 5 and were incorporated in the 
United States Naval War lode of 1900, prepared by Admiral 
Stockton, which was, however, withdrawn in 1904. 

§ 581. Provisions of the Ninth Hague Convention of 1907. 
— It was on the lines laid down by the Institute that 

1 Garner, vol. 2, pp. 410-411. 

2 Oppenheim, vol. ii, p. 749. See also below, § 71(5. 

3 Annuairc, vol. 15 (180(5), pp. 145, 150, 318. 

4 See also Holland, Studies in international iaiv (1898), pp. 90-111. 

6 Annuairc, vol. 15 (1890), pp. 145 -151 and 309-315. 
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Convention (No. 9) “ respecting bombardments by naval forces 
in time of war ” was adopted by The Hague Conference of 1907. 
This Convention provides an example of the influence of inter¬ 
national lawyers on military practices. As Great Britain is a 
party to this Convention, subject to a reservation to be shortly 
mentioned, it is necessary to deal with it in some detail. 

To commence with the prohibitions. The attack or 
bombardment by naval forces of ports, towns, villages, habita¬ 
tions or buildings which are not defended is prohibited under 
all circumstances and conditions (article 1, par. 1). The article 
omits the words “ by any means whatever ” inserted in Hague 
Convention No. IV on land warfare with the express intention 
of including in the prohibition the throwing of projectiles from 
aeroplanes. Professor Holland was of the opinion that the 
words were left out; by inadvertence in the Convention 14 having 
regard to what passed in Committee*' and to the recital of tlie 
Convention which sets out the propriety of extending to naval 
bombardments the principles of the regulations on the “ laws 
and customs of war on land.” 1 

The bombardment of undefended ports, towns, villages, 
habitations or buildings for the non-payment of contributions 
in money is prohibited (article 4). The rule for naval forces is, 
in this case, stricter than in land warfare and ‘ k with reason, 
because the naval force has no other market at hand in which 
to supply itself with what the locality cannot, furnish in kind, 
and the money, unexpended, would not relieve its necessities.” 2 

The pillage of a town or place, even when taken by assault, 
is prohibited (article 7). 

§ 582. Definition of the term “ undefended town.”—These 
clear prohibitions, which certainly mark a stage in the develop¬ 
ment of a definite rule of international law on a subject which 
had hitherto not been free from doubt, are considerably 
weakened by the remaining four articles of this Convention, but 
a word must be said in regard to the first prohibition. What 
is an undefended town ? The Conference declined to attempt 
a definition except in a negative sense; the second paragraph 
of the first article states that a locality cannot be bombarded 
by reason of “ the sole fact that automatic submarine contact 
mines are moored before its port.” Great Britain has, very 
properly in our opinion, refused to accept this paragraph and 
it was also excluded by France, Germany and Japan. Mines 

1 Letter to The Times , August 6, 1909. 

* Westlake, vol. ii, p. 184. 
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may prove far more dangerous than guns, and if undefended 
const towns are now free from bombardment, what is the object 
of placing mines before them ? The price of immunity from 
bombardment is that the place shall be left, open to the enemy 
to enter. 1 This exception cannot certainly stand the test of 
war. 

§ 583. Destruction of military works in undefended towns. 
-•Under article 2, if a town, although undefended, contains 
military works, military or naval establishments, stores of arms 
or of material of war, workshops and installations suitable to 
be used for the wants of the enemy licet or army, or ships of war 
lying in port, a naval commander can proceed to destroy all 
these by bombardment after a summons fixing a reasonable 
delay and if other means are impossible and the local aut horities 
have not destroyed them within a fixed lime. In that case, he 
incurs no responsibility for the involuntary damage which may 
be occasioned by the bombardment. The commander must, 
however, take all measures required for causing the least 
possible inconvenience to the town, but he may bombard the 
objects referred to at once, if military necessities demand 
immediate action. This provision appears to be a very 
necessary one. An undefended town may be an important 
railway junction or a centre with engines and rolling stock in 
great quantities, or it may contain floating docks, or be a bunker¬ 
ing port;. There may be enemy ships of war or transports in 
port, which it is essential to prevent from joining their own 
fleet; to give notice in the latter ease might prove fatal to the 
operation. The term “ military necessities is wide enough to 
cover many eases, and the construction of the expression must 
therefore be left to the honour and good sense of naval com¬ 
manders: it might, and probably will, he held to include a right 
to bombard stations, aerodromes, bridges, embarkations, and 
all other naval, military and air establishments belonging to 
public authorities or private persons. 

§ 581. Requisitions by naval forces.—Article 3 deals with 
the case of requisitions. The bombardment of undefended 
ports, towns, villages, habitations and buildings is allowed, 
after express notice, if the local authorities refuse to obey a 
formal summons to furnish requisitions of victuals or other 
provisions, necessary for the actual needs of the naval force 
before the locality. The requisitions must be in proportion to 
the resources of the locality and can only be demanded in the 
1 Westlake, vol. ii, pp. 182-183. 
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name of the commander of the naval force and must he paid 
for as far as possible in ready money or recorded by receipts. 
The exigencies of naval warfare allow in this case steps to be 
taken in excess of those permitted in land warfare. An army 
of occupation is entitled to requisition provisions in occupied 
territory, and if they arc not forthcoming the army will take 
them; blit in naval warfare it may be almost, impossible to do 
this, though if the ships are in great need, and the enemy’s 
troops are not in the neighbourhood, this would probably he 
done. It is, however, clear under this Convention that a town 
which can, but- refuses to. provide the supplies demanded can 
be bombarded by way of punishment. The naval eommander 
is left to be the sole judge as to whether the* requisitions are 
proportioned to the resources of the place and should his de¬ 
mands be in fact excessive, and bis judgment of the capabilities 
of the town exaggerated, the already half-starved inhabitants 
may find themselves subjected to the sufferings caused by a 
naval bon \ bare 1 men t. 

§ 585. General rules on naval bombardments.—Articles 5, 
6 and 7 deal with naval bombardments generally and not only 
with those of undefended towns. They arc to the effect that a 
commander must, as far as possible, spare buildings devoted to 
public worship, art, science and charity, historic monuments 
and places where sick and wounded arc collected, provided that 
they are not being used at the same time for military purposes. 
These places must be indicated by the inhabitants by “ visible 
signs consisting of large stiff rectangular panels divided diagon¬ 
ally into two coloured triangles, the upper portion black, and 
the lower portion white ” (article 5). This sign was devised by 
a small committee of three naval ollieers. 

The commander of the attacking naval force must, before 
commencing the bombardment, do all he can to warn the 
authorities except when military exigencies do not permit it 
(article 6). This limitation and the form of the section were 
due to the representations of Captain Oil lev and the Japanese 
naval delegate. Warfare at sea often demands a speedy and 
unanticipated assault. If a squadron has managed to appear 
before a fortress without its presence becoming known to the 
enemy, to give notice of an impending attack would nullify 
the effect of the manoeuvre. 1 

§ 580. Practice in the Italo-Turkish war, 1912.—The Hague 

1 The majority of these provisions are now incorporated in the U.S. 
Naval Warfare (sections 021-02:5). 



THE 11EGI0N OF NAVAL WAR 


481 


rules were tested, for the first time, during the war which broke 
out between Italy and Turkey in 1912 when the Turkish 
gunboat Awni-llla , lying in the port of Beirut, was lired 
at and destroyed by the commander of an Italian squadron 
after she had refused to surrender within the time limit pre¬ 
scribed by the Italian naval authorities. As a result of the 
firing by the Italian cruisers, some shells burst on the quay and 
damaged a few buildings and also killed or wounded a number 
of civilians. Although the Turkish Government protested 
against, this action, it appears that the Italian commander 
acted within the rule prescribed by The Hague Convention. 

§ 587. Violation of the rules regarding naval bombardments 
by Germany. During the war of 1914-18, on more than a 
dozen occasions, the coasts of Great Britain were bombarded by 
German naval forces. Some of these bombardments appear to 
have been directed against naval or military establishments or 
works, hut several of them, such as those of Scarborough, 
Whitby, Lowestoft and Ramsgate, had no military objectives 
at the time. 1 The Ninth Hague Convention contains an article 
common to all the Conventions, to the effect that its provisions 
are only applicable between the contracting Powers and only 
if all the belligerents are parties thereto (article 8). Italy and 
Turkey amongst the oilier belligerents had not ratified the 
Convention. It. is, therefore, probable that Germany was not 
bound by this Convention, hut as she ratified the C onvention, 
and as its terms were in the main declaratory of the rules of 
international law on the subject, the German action in regard 
to the places mentioned w r as a violation of these principles. 2 
These violations were repeated by Germany, but on a much 
wider and extensive scale, during the Second World War. 
She was the first nation to embark on the indiscriminate 
bombing and bombardment of all towns without any legal or 
humanitarian considerations. The Allies also adopted, in the 
later phases of the war, the indiscriminate bombardment of 
German coasts by way of retaliation. 

1 Corbett. Naval operations , vol. 2, pp. :n <7 svq., and Jennings, Open 
Ton us , B.Y.I.L., vol. 22 (101*5), pp. 258 204. 

2 Hull, ]>. 520; Oppcnlieiiu, vol. ii, p. 510. 



CHAPTER XIV 


EFFECTS OF TIIE OUTBREAK OF WAR AT SEA 

§ 588. Declaration of war.—The principle that war should 
never be commenced without a previous declaration has under¬ 
gone many variations at different times. The correct procedure 
is that a declaration should precede the outbreak of hostilities. 
But frequently acts of war took place in the seventeenth and 
eighteenth centuries and the formal declaration followed 
afterwards. The great majority of the earlier writers on inter¬ 
national law were of the view that, some public declaration of 
war was essential, and Valin writing in 1770 boldly allirmed 
that the operations of Admiral Boscawcn in North America 
in 1754 constituted acts of piracy because* no actual declaration 
of war had been made. It. cannot, however, be contended 
that that view was generally accepted as a binding rule before 
the Sceond Hague Conference of 1007, which met soon after 
the Busso-Japanese war and therefore had very much in mind 
the events connected with these hostilities and the fact that 
Japan had embarked upon hostile acts against Russia before a 
formal declaration of war. 1 

The delegates at The Hague Conference agreed on the 
adoption of Convention No. Ill, which was ratilied by Great 
Britain and all the Great Powers (except Italy), under which 
they bound themselves that hostilities should not commence 
without previous and unequivocal warning in the form of a 
declaration of war giving reasons, or of an ultimatum with a 
conditional declaration of w r ar. The parties also agreed to 
notify the existence of a state of war without delay to neutral 
signatory States whose responsibilities are, as a rule, not engaged 
until they receive the notification; this may be made by 
telegraph. But a neutral Power cannot plead as a defence the 
absence of notification if it was in fact aware of the existence 
of hostilities. The Convention contains no clause imposing 
any period of delay between this intimation and the beginning 
of hostilities, and the Conference expressly rejected a motion 

1 The Russian warships in Port Arthur were attacked by the Japanese 
fleet on February 9, 1904, viz. two days before the formal declaration of 
war by Japan. 
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to provide that ail interval of twenty-four hours should elapse 
between the delivery of the declaration and the commencement 
of hostilities. The war of Italy against Abyssinia in 1935, 
that of Japan against China in 1937 and that of Germany 
against Poland in 1939 commenced without any declaration of 
war. Germany further in fringed the principle accepted by her 
at The Hague Conference when she started several wars in 1940 
and 1941 without any previous declarations. In her acts of 
unprovoked aggression against Great Britain and the United 
States in December 1941, Japan likewise violated the provisions 
of The Hague Convention under which she bound herself not to 
start hostilities without previous warning. 1 

§ 589. Consequences of the outbreak of war.—The out¬ 
break of war immediately confers on a belligerent the right to 
seize and contiscate enemy merchant vessels on all areas of 
the sea outside neutral territorial waters. All enemy warships 
and public vessels met by a belligerent man-of-war on the 
high seas, or within the territorial waters of either belligerent, 
may also be attacked at once and the attacked vessel may, of 
course, defend herself by a counter-attack.- 

Enemy goods arc also liable to condom nation, unless protected 
by the neutral flag, on the ground that private property at sea 
is not immune from confiscation. 

Freedom of the Seas in Time of War 

§ 590. Right of capture of enemy property at sea.—For 
some time before the beginning of the war in 1914 there was 
in England an increasingly strong movement in favour of what 
may be characterised as the principle of the “ immunity of 
private property at sea.” Two classes of persons were, engaged 
in the propaganda: theoretical exponents of international law 
and idealist philosophical statesmen and politicians. In the 
pursuit of their object, these doctrinaires too often lost sight 
of the actualities of the situation. A third body of persons 
who, after duly weighing the arguments, had conic to the 
conclusion that it would be in the best interests of Great 
Britain to adopt the principle of the abolition of the right of 
capture of private property at sea, must also be mentioned. 

1 Communication of Mr. Winston Churchill (as lie then was) to the 
Japanese Charge d'Affaires in London, December 8, 1941, London Gazette, 
December 11, 1941. 

s Oppcnheiin, vol. ii, p. 405. 
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The attitude of the? British Government remained firm against 
any change till The Hague Conference of 1907, when the 
instructions to 1 he British delegates to vote against the American 
proposal for the exemption from capture of enemy property 
nevertheless showed signs of concession, but the conditions 
then suggested for the possibility of a compromise were not 
forthcoming. 

§ fi91 . Distinction between land and sea warfare. —As 
regards the right of capture of private property at sea, it cannot 
be too often emphasised that there is a confusion of ideas in 
comparing it with private property on land. War, as Sir 
Julian Corbett points out, is made not for the purpose of doing 
the enemy all the harm we can, “ but to bring such pressure to 
bear on him as will force him to do our will—that it will convince 
him that to make peace on our terms is better than continuing 
to fight.” 1 Admiral Mahan in his classical works on The 
influence of sea power upon history and The War of 1S12-14 has 
also shown in a remarkable maimer the results which, in the long 
run, llow from naval supremacy and the consequent cessation 
of enemy maritime transport. 2 The First Great War is again 
a striking example of the influence of sea power as wielded 
by the Royal Navy. Confronted with new methods and 
weapons which the enemy used indiscriminately against non- 
combatant women and children, neutral and enemy vessels, and 
in the face of devices of unparalleled ingenuity on the part, of 
enemy traders mul their neutral confederates, the Koval Navy 
was the main contributor in enabling the Allied forces to bring 
about the* defeat of the enemy. This was realised by obtaining 
the command of th<* sea against the enemy’s surface craft and 
the steady wearing down of his submarine attacks, whereby 
freedom of movement of navigation and commerce was acquired 
and retained and the* German flag was swept from the seas. 
The experience of the Second World War has also demonstrated 
the profound effect of maritime communications on hostilities 
and how he avily the scales arc weighted in favour of the Power 
enjoying the control of the sea. The sea forms, and lias always 
formed, the main route by which supplies, troops, stores and 
reinforcements can be carried from one point to the other in 
every war in which the countries engaged are in any way 
dependent on the sea. 

1 Smne principles of maritime strategy , pp. 2G0 cl seq . 

* CJ. Admiral Mahan in Some neglected aspects of war . See also Admiral 
Richmond, The modem conception of sea power 9 Brasscy’s Naval Annual , 
1943, pp. 98 -111. 
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§592. President Wilson's “point" on the “freedom of 
the seas."—The phrase “ Freedom of the Seas " was used in 
1918 by President Wilson as indicating one of the terms of 
peace. Its meaning, however, is not clear. British naval 
power now as in the past has been used in the interest of the 
freedom of the world, the liberation of oppressed nations, and 
the abolition of piracy and the slave trade; never has it been 
used as an instrument of oppression or world-domination. 
The United States, when neutral, have occasionally protest,ed 
against the exercise of British sea power and British rules of 
naval prize law, yet as belligerents they have not only availed 
themselves of all the rights claimed by Great Britain so far 
as they were necessary to the successful conduct of their naval 
operations, but in the course of the Civil War, American Prize 
Courts made a notable extension of the doctrine of continuous 
voyage to contraband and asserted even its application to 
blockade. Command at sea in the hands of the United States 
proved a potent weapon ill defeating the Confederacy and in thus 
abolishing slavery on the American continent, and, similarly, 
in the Spanish-Amoriean war for the liberation of Cuba, the 
United States Courts adopted the extreme doct rine of capture 
of vessels for attempted breach of blockade. 1 The exact terms 
in President Wilson’s speech of January 8, 1918, were: 
“ Absolute freedom of navigation upon the seas, outside 
territorial waters, alike in peace and in war, except as the seas 
may be closed in whole or in part by international action 
for the enforcement of international covenants." Possibly 
the emphasis is to be laid on the latter part of this pronounce¬ 
ment which predicated a union of nations against a recalcitrant 
member, wherein neutrality would in effect have no part. 2 

§ 598. German conception of the freedom of the seas. — 
In both the Great Wars the German Government and its 
authorised publicists loudly proclaimed their adherence to 
the principle of the freedom of the seas. To their minds, 
this “freedom" meant the liberation of the world from the 
alleged “ tyranny " of England, but it is evident that its 
ultimate object was the substitution of German control and 
domination for the enlightened command of the sea exercised 
by the British Navy in the general interests of the world . 3 

1 The Adula , [1900] 176 U.S. Hep. 861. 

1 Cf. Arnold-Forster, The turn freedom of the seas (1912), pp. 72-78. 

8 Hcrslicy, The German conception of the freedom of the seas , A.J.I.L., 
vol. 13 (1919), p. 220. See also infra , § 690. 
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The disregard of I lie rules of international law and of the 
principles of humanity in llie two wars wa^cd by Germany 
forecasts what the German conception of the freedom of the 
seas would have meant if she hud been able to achieve naval 
supremacy. In the words of the late President Roosevelt, the 
conduct of Germany must he taken as “an admonition that the 
l. T nitcd States may use the high seas of tin* world only with 
Nazi consent ” and that “no American ship or cargo on any of 
the seven seas can consider itself immune from the acts of 
piracy v committed by Germany. 1 On the other hand, the 
restrictions imposed by Great Britain and the United States 
on the freedom of the seas in time of war simply amounted to the 
exercise, in strict conformity with humanitarian principles, 
of the belligerent rights conceded by international law. More¬ 
over, in accordance with the Joint. Declaration (the Atlantic 
Charter) made on August 1 I, 10 M, by Mr. Churchill (as be then 
was) and Mr. Roosevelt, the aim of the two gnat democracies is 
to enable all men to traverse the high seas and oceans without 
hindrance "* 2 as part of “ a system of general security,’ v and also 
to give full scope to the international exchange of goods and sea 
services on which the prosperity of all count ries depends to such 
a considerable extent. The Atlantic Charter received the 
unanimous support of th(* twenty-four other United Nations 
in their Pact against the “ Axis ” signed at Washington on 
January 2, 1042. 3 It is to be regretted that the Charter of the 
United Nations contains no reaffirmation of the freedom of the 
seas. 

Meantime the question of the maintenance of Brit ish naval 
rights during war in the interests not only of the safety of the 
Commonwealth but of the freedom of the world is one on which 
no compromise appears to be admissible. 

§ 501. Grounds favouring capture of enemy property at sea. 
—The arguments advanced against the exemption from capture 
of enemy private property at sea are indeed very weighty. By 
accepting the inviolability of enemy property before a properly 
organised international society is created for the permanent 
maintenance of peace in future, Great Britain and the United 

1 President. Kooscvclt’s Message to Congress on June 20, 1041, The 
Times , June 21, 1041. See also Ids “fireside talk” from the White House 
on May 27, 1041, in llulletin of International News (published by the 
Koval Institute of International Affairs), vol. 18 (1041), pp. 754 757. 

2 Point No. 7 of the Atlantic Charter: Pari. Papers, United States, 
No. 3 [Cind. 6021]. 

3 Treaty Series, No. 5 (1042) [Cmd. 0388J. See also infra § 080. 
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States would he abandoning the most formidable weapon 
secured to them by their naval superiority. The annihilation of 
the enemy’s commerce is one of the great aims of naval warfare. 
It should be added that if enemy merchant ships an* not captured, 
they can be utilised by their State for the transport of troops, 
munitions or provisions, and can also be incorporated in the 
auxiliary fleet of the State or fitted out as cruisers. Moreover, 
the enemy crew on board constitute potential combatant 
persons who could be employed in enemy warships and military 
operations if they were to be set free as a result of the abolition 
of the capture of the merchant vessels in which they serve. 

§ 595. Palmerston’s statement, 1862.—All these considera¬ 
tions were very ably examined by Lord Palmerston in his 
remarkable speech to the House of Commons on March 17, 
1802, which may be summarised as follows: It is said that the 
practice of war by land is to respect private property. Put 
it is well known that when armies are in an enemy’s country 
they take everything they want. They go further and levy 
heavy contributions upon the place which they occupy, Hy 
sea, private property is taken in a different manner and with 
more order and regularity. It is not made prize until it is 
adjudicated, by a competent tribunal, as a legal and proper 
capture. When you take an enemy’s merchant ship, you take 
not only the vessel and cargo, but also the sailors on board; 
who if they arc allowed to return safely to their own ports 
are an additional source of strength to your enemy. If you 
give up the power which all maritime nations possess and have 
exercised you would be crippling the right arm of our strength; 
you would be indicting a blow upon our naval power and you 
would be guilty of an act of political suicide. 1 

There does not therefore appear any valid ground why 
Great Pritain and the United States should abandon the rigid, to 
seize enemy private property af sea so long as its exercise is 
still allowed in land warfare in the shape of requisitions and 
contributions. The most important difference is that the 
military commander is a law unto himself, whereas the pro¬ 
ceedings of the naval commander are judicially reviewed by the 
Prize Courts of his country. 2 

§ 590. Historical outline of the doctrine.—Historically, 

1 Hansard (Commons), 3rd scries, vol. 165, coll. 1 <103-1090. 

a Westlake, vol. ii, pp. 148-140. CJ. Hull, p. 530, and Admiral 
Constance, The freedom of the seas , Grotius Transactions, vol. 5 (1020), 

p. 07. 
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private enemy property, at least under an enemy flag, has 
never been respected in naval warfare. In antiquity the system 
of occu'patio hellica suflieed to deliver to a belligerent whatever 
he could seize of his adversary’s property. In the Middle Ages 
the position was nearly the same. In all eases the right of 
seizing enemy ships and their cargoes belonging to the enemy 
was not doubted. 1 So the question was one of no diflieulty 
to the older writers. The Dutch captain Ileemskerk, having 
seized for the Dutch East India Company the Portuguese ship 
The Catharina in the Strait of Malacca, an opinion w r as asked 
from Grot ins on the validity of the capture. Grotius in reply 
wrote his De jure predae commcnlarius , a declamatory work in 
which he justified the capture. lie maintained the same ideas 
in his De jure belli ae pads, and save for leniency counselled by 
certain writers or protests against crying abuses, it is at bottom 
the right of the seizure of private property which is admitted 
by Albcricus Gcntilis, Puffendorff, Hynkershocck, Wolff and 
Vattel. However, a marked current in favour of the in¬ 
violability of private property in naval warfare as well as land 
warfare is shown in the writings of publicists since the middle 
of the eighteenth century, in direct reaction against the views 
of the older publicists since Grotius. 

§ 507. Immunity of private property in treaties. —In 
practice, there are very lew international treaties in which the 
rule of the exemption of private property at sea is accepted. 
It was adopted by the Treaty of 1785 between the United 
States and Prussia and again by the Treaty of Commerce 
between the same countries in 1828 and also in the Treaty of 
Commerec between the United States and Italy in 1871. At 
the beginning of the brief war of I860, Prussia, Italy and 
Austria declared their intention of exempting private property 
from seizure, but that war was mainly fought on land. During 
the Eranco-German War of 1870, Prussia at first proclaimed 
the doctrine of the immunity of private property, but aban¬ 
doned it immediately she ascertained that France did not 
propose to adhere to it. The above facts summarise the whole 
of the international practice on which the doctrine rests. They 
apply only to four States; “to three out of these four the 
adoption of the doctrine as a motive of policy was recommended 
by their maritime weakness.” 2 

§ 51)8. Discussions at The Hague Conference. —The Second 

1 Consolato del mare , ch. 231. 

8 Hall, p. 530. 
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Hague Peace Conference of 1007 proved an important debating 
ground for States favouring the abolition of the right of capture 
of private property at sea. The most radical proposal was that 
made by Mr. Choate, the United States delegate, that all 
private property should be exempt from capture at sea except 
under the laws of contraband and blockade. 1 The proceedings 
in committee did not result in any definite draft Convention, 
but when the question was brought before a full meeting of the 
Conference, a desire (voeu) was unanimously expressed that the 
“ preparation of regulations relating to t he laws and customs 
of naval warfare should figure in the programme of the next 
Conference, and that in all cases the Powers should apply, as 
far as possible, to war at sea the principles of the Convention 
relating to the laws and customs of war on land/' That 
Conference never met owing to the outbreak of the First Great. 
War. 

§ 500. Doubtful value of the discussions.—It is difficult to 
see that international law would be the gainer by the abolition 
of the right of capture of enemy property so long as the right 
of blockade and contraband remains legal. Again, it is not 
easy to see liowr the acceptance of the proposed abolition would 
result in a reduction of naval armaments as is urged by some 
writers on this side. Further, it. is by no means certain that 
even if wc desired to abolish the rule, we could effect this by a 
general international agreement; we might with some States, 
particularly those with small navies. It is instructive to 
examine the voting which took place at the Second Hague 
Conference on the subject. The twenty-one States voting for 
the abolition included Austria, the United States and Italy 
among the Great Powers, as well as Germany, but the latter 
Power only admitted it subject to certain reservations, namely, 
that the abolition would be accepted when all questions 
connected w ith blockade and contraband were settled. On the 
other side, there w r erc to be found Great Britain, France, Japan 
and Russia, so that the then eight Great Powers of the world 
were equally divided. The large majority in favour of the aboli¬ 
tion included such States as Switzerland, Cuba, Hayti, Iran and 
Siam. Italy has, since The Hague Conference, changed her 
policy, as by .article 144 of her Law’s of War of 1938 it is 

1 Westlake, ii, p. 150. See also Dumas, Lcs aspects economiques du 
droit de prise, 2 vote., 1020 (in favour of the inviolability of private property 
at sea); Pitman 11. Potter, The freedom of the seas in history , law and 
politics , 1024; YVilliserecraft, Freedom of tiie seas , 193f». 



400 


INTERNATIONAL LAW OF THE SEA 


expressly provided that 48 private enemy vessels are liable 
to capture and condemnation.” As tilings are, then, the 
principle is that private property of the enemy, both ships 
and goods, found at sea outside neutral territorial waters is 
liable to capture, except when protected by some customary 
or conventional rule of international law. 1 

Enemy Character 

§ 000. Criterion of enemy character. Neither the Declara¬ 
tion of Paris nor the Declaration of London provide any defini¬ 
tion of 44 enemy character.” This was one of the points on 
which the Powers were unable to reach an agreement. Itritish 
and United States Prize Courts will therefore continue to act on 
the principle that the test of enemy character is determined by 
domicile and Continental Prize Courts on the principle 1 that 
nationality is the dominant criterion to ho applied. In addition 
to Circat Hritain and the United States, China 2 and Egypt 3 also 
adopt domicile as the determining criterion on enemy character. 

The test of domicile, as determining the enemy character, 
is an old principle of the English common law, and rests on 
the maxim, reatlirmed by Sir James Marriott in ITT!) in the 
ease of Lc Theodore, that “where the protection and power 
are, there is the subjection.” 1 The leading modern decision 
on the point is The Aright- J/e.i icanS where the Privy Council 
held that the question whether a particular individual 
ought to be regarded as an enemy or otherwise depended 
prima facie on his domicile, and domicile was, according to 
international law, a matter of inference from residence. Thus, 
if a neutral subject is, at the commencement of or during the 
war, to all appearances permanently resident in an enemy 
country, he will be deemed an enemy. If, whilst this state of 
things continues, goods belonging to him are seized as prize, 
such goods will prima facie be treated as enemy goods. 

An acquired domicile may, however, be relinquished if 
before the capture of his goods the owner has already done some 

1 See infra, §§ 038, 087. 

2 Articles 4 & 5 of the Chinese Regulations governing captures at sea, 
of October 30, 1017. 

3 Egyptian Prize Court, in The Anna (1040), ami The If argil tie Vries 
(1050) in Revue Egyptiennc de droit international, vol. 0 (1050), pp. 223 
and 225. 

4 Hay and Marriott, pp. 258., 201. 

6 [1918] A.C. 422. Followed and applied in The CUenroy, No. 2, |1045] 
A.C. 124. CJ. Colombos, pp. 67-70. See also U.S. Supreme Court in The 
William Bagalcy , [1800] 5 Wail. 377. 
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unequivocal act indicat ing the abandonment. of such domicile in 
the country of the enemy. 1 The fact that lie was prevented by 
circumstances o [force tnnjnnr from carrying out his intention 
will not render his properly confiscable merely because of the 
compulsory continuation of residence. 2 

§ 001. Commercial domicile and house of trade.— Quite 
independently of the ordinary or civil domicile in time of war, 
there is another domicile which is acquired by trading with an 
enemy country. The only requirement, necessary for the 
acquisition of such a “ commercial domicile ” in time of war 
is that a person should be in a country for the purpose of trade 
or otherwise as makes a person’s trade or estate form part of 
its resources. 3 In The Kara Deniz , the Privy Council decided 
that property belonging to a. neutral subject ought to be 
condemned as the owner had, bv trading in Turkey, acquired 
a hostile commercial domicile there. 1 The opinion of the Law 
Oiliccrs of the C rown, which goes hack to 1 «Sf>9, is instructive 
on this point : “According to the Knglish Prize law and practice 
the commercial domicile of a merchant determines his hostile or 
neutral character independently of his origin, descent, place of 
birth or nationality. British or neutral merchants Inning their 
domicile in a hostile country arc considered as neutral and not 
hostile only in the event of their clearly establishing and mani¬ 
festing by their acts an intention to leave the hostile country 
for the purpose of settling in a neutral country or in the 
Queen’s Dominions.” r> 

Property may also be impressed with a hostile character by 
reason of the fact, that it belongs to a person who, although 
resident in a neutral country, owns or is a partner in a house 
of trade established in an enemy country. 6 In the latter case, 
however, an opportunity is given to the owner of the property 
to dissociate himself from such trade provided lie takes 
immediate steps to this effect within a reasonable time. 7 

1 The Anglo-Me.ricnn, supra. 

8 The Ingineer N. Vtassopol, [1952| I LI.P.C. (2nd), 307, 334-335. 

8 Tingley v. Muller , |1917| 2 Cli. 144, 173. Disapproved on another 
point hy the Privy Council in Maugham Kwingtong Woo v. Lin Lan Fong, 
[1951] 2 All KM. 537. 

4 j 19221 3 U. & C.r.C. 1070. Cf. The Frances , [1814] 8 Crunch. 335. 

6 McNair, vol. 3, p. 27. 

® The Portland, [1800] 3 C. Hob. 41 ; The Manningtry , [1915] F. 329; 
The Posteiro , [1917] 3 B. & C.P.C. 275. Cf. The Friendschaft , [1819] 
4 Wheaton, 105. The Ulenroy. No. 2, |19bV| A.C. 124, and The Unitas , 
[1948] F. 205, and |1950| A.C. 538. For further details, see Colombos, 
pp. 70 75. 

7 The Vigilantia, [1798] 1 C. Hob. 1,15; The Manningtry (supra). 
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§ 602. Enemy character in the case of enemy occupation 
or annexation. —As a general rule, territory in the occupation 
of the enemy is treated as enemy territory, and consequently 
property belonging to persons or companies resident within the 
occupied territory is considered enemy property. This principle 
was departed from by the English Courts in the Crimean war in 
the case of the Hussion occupation of Moldavia, whose inhabitants 
wore not regarded as enemies on the ground that the occupation 
was merely a temporary one. 1 The rule was not, however, 
followed in the First Great War. Belgium was treated in the 
British Prize Courts as enemy during its occupation by 
Germany. 2 Likewise, all ports in Egypt were deemed enemy 
with reference to German and Austrian vessels by reason of 
the military occupation of that country by (treat Britain. 3 
But in the Second World War, the British Prize Court had to 
consider the situation which arose where a Belgian Company, 
before the German occupation of Brussels in 191-0, had passed 
a resolution transferring its headquarters to London. The 
Company had acquired a licence under the Trading with the 
Enemy Act, 1909, and the English Companies Act, 1929. In 
these circumstances, it was held that the claimants had 
acquired and retained a commercial domicile in England. 4 

As to the general effect, of an enemy occupation, the 
recent decision of the House of Lords in Sovfrarht v. van Vdens 
Schtrpvaart 3 has now clarified the position, as it rcanirnis 
the real test on which the common law principle rests. If the 
enemy is, even provisionally, in effective control of the occupied 
territory and exercises some kind of government or adminis¬ 
tration over it, the territory acquires an enemy character for 
all purposes. But if the occupation is merely incidental to the 
enemy’s military operations and does not result in an effective 
control by him, the territory is not invested with an enemy 
character. The same test is upheld bv the American Courts. 

1 The Gcrasimo , 11857) 1J Moore P.C. 88. 

8 The Leonora, |1918| P. 182. 

3 The Gutenfels, |1910| 2 A.C. Jill; The Aehaia , |1910| 2 A.C. 108. 
A similar view was taken l>y the (German Prize Court in the Second World 
War that on account of the English domination and military oecupation 
of Egypt, that country must be considered enemy territory: The Marietta 
Xontikos , [1040) Annual Digest, 1943 45, p. 508. 

4 The Strana Montana, [1944| 1 LI. P.C. (2nd), 107. 

fi [10431 A.C. 203, reversing Court of Appeal, [1042] 1 K.B. 222. C/. 

McNair, Procedural capacity of alien enemies , L.Q.R., vol. 58 (1042), pp. 
204 ct seq ., and t-lic American case Drncry v. Onassis , [1042] N.Y.S. 2nd, 74, 
and Tenekides, Ocenpatio belli ra and the recent Greek legislation, J.C., vol. 
80 (1053), pp. 823-850. ( f. The Pamia , [1943] 1 All Eli. 260. 



EFFECTS OF THE OUTBREAK OF WAR AT SEA MKl 


As the United States Court of Appeals, Second C ircuit, decided 
in the ease of Stale of Netherlands v. Federal Reserve Ranh of 
Nero York, 1 the nineteenth-rent my American conception that 
military conquest completely displaced the sovereignty of the 
prior possessor 2 was no longer valid, as it had been substantially 
modified by the Fourth Hague Convention of 1007 on the 
“ Laws and Customs ol War on Land.* 5 Since the adoption of 
these regulations, it had been generally agreed that the occupant 
does not succeed to sovereignty but only to a limited administra¬ 
tive authority over the occupied territory. 

§ (JOB. Buies on cession of territory.—In the ease of a 
cession of territory, the Anglo-American doctrine draws a 
distinction between an enemy territory and a territory which 
becomes enemy by the fact of its annexation to the enemy 
State. If there is a treaty of annexation, the country of 
domicile is only deemed to be enemy when the enemy State 
has taken possession of it. This was the view adopted by 
Lord Stowell on the subject of the cession of Louisiana by Spain 
to France in the Treaty of Idclfonso in 17S)0. 3 4 If there is no 
treaty, it becomes necessary to ascertain whether the cession 
is complete and final; this also was laid down by the same 
eminent Judge in The Ilolletla 1 as regards the Ionian Islands 
transferred by Russia to France in 1807, the cession of which 
was confirmed by the Treaty of Tilsit on July 7, 1807. The 
mere temporary occupation by the enemy State does not of 
itself render a territory and its inhabitants enemy, 5 “ yet for 
many belligerent purposes they arc necessarily treated as hostile 
by their legitimate sovereign. They are in fact under t he cont rol 
of the enemy, and to treat them as friendly would be to relieve 
him from the pressure and losses of war. Trade with them, con¬ 
sequently, is subjected to the same rest rictions as trade with the 
enemy and his territory.” 6 During the American Civil War it 
was held in numerous eases t hat all persons residing within the 
territory occupied by the enemy were liable to be treated as 
enemies. 7 

1 11953] 201 F. 2d. 455. 

2 United Stales v. Rice, [1819] 17 U.S. 240. 

3 The Fama , [1804] 5 C. Hob. 100. 

4 (18091 Edw. 171. See also The Manilla , [1808] ibid., 1. 

6 The Santa Anna , [1809] Edw. 180. 

6 Hall, p. 003. And see I'.S. Supreme Court in The Amy Warwick , 
[1862] 2 Black 035, and Thirty Hogsheads of Sugar (Bentzon v. Boyle), 
[1815] 9 Crunch. 195. 

7 U.S. v. Rice, [1819] 17 U.S. 246. Cf. McNair, Municipal effects 
of belligerent occupation, L.Q.K., vol. 57 (1941), pp. 33-73. 

16 * 
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The enemy character lasts so long as the goods of the owner 
domiciled in the territory are still in transit; it is an extreme 
application of the rule established by Anglo-American case law, 
according to which the enemy character of the goods, deter¬ 
mined by the domicile of the owner in an enemy country, 
cannot be changed in t he course of the voyage. 1 

If the country of domicile rises against an enemy Slate, it is 
still deemed to be an enemy country until the other belligerent 
has recognised its independence. This was also decided by Lord 
Stowel 1 as regardsSt. 1 )omi ngo, w hich had re vo! ted agai 11 st Fra nee. 
In a further ease, raising the question of a capitulation, he held 
that if the seizure of merchant vessels in the enemy port of 
Genoa and belonging to the inhabitants of the occupied territory 
is shown to have been made before the Convention which took 
the inhabitants under Hritish protection, then the vessels must 
be condemned “in the exercise of the rights of war. 1 ' Hut if 
the seizure was made after the signature of the Convention, 
then the vessels must he restored to their owners. 2 3 This 
judgment follows the principle laid down by the Lords of 
Appeal in 1705 that a capitulation ought to be construed 
liberally in favour of the inhabitants of a territory which lias 
surrendered to the Hritish/ 1 

§ 001. General test of the enemy character: (a) of vessels.— 
The governing criterion applicable to vessels is that the enemy 
or neutral character of a vessel is determined by the Hag which 
she is entitled to fly. The principle is an old one and was 
reaffirmed by Lord Stowdl in The l 'row Elizabeth in 180# 4 : 
a ship sailing “ under the colours and pass of a nation ” is 
considered as clothed with the national character of the country 
whose flag she bears. Prize Courts are, however, entitled in 
circumstances justifying suspicion that the flag and papers 
have been assumed for the purpose of disguising the real 
character of the vessel, to inquire closely into her real owner¬ 
ship and effective control. Accordingly, where the apparent 

1 The Xcgnlie en Zecvaart, [1781] 1 C. Hob. Ill (Lords of Appeal), and 
Lord Stowell in The Danckehmir Afrieaan , (170S] 1 (*. Hob. 107. Set* also 
Sir Sanmd Evans in The Danube , 1101:7] :$ Ll.P.C. 172. IT. The Circassian, 
[1804] 2 Wall. 105. Iu the latter case, tin: Mixed Commission on Hritish 
and American claims awarded compensation for the wrongful seizure of 
the property: I'url. Papers, North America (1874), No. 2. 

2 The Ships taken at Genoa, |1800| 4 C. Hob. 088. Hut see l-nitcd 
States Supreme Court in Herrera v. United Slates , [1022] 222 I J.S. 5:78, .774. 

3 The Santissima Trinidad (170:7), Mursdcrfx Admiralty Cases , 102. 

4 .7 C. Itob. 2. Article 57 of the Declaration of London is to the same 
effect. 
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neutral proprietor has no interest in the vessel and she is in 
reality owned by enemies, the Prize Court has the right to 
confiscate her as an enemy ship. 1 This rule was applied iu 
1910 by Sir Samuel Evans to The St. Tudnn , 2 a steamer regis¬ 
tered before t he war as a British vessel, but controlled in effect 
by a German shipping company: “ In my opinion, in this 
Court of Prize, 1 have a right and am bound to look at some¬ 
thing beyond the nominal ownership of the vessel. Apart 
from technicalities:, could anybody say this ship belonged to a 
British company? If it did in name belong to a British 
company, that covering was the merest shell, and I must, break 
through it in order to ascertain who the real owners of the ship 
are.’' The same result follows in t he ease of a vessel owned by a 
company the majority of whose shareholders are enemy subjects 
or whose centre and effective control is in an enemy’s country. 8 

This general principle was thus stated by the Privy Council 

wartime 1 is conclusive of the nationality of a ship and subjects 
Jut to seizure and condemnation in a Court of Prize 1 . There 
may be circumstances which may make the Hying of the enemy 
Hag inconclusive as a reason for condemning a ship in prize, but 
such circumstances must be very exceptional.*' An instance 
of such an exceptional ease occurred in The Pontoporos , 5 a Greek 
ship captured by the Germans and used as a coaling auxiliary 
by an act of force and against t he will of her master, who was 
made a prisoner. 

The rule applied by the English Prize Court in The St. Tudno 
and The Unitas is followed by the American Courts. It was 
thus held by the Cnited States Court of Claims in the recent ease 
of American 'Transatlantic Co. v. United States that, “the rule 
of international law seems to be that if a ship flies an enemy 
Hag, it will not be permitted to show, iu a prize Court, that its 
true ownership was neutral, but that the fact that it Hies a 
neutral Hag, does not prevent the seizing nation from proving 
that its true ownership was in the enemy.” tt 

1 The Rosalie and Hetty, [1S00) 2 C. Rob. 3-13; The Proton , [1918] 
A.C. 578. 

2 [1910] P. 271. Cf. The. Ilamborn, [1918] 1*. 19, and Lord Stmvell in 
The For tuna (No. 2), [1811] 1 l)ods. 81. 

B The Michigan , |1910| 5 IJ.P.C. 421. Cf. Daimler Co. v. Continental 
Tyre and Rubber Co., (1910! 2 A.C. 307; and McNair in B.Y.T.L., 1923-24, 
pp. 44-59. 4 [1950] A.C. 530, 552, 558. 

a [1915] 1 B. & C.F.C. 371. 

* [1949] 83 V. Stipp. 832; following The William Baguley,\ 1800] 5 Wall. 
377, and The Pedro, [1899] 195 C.S. 354. 
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§ 005. (b) Of goods.—The test of enemy character of goods 

is ascertained in Anglo-American law and jurisprudence by the 
domicile of their owner in accordance with the principles 
already enunciated. Goods belonging to persons or corpora¬ 
tions in enemy territory are consequently deemed enemy and 
liable to be condemned as such. The rule is expressed as 
follows in the I’nitcd Slates Law of Naval Warfare: “the 
character of goods found on board a merchant vessel or aircraft 
is enemy if the commercial domicile of the owner is in territory 
belonging to or occupied by an enemy belligerent. 1 

There is, in addition, a special rule which is applied in both 
countries to the confiscation of the produce of enemy soil or 
land. This rule is based on the consideration that the possession 
of the soil impresses upon its owner the character of the country. 
In other words, he has incorporated himself with the permanent 
interests of the nation as a holder of tin* soil and is to be taken 
as a part of that country, in that particular transaction, 
irrespectively of his own personal residence or occupation. 2 
To this peculiarly Anglo-American system Kgypt and Japan 
have also adhered, as appears from the Kgyplian Prize Law 3 
and the Memorandum of the Japanese Government to the 
Naval Conference of London of 1909: “enemy goods are the 
products of the soil of the enemy Slate belonging to the owner 
of the soil/’ 4 

§ 90(5. Ownership the true criterion of character.—In 
ascertaining the national character of the property seized in 
prize, liritish and American Courts have always taken owner¬ 
ship as the test, thus disregarding all mortgages, liens or any 
other special rights “created by contracts or dealings between 
individuals.” 5 The rule is based on the ground that “the 
existence of a general property or dominion in personal chattels 
is recognised by the law of all civilised nations, whereas the 
existence of special rights and the question whether such 
rights are proprietary or otherwise depends largely on the 

1 Section 033 (a), ( f. The William Hagaley (supra) and The Mary and 
Susan , [1810| I Wheat. 46, 55. 

2 The Phoenix, 118011J 5 C. Rob. 20; The I'rozv Anna Catharina , [1804] 
5 ibid., 1(51; The Asturian , [191(>| 1’. 150. Sec also the judgment of the 
U.S. Supreme Court in The Amy Warwick, [18(52] 2 Mack, 635, 074, and 
article 60 of tin; American Naval Instructions, 1017. 

8 At p. 82. Cf. the decision of the Egyptian Prize Court, in The Marine 
Carp , [1940] Revue £gypticrinc de droit international, voJ. 5 (1949), p. 155. 

4 Proceedings of the International Naval Conference, Mine., No. 5 (1909) 
[Cmd. 4555], p. 50. 

s Privy Council in The Odessa , [1916] 1 A.C. 145. 
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particular municipal law which may be applicable.” 1 A 
further argument is that seizure during war of enemy vessels 
and cargoes at sea would be a hazardous and almost worthless 
right if captors were confronted with claims founded on charges 
imposed upon the property as a result of the contractual 
relations of the parties. 2 As Lord Slowed held in The Tobago , 3 
the consequence of allowing similar claims would subject the 
captor to the disadvantage of having neutral liens set; up to 
defeat his rights upon enemy property, whilst lie could never 
entitle himself to any advantage from hostile liens upon neutral 
goods. The rule was reaffirmed by Sir Samuel Evans in The 
Marie Glueser : “ upon the authorities, upon principle and 
upon grounds of convenience and practice, claims based on 
liens, pledges, mortgages, insurance or any other security, must 
be rejected.” 4 * And the fact that such special rights are on an 
enemy or a British or Allied ship can have no importance. 6 
Nor do Prize Courts draw any distinct line bet ween vessels and 
the cargoes laden in them as regards charges or liens. Cargoes 
are in fact dealt with upon the same footing as ships. 0 The only 
exceptions relate to liens for civil salvage and general average 
in which eases the Prize Court enjoys jurisdiction to reward 
salvors on the ground that they are questions of the “law of 
nations” and materially different from mariners 4 contracts. 7 

§ 007. Transfers of goods in contemplation of war. 
British practice.—The passing of property in time of peace is 
governed by the rules of municipal law by which the parties 
arc bound. 8 The main determining factor is t herefore whether, 
according to the intention of the parties, the general property 
in the goods has passed to the purchaser or lias remained in 

1 The Parchim , 119181 A.C. 157. 

2 U.S. Supreme Court in The Hampton, [1866| 5 Wall. 672; The Frances, 
[1814] 8 Crunch. 418; The Carlos F. Hoses, [1900J 177 U.S. 655. Cf, 
Colombos, pp. 91 94. 

3 |1804] 5 C. Hob. 218. 

4 [1914] P. 218. See also The Praguer , July 24, 1917, Off. Tr. Notes; 
Lord Merriitmn in The Konsul Hendrik Fisscr and The Rhein gold , [1940] 

1 IJ.P.C. (2nd) 16, and Newfoundland Prize Court in The Christoph van 
Door ream, [1940J ibid., 49. 

6 The Clan Grant, March 16, 1915, Off. Tr, Notes; The Eugene 
Schneider , [1915] 1 L1.P.C. :144. 

• The Marianna, 11805] 6 C. Hob. 24; The Odessa; The Cape Corso, 
[1015] P. 52. The same rule disregarding liens anti mortgages is followed 
by Continental Courts, Colombos, pp. 95-97. 

7 The Two Friends, [1799] l C. Hob. 271; The rrins Knud, [1942] 
A.C. 667 (P.O.). Cf. Worthy, The interaction of public and private inter¬ 
national Latv , llecueil, vol. 85 (1954), p. 289. 

• The Miramichi, [1915] P. 71; The Gabbiana, [1940] P. 166. 
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the vendor, a factor which becomes ultimately a question of 
fact to be inferred from the actual circumstances of each case. 1 

Very different considerations apply to transactions entered 
into in expectation of war. Lord Stowcll held in The Jan 
Frederick that if the contemplation of hostilities leads im¬ 
mediately to the transfer and becomes the foundation of a 
contract that would not otherwise be entered into on the part 
of the seller and this is known to be so done, in the understanding 
of the purchaser, though on his part there may be other con¬ 
current: motive's, such a contract cannot be held good. 2 The 
transaction is not, however, void merely because it was made 
in contemplation of war, but it cannot be set up against British 
captors if it was made in fraud of their belligerent rights. 3 

As regards contracts made whilst the goods are still in 
transit, the following propositions appear to be clearly estab¬ 
lished, as Lord Merriman said in The Glen earn 1 : if it is proved 
that the contract was made in the ordinary course of business 
and not in contemplation of war and was a bona fide transaction 
in the sense that t here was no fraudulent: or collusive reservation 
of interests to the seller, then although the buyer has not 
taken actual delivery before seizure, his claim is recognised 
in prize; if, however, the cont ract, though made bona fide in 
the above sense, was made in contemplation of the outbreak 
of war, the buyer cannot establish his claim to the goods 
unless he has taken actual delivery before seizure. 

§ 008. Transfers after the outbreak of war.—In the case 
of transactions entered into after the outbreak of war, the 
principles of municipal law as to the intentions of the parties 
or their contractual relations do not affect a belligerent’s right 
to confiscate goods on their way to the enemy, even though tin; 
strict legal ownership may be vested in the neutral consignor. 
The rule was clearly laid down by the Lords of Appeal in The 
Sally : property going to be delivered to the enemy’s country 
is to be considered as enemy’s property if taken in transit.. 
“ Supposing that it was to become the property of the enemy 
on delivery, capture is considered as delivery.” 6 

1 Frivv Council in The Kronpri nscssan Mar gar via, [1921] 1 A.C. 489. 

* |1804] 5 C. Hub. 127. 

3 Privy Council in The Daksa, |1917] A.C. 389. Cf. The Southfield , 
[]915| 1 B. & C.P.C. 322, and The Avristan , May 17, 1918, Off. Tr. Notes. 

4 (1941] P. 51, 03. Cf. Privy Council in The Charles Racine , [1944] 

1 Ll.P.C. (2nd), 177. 

6 [1795] 3 ('. Hob. 300 n., 302. Cf. Lord Stowcll in The Anna 
Catharina % [1802] 4 ibid., 107, and Sir Samuel Evans in The Louisiana , 
[1916] 5 Ll.P.C. 230, affirmed or. appeal, [1918] A.C. 461. 
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Side by side with this principle, there exists another in the 
converse case of transfers of ownership on merchandise afloat 
from an enemy to a neutral. It. is the accepted practice that 
such transfers will not be recognised by British Prize Courts as 
property which has a hostile character at the eommeneement 
of the voyage cannot change 1 hat character by assignment 
to a neutral so long as the property remains in transitu .* A 
neutral can only acquire the ownership of such goods if there 
is an “out-and-out transfer, neither accompanied by elements 
of unreality or by any reservation of property to the seller” 
and provided that the buyer takes actual delivery of the goods. 1 2 * 4 

§ 009. Transfers of vessels. In the ease of vessels, a serious 
attempt, was made by the Declaration of London, 1909, to fix 
periods of time applicable to changes of ownership and to 
establish “ absolute presumptions ” in favour of the validity 
of transfers effected within specified dates before the outbreak 
of the war (article 5a). The provisions of the Declaration did 
not, however, commend themselves to the British Courts 
during the war of 1914-18, the time limits established by 
article 55 being completely disregarded by Sir Samuel Evans 
in The Tam mi , on the ground that they were merely “ artificial 
periods of time ” which could not be found “ in any decision 
of any particular Prize Court.” :i 

Conditions governing their validity. — From the British 
point of view, transfers of vessels during the war are not jwr sc 
invalid, but the belligerent is entitled to inquire into the 
transaction in order to determine whether it was made in 
fraud of his rights and whether there has been an effective 
divestment of enemy title and an effective vesting in the 
neutral owner. Here, again, the governing principle has been 
admirably slated by Lord Stowdl in The Seeks GcscJiwirstern.* 
The rule which this country has been content to apply is that, 
property transferred from an enemy to a neutral must be bona 
fide and absolutely transferred, that there must be a sale 
divesting the enemy of all further interest in it, and that 
anything tending to continue his interest vitiates a contract 
of this description altogether. 

1 The Jhrnckvbaar Afriraan , [ 1TUS | 1 0. Hob. 107; The Baltica , [1857] 
Moore 1\C. 141; The Caroline (No. 2), December 21, 1917, Off. Tr. Notes. 
Cf. s. 0:i:i (/;) of the I’.S. Xaral Warfare. 

2 Privy Council in The /v runprittsessan Margareta , [1921] 1 A.C. 480, 
and The Vesta , [1921] 1 A.C. 774. 

8 [1914] P. 251, 202. 

4 [1801 j 4 C. Hob. 100. 
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In accordance with this practice, a Prize Court will declare 
invalid any transfer of a vessel which is merely colourable or 
made in fraud of belligerent rights. 1 On the other hand, a 
genuine and non-fictitious transfer will be recognised without 
imposing upon the neutral claimant the burden of proof 
established in article 56 of the Declaration of London that the 
transfer had not been entered into in order to avoid the 
consequences to which an enemy vessel as such is subjected. 2 
The conclusion to be arrived at is that the bona fide transfer 
of a private merchantman which is actual, not colourable or 
subject to any reservation, is a perfectly valid one when 
completed by delivery, even although its immediate result is 
a change from the enemy to the neutral Hag. The distinction 
between a private and a public vessel is an important one, since 
it is well settled that a ship which is or has been a portion of 
the armed forces of a belligerent cannot by a mere private 
transaction be placed beyond the reach of capture on the 
high seas. 3 

§ 610. Practice in the U.S.A. -The validity of transfers 
made from an enemy to a neutral flag during war was also 
considered bv the American Court set up in 1871 for the dis¬ 
tribution of the funds paid by Great Britain to the United 
States under the award of the Geneva Tribunal in The Texan 
Star , 4 an American vessel which had been transferred during 
hostilities to British subjects. In the judgment, delivered by 
Itayner, J.. it was stated that the United States Courts are 
rigid in requiring that such transfers shall be bona fide and 
absolute in order to escape condemnation before a Prize Court. 
Reference was made in that judgment to the case of The 
Andromeda 5 , which was also followed by the United States 
Supreme Court in The Benito Estengcr* The American view, 
which conforms w'ith the British practice, was stated by the 
Solicitor of the Department of State in a Memorandum dated 
August 7, 1914, to be as follows: “ A neutral has a perfect right 
to purchase the merchant vessels of belligerents during a state 
of war, when such purchase is bona fide , without defeasance, 

1 The Kankakee , [1918] 8 Ll.F.C. 74, affirmed on appeal (1920), 
ibid.. 111. 

2 The Lenora, [1920J 2 IJ.L.R. 9, and Privy Council in The Edna , [1921] 
1 A.C. 7as. 

8 The Minerva, No. 2 (1807), G C. Hob. 696; The Edna, supra. 

4 Moore’s Arbitrations, vol. 3, pp. 2:160, 2:!80. 

6 [1864] 2 Wallace 481. Cf. The Haigorry , [1864] ibid., 474. 

• [1900] U.S. 568. 
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reservation ol a title or interest and intended to convey and 
perfect a permanent title to the purchaser.” J 

§ Oil. Treatment of the crews of enemy merchant vessels.— 
From very ancient times, the capture of enemy ships involved 
the right to detain their crews as prisoners. This principle was 
adopted in the British Manual of Naval Prize Law which states 
that officers and crews of captured enemy merchant ships 
become prisoners of war. But the law has received important 
modifications since The Hague Conference of 1007 and the 
Geneva Conventions of 19 Ml. Article 5 of The Hague Eleventh 
Convention ‘‘relative to certain restrictions on the exercise 
of the right of capture in naval war” 2 provides that such 
members of the crew as are subjects of neutral States must 
be released. The same rule applies to the captain and oflieers, 
but they must give a formal promise in writing not to serve 
in an enemy ship while the war lasts. On the other hand, 
the captain, officers and members of the crew who are subjects 
of the enemy State are not to be made prisoners if they give 
an undertaking in writing not to engage, while hostilities last., 
in any service connected with the operations of the war. 
The names of the persons retaining their liberty under the 
conditions just laid down are to be notified to the other 
belligerent by the captor, and the latter is forbidden knowingly 
to employ them (article 7). The undertaking given by enemy 
subjects is understood to exclude them from service on board 
a ship of war, as well as in the dockyards and harbours or in 
any other naval, military or air service. 

By article 8, none of the above provisions “ apply to ships 
which take part in the hostilities ” and their crews may there¬ 
fore be made prisoners of war unconditionally. As a result 
of the wide interpretation given to “ hostilities ” in modern 
totalitarian wars, the general practice has been established in 
the Second World War of t reating as prisoners of war all enemy 
officers and crews serving on board enemy vessels. 3 

1 Congressional Record , August 11,1911.14758, and Tucker, The laic of 
rear and neutrality at sea (1957), p. 78. Continental practice is reflected 
in articles 28 to 25 of the Freneh Instructions of 1984, articles 151 and 
152 of the Italian War Laws of 1988, and artielcs 7 and 9 of the Gorman 
Prize Ordinance of 1939, all of which are based on the principle that a 
transfer is not recognised if made either in contemplation of war or to evade 
the consequences of the belligerent character of the property transferred. 
For cases decided during the two World Wars, cf. Colornbos, pp. 107 118. 

* Ratified by Great Britain, January 20, 1910. 

* See s. 571 (a) of the U.S. Naval Warfare: the officers and crows of 
captured or destroyed enemy warships should he made prisoners of war. 
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The treatment, of prisoners of war when landed is regulated 
by the Geneva Convention of 1020. signed by forty-seven 
States. 1 The relevant articles of the Convention are 2 to 4, 
which lay down the principle that prisoners of war an* in the 
power of the Government of the captor and not of the capturing 
individuals or detachment; that they must at all times be 
humanely treated and protected, particularly against acts of 
violence, insults and public curiosity and that reprisals against 
them an* forbidden. 

§ <>12. Status of non-combatants. -With regard to non- 
combatants found on board an enemy merchant, vessel, they 
must not be attacked directly, killed or wounded. “ But they 
are exposed to all injuries indirectly resulting from attacks on, 
or bv, their vessels.” - Private enemy individuals not taking 
part in any hostilities must not he made prisoners of war, 
unless they are Heads of State or important Government 
officials on the principle that their captivity may weaken the 
enemy Government and shorten the duration of the war. 3 
Diplomatic representatives found at the capital where they 
are accredited are entitled to immunity anil cannot be made 
prisoners of war. The same immunity applies In members of the 
religious, medical and hospital staffs. 1 

The general rule on the treatment of prisoners is correctly 
stated in article GO of the Oxford Manual of 1013, as follows: 
A belligerent is not entitled to force individuals falling in his 
power and, generally speaking, enemy nationals, to take part 
in war operations directed against their country, even in the 
case where they might have been in his service before the 
beginning of the war. He cannot, equally, force them to give 


Persons authorised by a belligcrenl to accompany his armed forces, though 
without actually being members thereof, also should Ik* made prisoners of 
war.” See also art. 4 (5) of the Geneva Convention of 1949, supra § r>12. 

1 Ratified by Great Britain, Treaty Series, No. 97 (1991) [Cind. 971)4]. 
Germany and Italy have also ratified the Convention. Four revised 
Conventions were signed at. Geneva by fifteen States on August. 12, HMD. 
See also below, §§ G.*>2 O.Vb 

- Oppcnhciin, vol. ii, p. 490. 

3 Article 99 of the Italian War Laws of 1998 is as follows: “lawful 
enemy belligerents who have fallen in the power of the armed forces of 
the State arc prisoners of war. The following may also be declared 
prisoners of war if they fall in the power of the said forces: The Head of 
the enemy State and the high civil servants of the enemy State.” 
Article 77 of the German Prize Ordinance of 1999 declares that “passengers 
on board captured vessels must he released except when they are members 
of the enemy armed forces or persons who are making the voyage to put 
themselves in the service of the enemy armed forces or who are agents of 
the enemy.” 4 Articles 90 and 97 of the Geneva Convention of 1949. 
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information on their own Stale, its forces, its military position 
or its means of defence. He cannot oblige them to serve him 
as guides or pilots. 1 

§ 013. Rules in the 1949 Geneva Convention. - The majority 
of I hose rules are now embodied in the (Jencva Convention of 
1!M9 relative to the Treatment of Prisoners of War"’ (art. IT). 
The Convention further provides that “prisoners of war are 
in the hands of the enemy Power, but not of the individuals or 
military units who have captured them. Irrespective of the 
individual responsibilities that may exist, the detaining Power 
is responsible for the treatment given them. They must at all 
times be humanly treated and measures of reprisal against them 
are prohibited*’ (art. 12). As regards the olliccrs and crews of 
enemy merchant vessels who are nationals of a neutral State, 
they should not, as a general rule, be made prisoners of war 
unless they, or the vessels in which they are serving, have 
taken part in the hostilities. 2 

Presumptions of Enemy Chakacteh. Cargoes in 
Enemy Ships 

§ (ilk Assimilation of vessel and cargo under the old 
practice. It has beer* bv slow degrees only that a distinction 
has been recognised between enemy and neutral goods on board 
an enemy ship. In early times when belligerents attacked and 
destroyed all property of the enemy, whether public or private, 
both on land and sea, the goods owned by neutrals and shipped 
by them in enemy ships were frequently treated as enemy. 
There is no elear differentiation between enemy and neutral 
property at sea before the Consol at o del Mare , which recognises 
the right to seize and appropriate enemy ships and goods, but 
requires neutral goods in an enemy ship to be restored to their 
owners. The system followed in England, at about the same 
time, was that enemy property was good prize in neutral ships. 3 
Hut the rule that neutral property was to be declared free on 
board an enemy ship was not adopted tor a considerable time 
under the English practice. 4 In France, the Ordinances of 1533 

1 Annunirc, vol. 20, pp. 001-602. 

2 With reference to the ollieers and crew of captured neutral merchant 
vessels or aircraft,#. 513 (w) of the C.S. -Y aval Warfare provides that they 
are not to be made prisoners of war if they are nationals of a neutral Slate. 

a Sir James Marriott in The Vryheid (1778), Hay and Marriott, 188; 
Twiss, op. cit ., vol. ii, pp. 100 el scq. See also Pares, Colonial blockade and 
neutral rights (1038), pp. 104 171, and below, §§ 576-578. 

4 Insatio v. Els don, |15M>| in Marsdens Select Pleas of the Court of 
Admiralty , vol. i, pp. 138, 235. 
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and 1543 enacted the principle that, neutral goods in enemy 
ships were good prize and also that enemy goods in neutral 
ships were equally good prize, thus resulting in the maxim 
“ robe d’ennemi confisque robe d’ami.” Spain passed a 
similar rule in 1718, and a great number of treaties during the 
same century generally provided for the confiscation of neutral 
goods on board enemy ships. 

§ (515. The maxim “ free ships free goods 99 advocated by the 
Dutch. —The Dutch, who made it a cardinal object to secure 
the immunity of their flag, were obliged to buy this privilege 
by giving up their own merchandise when carried in a belligerent 
ship; and in all the treaties concluded by them in the seven¬ 
teenth century the fate of the cargo was determined by that 
of the vessel. They were no doubt the more ready to enter 
into that concession by reason of the fact that neutrals seldom 
require to make use of belligerent vessels to any large extent ; 
and that they would, as neutrals, be able to gain a valuable 
privilege at a small price. 1 The strict principle contained in 
the French Ordinances of the sixteenth century, which was also 
reaffirmed in tlie Ordinance of 1(581, was, however, relaxed 
in the Ordinances of 1744 and 1778. 

The efforts made by the Dutch, in the interest of their 
carrying trade, to establish the rule “ free ships free goods,” 
that is enemy goods in neutral ships should be free, 2 achieved 
a certain measure of success as the rule was incorporated in 
several treaties which Holland concluded with a number 
of European Powers in the seventeenth and eighteenth 
centuries. The Armed Neutralities of 1780 and 1800 adopted 
the same principle. England, however, refused to alter her 
traditional practice and this led to the accusation made against 
her by Russia and the Baltic States at that time that she was 
endeavouring to exercise dominion over the seas. 

§ 01(5. Prevalence of the new practice. —In the nineteenth 
century the confiscation of neutral goods in enemy ships 
reappears in the treaties made by France and the United States, 
set off as usual against the freedom of enemy’s goods in neutral 
vessels, though at the same time the American Government 
has always distinctly acknowledged that, under international 
law, the goods of neutrals in enemy vessels are free. Thus 
while the United States were committed, apart from treaties, 
to the view that the goods of neutrals in course of transport 

1 Ilall, p. 874. 

2 Westlake, vol. ii, pp. 143-144. 
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by a belligerent are free, the minor maritime States were 
induced by their interests to adopt the same doctrine; and 
France stood alone with Spain in the assertion that their 
confiscation was permitted by accepted usage. 1 At the out¬ 
break of the Crimean war in 1854, as France and England 
had different rules, they agreed that for that war they would 
act on the principle most, favourable to neutrals, and at its 
termination, the Declaration of Paris embodied the rule: 
Neutral goods, except contraband of war, are not liable to 
capture in enemy ships. According to article 59 of the 
Declaration of London and the decisions of the Prize Courts 
during the first and second Great Wars, it is incumbent upon 
the neutral claimant to establish that the cargo carried in the 
enemy ship belongs to him.- The presence of goods on board 
an enemy vessel thus raises merely a presumption of enemy 
character which may be rebutted bv proof of their neutral 
character. This rule is concisely stated as follows in the I’nited 
States Law of A aval Warfare: all goods found on board enemy 
vessels or aircraft arc presumed to be of enemy character in the 
absence of proof of their neutral character. 3 

Right of Angary 

§ til 7. Ancient origin of the right.—' The right to requisition 
certain kinds of property belonging to neutrals found within 
the territory of a belligerent comes within what is known as the 
modern right of angary . It extends to neutral ships and their 
cargoes, aircraft and all means of transport, arms, ammunition 
and other properly useful in war which is urgently required 
by a State in time of war or public danger and which is lying 
within the territory of the State or in territory occupied by his 
forces at the time of the requisition. The right does not attach 
to the personal services of the crews if foreigners, and reason¬ 
able provision must be made for this contingency. Payment 
in full by way of compensation must, be made to the owners 
of the vessels and goods requisitioned. 4 

1 Hall, p. 875. 

2 The Roland , [1915] 1 11. & C.P.C. 188, and Ceylon Court in The 
Australia , [191(1] 2 ibid., 915. Cf. Co loin bos, pp. 118-120. 

3 Section 033 (//). 

4 Oppenlieim, vol. ii. p. 702: Hyde, vol. iii, pp. 1701-1702. Cf. Com¬ 
mercial and Estates Co. of Egtfpl v. Hall , [1920| 00 T.L.H. 526, and the 
same v. Board of Trade, [1925] 1 K.H. 271 (C.A.). In the case of The Arakas 
(also referred to as Katrantsios v. Etal liulgarc , |1927|) the. Grcco-Bulgarian 
Mixed Arbitrul Tribunal held that “angary was a universally reeognised 
doctrine, sanctioned by positive law" (T.A.M., vol. 7, p. 39). 
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Requisition was so frequently resorted to before the 
twentieth century that States were compelled to conclude 
bilateral treaties expressly prohibiting the requisition of pro¬ 
perty belonging to lheir respective nationals. 1 Rut in the 
twentieth century there appears to have been only one treaty, 
that between Italy and Nicaragua of 100(1, which contains 
any such prohibition. 2 

The right of a warship to requisition ncut ml vessels or com¬ 
modities from a neutral ship on the high seas was considered 
by the British naval departments during the war of 1 !>1 -1—1S. 
Rut it is not certain whether a definite ruling on the matter was 
obtained. The Queen's Regulations and Admiralty Instructions 
contain the following provision on the subject : If any British 
merchant ship should be coerced into the conveyance of troops 
or into taking part in other hostile acts, the senior naval ollieer, 
should there be no diplomatic or consular authority at t he place, 
is to remonstrate with the local authorities and take such other 
steps to assure her release or exempt ion as t he ease may demand, 
and as may be in accordance with these Regulations'’ (article 
2812). 

§ HIS. Requisition as distinguished from angary. .Re¬ 

quisition of vessels, aircraft, rolling stock or other means of 
transport within the territory of another belligerent does not 
fall within the principle of the right of angary, but is a right 
recognised by the laws of war and they make provision for its 
exercise and for the payment of compensation (Hague Regula¬ 
tions, Convention IV, 11)07, article 53). s 

The ease of the sinking of the British ships at Duelair by 
the Germans in 1871, in order to prevent French gunboats 
from running up the river Seine and thus barring the German 
corps operating on its two banks from communicating with 
each other, 1 though usually dealt with as a ease of angary is not 
one, but a case of requisition. Compensation was paid in this 
ease; it would now come under the article of The Hague 
Convention just cited. 

§ OR). Practice in the United States and Great Britain.— In 
March 1018, the President, of the United States declared that the 


1 See for such an instance the Treaty between England and Portugal 
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law and practice* of nations accords to a belligerent Power the 
ritflit* in times ol. military exigency, and for purposes essential 
for the prosecution of war, to take over amt utilise vessels lying 
within its jurisdiction 1 and, in pursuance of this Proclamation, 
eighty-seven Dutch vessels lying in American ports were 
requisitioned against eompensation paid to their owners. 

Great Hritain at the same time announced the intention 
of her Government and of those of France and of Italy 2 to 
requisition Swedish and Dutch ships in their ports “in the 
exercise of the right of angary subject to compensation and 
repatriation of the erows, if desired. 3 The Dutch Government 
protested, hut there can lie no douht that tliese proceedings 
were in full aecord with the law of nations. Jn the Second 
World War, the practice of requisitioning neutral vessels in 
their harbours and territorial waters, subject to compensation, 
was frequently resorted to by the Allies. 1 Ships under con¬ 
struction may likewise lie requisitioned by a belligerent. Thus 
four warships which were being built for Turkey in Great 
Hritain were requisitioned by I be British Government, while 
Turkey was still neutral in 1 111 l. : * 

The amount due for the requisition by the United States, 
under their emergency legislation, of Norwegian ships which 
were building in American yards in 1017, formed the subject 
of an arbitration before the Hague Arbitral Tribunal which 
recognised the legality of the right of requisition and awarded 
compensation based on the loss of prolits of the Norwegian 
owners as compared with other owners of similar property. 3 

§ <»20. Requisition of neutral property on the high seas.— 
Requisition from neutral ships on the high seas is mentioned, 
so far as can be ascertained, in only one international agree¬ 
ment, viz. the Declaration of London, article 21) of which 

1 Statutes sit. Large, vol. 40, p. 720. Articles 24, 107 ami I OS of the 
Italian War Laws of 1088 authorise the requisition of foreign vessels in 
Italian waters, subject to compensation. See also articles 112 and 148 of 
the French Instructions of 1031. 

2 The French Minister of Marine declared on November IS. 1017, that 
“angary was lawful in the presence of imperative and urgent need for the 
national defence? and in the absence of contrary treaty stipulations 
(U.S. Naval War College. International fare situations (1020), p. 87). 

* Pari. Papers, Misc., No. 5 (1018) and N«». 11 (1018) |(’md. S0SG and 
0025]. 

4 <T. The Olev amt other Estonian vessels. [ 10.711, N 1 Ll.L.IL, 510, where 
the Shipping Claims Tribunal decided that vessels requisitioned under 
the Defence Acts were entitled to eompensation. 

6 Bullock, Angary. H.Y.I.L., 1022 28, p. 115; Harvard Hesearch. p. 870. 

• A.J.I.L., vol. 17 (1028), 287, 802; and Scott, The Hague Court lieporls , 
2nd scries, 1082, pp. 30 and 57 (Hi. 
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provides that goods serving exclusively to aid the sick and 
wounded may not be treated as contraband of war, but may 
be requisitioned in case of urgent military necessity and subject 
to the payment of compensation, if they have an enemy 
destination. It is hardly necessary to add that this article 
has to be tested by its relation to the generally accepted rules 
of international law r , since the Declaration of London has no 
binding force. In t-lie commentary on the article appearing in 
Renault’s Report the following explanation is given: “ the 
articles in question must have an enemy destination otherwise 
the ordinary law regains its sway; a belligerent could not have 
the right of requisition as regards neutral vessels on the high 
seas.” 1 

There is a statement in at least one important work on 
international law which is at variance with this opinion. 
Oppenheim 2 * in speaking of the modern right of angary extends 
it to include the right of belligerents to destroy or use, in ease 
of necessity, for the purpose of offence and defence, neutral 
property on their territory, or on enemy territory or on the 
open sea. And again on the same page, further defining the 
objects of the right of angary, he includes such “ neutral 
property on the open sea as has not acquired enemy character.” 
lie adds that the neutral owner must be fully indemnified. 
This view cannot be sustained, certainly not on the basis of 
the law of angary. Lord Parker in the course of his judgment 
in The Zamora 3 said : “ it was suggested in argument that a 
vessel brought into harbour for search might, before seizure, 
be requisitioned under the municipal law. This point, if it 
should ever arise, would fall to be considered by a Court 
administering municipal law, but from the point of view of 
international law, it would be a misfortune if the practice of 
bringing into harbour for the purpose of search—a practice 
which is justifiable because search at sea is impossible under 
the conditions of modern warfare—were held to give rights 
which could not arise if the search took place at sea.” The 
same view was expressed by the Court of Appeal in the case of 
Commercial and Estates Coy. of Egypt v. Board of Trade 4 s 

1 H.P.C., p. 585, Cy. Hcnkcls and Crooker, Memo. on the Law of Angary 
(1918), pp. 109-115; and Le Gere, Lea mesures coercitives sur les navires de 
commerce Grangers (1949). 

* Vol. ii, p. 701. But see note in 7th edition (1952), ibid. 

* [19101 2 A.C. 77. 

4 [1925] 1 K.B. 271, 293, per Lord Atkin. Cf. Netherlands-American 
Steam Navigation Co. v. II.M. Procurator-General , [1920] 1 K.B. 95, 99. 
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14 that the Government should have power to requisition ships 
of its subjects, even when situate abroad and loaded with the 
goods of neutrals, is one thing; but that the Government 
should have power to compel the shipowners to convey to this 
country whatever goods of neutrals arc in the ship anti should 
then have power to seize without full compensation the goods, 
which in this way alone have come within their jurisdiction, is 
quite another matter.” 

§ 021. “ The Helicon ” and “ The Petrolite.” —Two cases of 
requisition from neutral vessels on the high seas which occurred 
during the war of 1914-18 may Ik* cited lit re. The lirst ease 
related to The Helicon , a Norwegian steamer carrying coal from 
Cardiff to a Chilean port ; she was stopped by the German cruiser 
Titania on November 1, 1914, in lat. 31.57, long. 77.12. She 
was visited and an officer anti two sailors placed on board. 
The Norwegians were offered double pay if they obeyed the 
German orders; only the captain and three members of the 
crew refused. She w r as taken into Chilean waters and on 
November 7, she coaled the Dresden and the transport Baden. 
On the 15th, the captain obtained his papers with an entry 
relating to the coal; on the 17th, he was allowed to proceed 
and he arrived at Caleta Coloso on November 26, where 
he executed a sworn declaration which was subsequently 
embodied in a protest made by the Chilean Government to 
Germany against the violation of her neutrality by bringing 
a prize within her waters and coaling therefrom. 1 In the 
second ease, that of The Petrolite , an American steamer w hich 
was attacked by an Austrian submarine off the coast of Tripoli 
on December 5, 3915, there seems to be some difference of 
opinion as to the reasons for the attack, the Austrians con¬ 
tending that guns were fired owing to the failure of The Petrolite 
to stop when the first gun was fired. The commander of the 
submarine demanded fresh meat and provisions for his crew, 
which were provided under protest by the master of The 
Petrolite , who refused to accept payment. The United States 
Government sent a vigorous dispatch to the Austrian Govern¬ 
ment; the latter denied that any compulsion had been used 
or that there was any intention to offend a neutral Hag. So 
far as can be ascertained, the correspondence was never com¬ 
pleted. 2 These eases are neither of them satisfactory as evidence 

1 Alvarez, La grande guerre Europienne et la neutrality du Chili , p. 242. 

* A.J.I.L., Supplement, vol. 10 (1910), pp. 300 -309; vol. 11 (1917), 
Supplement, pp. 185-200. 
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in favour of Oppcnhcim’s views and the Austrian Government 
did not advance any right by international law to demand 
requisitions from a neutral vessel on the high seas or to obtain 
them by force. 

In our opinion, therefore, there is no right of requisition 
hv a warship from a neutral on the open seas. If requisition 
were resorted to under compulsion, it would certainly lead 
to an energetic protest by the neutral State with a demand 
for an apology and compensation. The vessel from which any¬ 
thing was requisitioned would moreover be liable to capture 
by the other belligerent on the ground of unneutral service. 

§ 022. Conditions on the exercise of the right of angary.— 
As regards property in the custody of the Prize Courts of a 
belligerent, the conditions under which the right of angary 
can be exercised, subject to compensation, were* defined as 
follows by the Privy Council in the ease of The. Zamora: (a) 
the neutral vessels or goods ought to be urgently required for 
use in connection with the defence of the realm, the prosecu¬ 
tion of the war, or other matt its involving national security; 
(h) there must be a real question to be tried, so that it would 
be improper to order an immediate release; and (e) the right 
should be enforced by application to the Prize Court, which 
must determine judicially whether, under the particular 
circumstances of the case, the right was exercisable. In every 
instance, it was for the Court., and not the executive of the 
belligerent: State, to decide whether the power to requisition 
neutral property could lawfully be asserted. 1 

Knglish practice consequently provides an important 
guarantee to neutrals. The determination of the question 
whether a particular act is lawful or not is left for decision to 
a tribunal organised on judicial lines and does not depend on 
the executive orders of the belligerent’s Government. 

The right of angary was also discussed by the Court of Appeal 
in Commercial and Estates Co. of Egypt v. Hoard of Trade 2 and 
the view was expressed that fci the right was so well established 

1 Lima] 2 A.C. 77. C'.f. The Canton, [10]7J A.C. 102. The first and 

second conditions laid down in The Zamora were relied upon by Lord 
Merriinan in The Pomona, [ 19:501 1 LLP.C. (2nd) 1. Cf. Hoinbuy High 
Court (in Prize) in The Gndrnn Maersk, | I940| ibid., 12, and South African 
(Natal) Supreme Court in Prize in The Kalo,\ 19141] ibid., Mi. Generally on 
angary, sec Harley, The la it* of angary, A.J.I.L., voi. L'i (1919), pp. 207 001; 
Bullock, oft. n't., pp. 99 et st y/. ; Colombo.?, pp. 314 819; and Jennings in 
Cambridge Law Journal, vol. a (102? 29), pp. 49 58. 

2 L1925| 1 K.B. 271, 281. See also Fitzinaurice, Some, aspects of modern 
contraband control and the /aw of prize , B.Y.I.L. (1945), pp. 79-82. 
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in internalional law tlint it forms pari of the municipal law of 
England.” 

It appears clear Jrom the above decisions that the right of 
angary may he exercised on neutral property found within the 
territory of a belligerent or a territory occupied by him. llut it, 
cannot be enforced in neutral territorial waters. 

The right of angary was also upheld during the two World 
Wars by the French and Gorman military authorities which, on 
several occasions, requisitioned neutral property taken in as 
prize into their ports or roadsteads. The legality of the step 
was not questioned by their respective Prize Courts, and no 
special conditions were raised on its application other than the 
payment of indemnity to the neutral owners. 1 

§ «»:>:*. General practice during the War of 1939-45.—This 
practice was frequently resorted to by the belligerents in the 
Second World War by requisitioning neutral vessels found in 
their harbours or territorial waters. In Great Rritain, the 
Compensation (Defence) Act, 1!W9, and the Defence (General) 
Regulations. I1K59, provided for the requisition of neutral vessels 
“required for urgent Government service'* subject to proper 
compensation. A limited number of these* ships were released 
from requisition and seized as prize immediately the Stale whose 
Hag they llcw cut (red the war against the Allies. This policy 
was deprecated by the learned President in tin* ease of the 
Rumanian ship The Ing'mer X. Vltwsnpnl: "‘I am not at all 
happv about this requisition of neutral vessels and subsequent 
seizure in prize** said Lord Merriman. “This ship might not 
have been here to be arrested in prize if she was not requisitioned. 
However, I have merely to deal for the moment wit h the question 
whether she was lawfully arrested and liable to condcmnation. 
The rest must be left to he dealt with, perhaps on some other 
occasion.*’ 2 

§ <i*21. Derequisitioned ships. -This “other occasion” 
referred to by Lord Merriman occurred on the subsequent 
application by tin* owner lor the rescission of the order oi 
condemnation. In the learned President s view, the* process 
adopted by the Crown in this ease* whereby a neutral ship was 

1 French Prize Court in The Kioja (Nc.. 2) ami The Teresa Fabrepas. [1915] 
Journal Official. December *2 amt *2*2. 1915, 8778, 94: German Supreme 
Court in The Pi lea ami Presto. [1918] Crotius Annuaire, 1921, 225: The 
Forsetr , [1918] judgment of June 27, 1918, Hop. Fry IJt»r. See also French 
Naval Instructions of 19J1 (arts. 112 and 14JJ) and Italian Mar I.<aw of 19J8 
(arts. 21, 197 and 198). 

2 Off. Tr. Notes, July 10, 1942. 
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requisitioned bv the Crown and placed cm the British register 
of ships, was then removed from the register after war was 
declared and then “derequisitioned and seized in prize” had a 
certain air of artificiality, not to say hardness." In the result, 
Lord Morriman rescinded the previous decree of condemnation 
as the vessel could not be held to be an enemy ship. 1 

§ 025. Requisitions in case of emergency. —The right of a 
State to requisition foreign property within its jurisdiction in 
case of emergency, before it becomes a belligerent, was asserted 
by the United States in June 104*1 when an Act was passed 2 
authorising the President at any time after June 6, 1041, and 
up to and including June 30, 1042, “ to purchase, requisition, 
for any period during such emergency charter or requisition 
the use of, or take over the title to, or the possession of, for 
such use or disposition as he shall direct, any foreign merchant 
vessel which is lying idle in waters within the jurisdiction of 
the United States, including the Philippine Islands and the 
Canal Zone and which is necessary to the national defence.” 
“ Just compensation ” was expressed to be payable under 
the Act to the owners of such vessels in accordance with the 
provisions of section 002 of the IJ.S. Merchant Marine Act, 
19.30, as amended by the Act of 10.39, As was pointed out in 
a message from the President to the Congress, there were at 
the time a large number of foreign merchant vessels which 
had remained for a long period in American ports and had not 
seen fit to depart owing to w ar conditions. Under the circum¬ 
stances, the American Government felt that “ it would be 
open to the charge of negligence if it permitted the continuance 
of immobilisation ” 3 in American harbours of over eighty 
foreign-flag ships when there existed a critical shortage of 
tonnage in the United States and an increasing need of shipping 
facilities, both for trade and for the import of commodities 
essential to national defence. 

§ 02(5. Justification of the American measures.—The action 
taken by the American Government must be considered as 
exceptional since the right of angary may normally be exercised 
solely by a belligerent and therefore only by a State at war. 4 
But even before the United States entered the war on Great 

1 119521 1 LI.F.C. (2nd), 307. 

* Public Law 101, ?7t.h Congress, ch. 174, 1st Session. [II.K. 4460.] 

* Report No. 440 (to accompany M.R. 4466), p. 4. 

4 Wilson, International law (9th ed.), p. 367; Oppenheim, vol. 2, p. 705; 
Hyde, vol. iii, pp. 1761 et seq. ; Fenwick, International law (3rd ed.), pp. 
565 et seq. 
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Britain’s side in December 1941, its position could not be 
regarded as neutral, according to the traditional rules governing 
neutrality. Since the lawless invasion by Germany of Norway, 
Denmark, Holland and Belgium, the American Government 
had frankly ranged itself against the German and Italian 
aggressors. The law for the requisition of foreign vessels in 
American ports may therefore be justified on the ground of 
self-defence and on the principle that a violation of the Paris 
Peace Pact of 1928 released the other contracting States from 
the obligation of neutrality toward its violators. 1 

The policy adopted by the United States was followed by 
the other American Republics in accordance with the plans 
approved by them on August 28, 1941, 2 based on the principle 
that “ the vessels now lying in American ports shall be utilised 
in pursuance of the Resolution of the Inter-American Financial 
and Economic Advisory Committee, dated April 26, 1941, 3 
in such a manner as to promote the defence of the economies of 
the American Republics as well as the peace and security of 
the Continent. To this end there should be an immediate 
transfer of such vessels to active service. Just and adequate 
compensation for such vessels shall be made.” The British 
Government agreed to recognise the transfer of these vessels 
and to waive its belligerent right of capture subject mainly to 
the condition that the vessels were operated under the Hag 
of an American Republic in inter-American trade or by the 
Government of the United States in general services and that 
any funds or proceeds from such vessels should not be made 
available to the Governments or nationals of the countries 
whose flag t hey flew until t he termination of the war. 4 

Trading with the Enemy 

§ 627. Consequences of the outbreak of hostilities on the 
subjects of belligerent Powers. - One of the effects of a state of 
war is that all intercourse and communication between the 
nationals of the belligerent Powers becomes unlawful. 5 The 

1 Cf. Woolsev, The taking of foreign ships in American ports, A.J.I.L., 
vol. 35 (1941), pp. 497- 500. The learned author bases, however, the Act 
“on the fundamental right of a sovereign nation in time of war or peace 
to take and use, upon payment of compensation, any means of transport 
within its borders in ease of extreme necessity” (at p. 504). 

* Department of State Bulletin, August 30,1941, vol. 5, No. 114, p. 105. 

* Ibid., May 3, 1941, vol. 4, No. 97, p. 531. 

4 Ibid., August 30, 1941, vol. 5, No. 114, p. 100. 

5 See note of Sir Christopher Robinson in The Cosmopolite , 11801] 
4 C. Rob. 8, 11, and Colombos, pp. 247-251. 
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English common law principle on this subject, goes back to 
very old times and can be traced both in the Black Hook of the 
Admiralty and in Rolle’s Abridgement . l Sir .lames Marriott, 
in the case of The Maria Magdalena decided in 1770, 2 expressed 
the view that “ it is a misdemeanor of a very high nature lor 
British merchants to carry on commerce with the enemies 
of the Crown and Kingdom ” and that “confiscation is one of 
the civil consequences of such a conduct.” The classical case 
on the subject is, however, Lord StowcH's judgment in The 
Iloop * in which, after an admirable review of many previous 
decisions of the English Courts, lie summed up the principle as 
follows: “there exists such a general rule in the maritime 
jurisprudence of this country, by which all trading with the 
public enemy, unless with the permission of the sovereign, is 
interdicted.” It: was similarly held by the Privy Council in 
Hangham Kningtong Woo v. Lin Lan Fang 1 that the common 
law rule that “ no intercourse with an alien enemy should take 
place unless by permission of the State " is subject to no 
exception. The person with whom intercourse is illegal must, 
however, be regarded as an enemy by the Court which had to 
determine the illegality. In other words, one of the parties to 
the intercourse must be an alien enemy in the eyes of the Court 
before which the ease is heard. 

§ 028. Offence extended to allied subjects.—The prohibition 
of intercourse with the enemy applies not only to the subjects 
of the Crown but also to t hose of its allies in the war. As was 
held by Lord Slowed in The Naijadv /* trade with the enemy 
on the part of an ally in the war is illegal and is subject to 
condemnation in the Prize Court of the captor’s country. This 
precedent was followed by Sir Samuel Evans in the ease of The 
Panariellos decided during the First Great War.® lie there said 
that there are four rules on the subject -first, when war is declared, 
all commercial intercourse bet ween citizens of tin* belligerents 
ipso facto becomes illegal except in so far as it may be expressly 
allowed or licensed by the Head of the State; secondly, on 

1 Abridgement des plusieurs cases et resolutions del Common Ley ( 1(108 
ed.), Part II, p. 173 bis. 2 liny and Marriott., 247. 

3 [1799] 1 C. Hot). 100. Cf. Fnitcd States Supreme Court in The 
Joseph , [1814] 8 Crunch. 4f>1. 

4 [1051] 2 All E.R. 507, overruling the majority opinion of the Court of 
Appeal in Tingley v. Muller , [ 1017] 2 Ch. 44. Cf. also Sovfracht v. van Udens 
Scheepvaart, [1043] A.C. 203 (ILL.). 

5 [180214 C. Rob. 251. See also The Ncptunus (No. 2), [1807] 0 ibid., 403. 

* [1915] 1 IL & C.P.C. 105, attirmed [1010] 2 ibid., 47. Cf. 'The 

Varchim, [1015J 1 ibid., 579, 587. 
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till* outbreak ol hostilities, in which a belligerent has allies, 
the citizens ol the allied Powers are under the same obligation 
to each allied State as its own subjects would be to a single 
belligerent State with relation to intercourse with the enemy; 
thirdly, where such illegal intercourse is proved between allied 
citizens and the enemy, their property engaged in such inter¬ 
course, whether ship or cargo, is subject to capture by any 
allied belligerent, and is subject to condemnation in that 
belligerent’s own Prize Courts; and Iburthly, when such inter¬ 
course in I act takes place, the property of the persons engaged 
in it is confiscable, whether they were acting honestly and 
bona fide or not . 

It is therefore the duty of a. British naval officer to capture 
all British or allied ships engaged in any intercourse, com¬ 
mercial or otherwise, with the enemy, except where such 
intercourse has been expressly permitted under a licence issued 
by the Crown as being for the benefit of (Jreat Britain or her 
allies in the war. 1 

§ 0*20. Intercourse with the enemy not confined to trading.— 
The offence of trading with the enemy was at first committed 
mainly in relation to vessels, their cargoes and the insurances 
effected thereon. But the term “ trading ” must not be 
construed as applying solely to commercial transactions. The 
expression is generic and is principally used in considering 
whether property belonging to British or allied subjects is 
liable to condemnation as involving an intercourse with the 
enemy. 2 It was thus held by t he Court of Appeal in the ease of 
Robson v. Premier Oil cb Pipe Line Co. :i that “the prohibition 
of intercourse witli alien enemies rests upon public policy find 
we can see no ground either on principle or authority for holding 
that a transaction between an alien enemy and a British 
subject which might result in detriment to this country or 
advantage to the enemy is permissible because it cannot be 
brought within the definition of a commercial transaction.' 9 
The same principle was applied by the United States Supreme 
Court in the two leading cases of The Rapid and Sutherland v. 
Mayer , decided at an interval of over 112 years. It was decided, 
in the first case, “that the object, policy and spirit, of the rule is 

1 The Madonna dellc Grade* [1S02J I C. Hob. 105. Set* also The /loop 
(supra). 2 McNair, Lena! effects of war (3rd oil.) (1048). |>|>. J70--I01. 

3 [1015] 2 Ch. 124, 130. ' Sec also JKrtel Weber <i- Co. v. Wo Tintu Co., 
[10181 A.C. 200, 208 (11.1-.), per Cord Dunedin: “the won! ‘intercourse* 
is sullicieut without the epithet commercial”; and Arab Hank v. Barclays 
Bank , [1053] 2 Q.U. 527 (C.A.), (allinned by II.J-, [1054] A.C. 405). 
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to cut off all communication or actual locomotive intercourse 
between individuals of the belligerent States. Negotiation 
or contract has, therefore, no necessary connection with 
the offence.” 1 2 It was held, in the second case, that it is 
settled that during the war all intercourse, correspondence and 
trallic between citizens of this country and Germany which 
w r ould or might be to the advantage of the enemy, were 
absolutely forbidden. War between nations is war between 
their individual citizens. All intercourse inconsistent with a 
condition of hostility is interdicted for fear that it may give 
aid or comfort to, or add to the resources of, the enemy. 55 

§ 660. Opportunity given to British subjects to withdraw 
from enemy intercourse.—With reference to transactions 
entered into before the outbreak of w T ar, British subjects, in 
order to escape confiscation of the property involved in the 
transaction, must take all possible steps to abandon all inter¬ 
course with the enemy immediately on the first notice of 
hostilities. 3 The burden lies upon them to show that their 
relations with the enemy have been interrupted in time and 
that, by some active dealing with the property, they have 
withdrawn it from the forbidden adventure. 4 * On the other 
hand, when the transaction was completed before the out¬ 
break of war, the property is not subject to confiscation even 
though it w r as entered into in contemplation of w r ar. In the 
case of The Glenearn , Lord Merriman decided that the purchase 
by the claimants of the enemy cargo did not offend any existing 
legislation as they took actual delivery of the goods before the 
beginning of the war and before seizure by the Crow r n. 6 

§661. English statutory law.—The Trading with the 
Enemy Act, I960, 6 gives statutory definition to both the term 
“ trading with the enemy,” which is interpreted as meaning 
“ any commercial, financial or other intercourse or dealings 
with, or for the benefit of, an enemy,” and to the term “ enemy,” 
which is defined as 44 any individual resident in enemy territory, 

1 [1814] 8 Crunch. 155. * [19261 271 U.S. 272. 

8 The Hoop , [1799J 1 C. Rob. 196, 216, and The Ocean (No. 2), [1804] 5 
C. Hob. 90. Sec also The Abdy , [1804J 5 ibid., 251, where the ignorance of 
the master of the ship of the outbreak of the war was held to exempt the 
property from confiscation. Cf. The Mashona, [1901] 10, Cape Times 
Rep. 450. 

4 The Kildman Castle, [1916] 5 Ll.P.C. 222; The Panariellos, 11916] 

2 B. & C.1\C. 47 (P.C.). 

6 [1941] P. 51. 

• 2 & 3 Geo. VI, c. 89. The Act repeals the provisions of The Trading 

with the Enemy Acts of 1914-18. 
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any individual or body of persons (whcLher corporate or un¬ 
incorporate) carrying on business in enemy territory or in any 
other place, if and so long as the body is controlled by a person 
who, under this section, is an enemy, and any body of persons 
constituted or incorporated in, or under the laws of, a State at 
war with llis Majesty, but does not include any individual by 
reason only that he is an enemy subject.” By Regulation 8 
of the Defence (Trading with the Enemy) Regulations, 19*0, 
t he Act was extended to include “ as respects any business 
carried on in enemy territory, any individual or body of per¬ 
sons (whether corporate or imiucorporatc), carrying on that 
business.” 1 

It will thus be seen that for the purposes of the Act, an 
enemy subject as such is not an enemy, hut that any person 
resident in enemy territory is considered an enemy in accordance 
with the Anglo-Saxon doctrine governing enemy character. 
Under section 15 of the Act, enemy territory means “ any area 
which is under the sovereignty of, or in the occupation of, a 
Power with which llis Majesty is at war not being an area in 
the occupation of llis Majesty or of a Power allied with llis 
Majesty.” With regard to corporations, the principles of the 
Daimler ease 2 have been adopted in this statutory definition 
as associations controlled by the enemy, even though not 
incorporated in an enemy territory, art.* detuned to be “ enemy ” 
if they are under the control of a person resident or carrying on 
business in enemy territory. But the reverse ease of an enemy 
company being controlled from an allied territory docs not apply 
in prize law so as to convert the enemy company into an allied 
company. 8 The conception of territoriality is, further, extended 
by the Act to “specified areas” which, although not strictly 
enemy, find themselves temporarily under Die control or 
influence of the enemy. Section 15 (1) (a) of the Act enacts in 
fact that its provisions apply to such areas “as they apply in 
relation to enemy territory.” 

The United States of America also follow the principle of 
territoriality, as is evidenced by The Trading with the Enemy 
Act of October 6, 1917, which prohibited all trading, financial 
or commercial intercourse with any individual or partnership 

1 S.H. & O., 1940, No. 1002. Cf. S.1I. & <>., 1041, No. 51. 

* Daimler Co, v. Consolidated Tyre and Itnbbcr Co,, |191(»] 2 A.C. 207 
(H.L.); Sovfracht v. ran Vdens Scheepvaart, [194tt| A.C. 200 (H.L.). *nul 
Kuenigt v. Donnersniarck , [1055) 2 W.L.It. S2. And see Webber, Effect of 
war on contracts (2nd ed.). |»|>. ISO 220. 

8 The Vnitas , [1948] V. 205, and A.C., [1050] A.C., 5130. 

17 
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resident or doing business in an enemy territory. 1 The Act 
was re-cnaeted, with amendments, on December 18, 1911, 2 and 
was construed in several important cases by the United States 
Courts. In Drrtvrtj v. Omissis 3 they adopted the principle laid 
down by the House of Lords in the Sovjhicht ease: 4 * that the 
controlling factor as to the lest of enemy character was the 
domicile oft lie corporation not the domicile of the stockholders.” 
The object of the Acts was not to defeat the alien enemy of his 
right to recover, after the end of the war, the amount owing to 
him, or to shield the citizen from enforcement of his just obliga¬ 
tions, but to obviate any advantage being derived by the 
enemy, directly or indirectly, pending hostilities. 1 

§ 032. Black Lists in the First Great War..Closely con¬ 

nected with the legal conception of trading with the enemy is 
the establishment of the Statutory or 44 Mack Lists ” initiated 
for the first time in 1915 bv Great Britain and France. All 
commercial intercourse by British and French citizens with 
the persons or firms included therein was strictly forbidden 
on account of the enemy nationality or hostile associations of 
such persons or firms. 

Ill the ease of Great Britain, the adoplion of the kt Mack 
Lists” was a distinct departure from the ordinarily and 
generally accepted criteria determining enemy diameter. The 
individuals or corporations comprised in the lists with whom 
intercourse by British subjects was rendered illegal, as in¬ 
volving trading with the enemy, wen? persons or linns who, 
in the groat majority of eases, were resident or carrying on 
business in neutral countries. It would thus appear that, 
in so far at least as the 44 Mack Lists ” were concerned, Great 
Britain was applying the test of nationality or enemy control 
and not the traditional criterion of domicile. 

It is worthy of note that the American Government, which 
at first had energetically protested against the establishment 
of the 44 Black Lists,” and had even, on September 8, 191G, 
passed a 44 Revenue ” Act threatening retaliatory measures 
against the Allies, adhered to the Anglo-French system soon 
after its entry into the war of 1911-18. The United States 

1 40 Statutes, 411. 

2 55 ibid., 889. Sec Dmukc, Trading with the enemy in World War 11 

(194a), pp. 24 vi set/., and vol. a (1950), p. 54. 

* |1942] N.Y.S. (2nd), 74. 

4 large-Forbes Co. v. 11 eye, [1990] 251 U.S. 317, 828; Chemacid v. 
Ferrotur , [1948] 51 F. Supp. 750; and Ucbe.rsee Finanz Corporation v. 
McGrath , [1952] 72 Supr. Court, 018. 
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as a belligerent thus waived the objections, set out. in its Note 
to the British Government of July 20, 1916, to the institution 
of “ Black Lists ” on the ground that they condemned “ without 
hearing, without notice and in advance.” 1 In December 1917, 
the American Government issued its own 44 Black List ” for 
Latin America which comprised u enemies,” 41 allies of enemies ” 
and “persons acting for their benefit.” In March 1918. it 
enlarged its list so as to include therein all the names enumerated 
in the British and French “ Black Lists ” whether in America, 
Europe or the other continents. 

§ 033. Re-establishment of the “ Black Lists ” in the 
Second Great War. —By section 2 (2) of the Trading with the 
Enemy Act, 1939, the Board of Trade was given the power 
to direct that “ any person specified in the Order shall, for the 
purposes of this Act, be deemed to be, while so specified, an 
enemy.” Early and wide advantage was taken of this statutory 
power. A first List was issued by Order in Council on 
September 13, 1939,- to which subsequent additions were made 
from time to time. The Consolidating Order published on 
September 22, 1912, 3 incorporated all the previous Orders and 
contained over 11,000 names, and the lists were constantly 
revised and supplemented until the end of the war. 

A further innovation was int roduced by the British Govern¬ 
ment on September 18, 1910, by the inclusion of merchant 
vessels on the statutory Black Lists. The Order issued by 
the Board of Trade enacted that 44 it was an offence for any 
person to transact any business” with ships placed on the 
list which would, in addition, be denied all facilities at British 
ports, precluded from obtaining a ship's 14 navicert,” 1 and 
liable to be seized if found trading within the “ navieerted ” 
area. The penalties were gradually extended and the notice 
issued by the Board of Trade in 1912 stated that it was au offence 
against the Trading with the Enemy Act 44 for any shipper to 
make use of such vessels. Shipments by such vessels, in 
addition to being liable to seizure, render the shippers or those 
connected with the consignment liable to prosecution.” 

§ 031. Black Lists by neutral States. —In July 1911. the 
United States Government created a precedent by issuing, 
whilst still a neutral, a 44 Black List ” containing nearly 2000 

1 U.S. Foreign Relations , 1010, Supplement., p. 422. 

■ S.K. & ()., 1030, No. no«. 

a Ibid., 1942, No. 1713, mid Colombos, pp. 251-252. 

4 As to the meaning of this term, see below, § 782. 

6 Board of Trade Journal, October 25, 1942. 
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names of individuals or companies in Latin-American countries 
which were “ deemed to be acting for the benefit of Germany 
or Italy ” and trade with whom was declared to be “ detri¬ 
mental to the interest of national defense.” The German 
Government, by a note addressed to Mexico, insisted that 
that country should protest against the enactment by the 
American Government of these lists. In a dignified reply, 
the Mexican Government repudiated German interference in 
the matter and asserted that “ Mexico is capable of protecting 
her own sovereignty and the freedom of her trade without any 
prompting from foreign Powers.” Mexico took the oppor¬ 
tunity to express, at the same time, her adherence to the 
“ principle of inter-American co-operation and to the unity 
of purpose with which America seeks to solve the problems 
created bv the war.” 1 

Although the issue of “ Mack Lists ” by the United States 
Government constituted an innovation, there is no doubt 
that its action was perfectly valid and effective, since a Power 
is entitled to regulate the trade of its nationals even in time of 
peace. When the United States became a belligerent, it 
extended its “Proclaimed List” to individuals and firms outside 
the Western Hemisphere. According to the statement made 
by the State Department on January 15, 11H2, the list was 
intended to be “ generally parallel to the British Mack List.” 2 

1 The Times, August 4,1941. Mexico entered the war against Germany 
on May 28, 1942. 

- Lloyd's List, January 19, 1942. 
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RESTRICTIONS ON THE RIGHT OF CAPTURE 
OF ENEMY PROPERTY 

]. Neutral Territorial Waters 

§ 035. Claim for restitution.—One of the most important 
exceptions to the rule that enemy property at sea is subject 
to capture relates to enemy vessels which find themselves in 
neutral territorial waters. The exception rests on the ground 
that neutral States are entitled to immunity from belligerent 
action and that consequently no hostile operations can lawfully 
take place in their ports or waters. The rule is of very ancient 
origin and was expressed as follows by Lord Stowoll in The 
Vrrnv Anna Catharina 1 : 4t The sanctity of a claim of territory 
is undoubtedly very high. When the fact is established, it 
overrules every other consideration. The capture is done away; 
the property must he restored, notwithstanding that it may 
act ually belong to the enemy.” 

During the course, of the First Great War. there were several 
eases in the British Prize Courts in which it was alleged that 
a capture was effected by a British warship in neutral territorial 
waters. Such allegation and claim of restitution can only 
be made, according to the practice of our Courts, by the neutral 
State itself and not bv the owners of the captured ship. 2 Three 
of these cases. The Loekkrn, The Dussehlorf and The Valeria,* 
related to alleged captures in Norwegian waters; one in Chilean 
waters, viz. The Bangor; and four in Dutch waters, The 
Pellwonn , The Marie Horn , The Breitzig and The Heinz 
Blumherg: 1 In The Bangor the neutral State did not inter¬ 
vene, the capture therefore was declared valid and the 
enemy ship condemned. In all the others there was inter¬ 
vention on the part of the neutral State. In The Loekken 6 
the Court held on the facts that there had been no violation of 
neutrality, but in all the other eases the capture was set aside, 

1 [1808] 5 C. Rob. 15. Tin* principle is now embodied in artielc 1 of 
the Thirteenth lla^ue ('on vent ion, 1007. See infra. §§ 700 712. 

2 The llangor, [1910 J P. 181. ( f. The Purissima Conception, [1805] 
0 C. Rob. 45; The Diisseldorf, [10201 A.C. 1084. The same rule is followed 
by the U.S.A.— The Santissima Trinidad, [1822] 7 Wheat on, 288. 

• [19101 9 Ll.P.C. 28. 4 [1019] 1 LI.L.K. 018, and [1922] 1 A.C. 292. 

2 [1918] 9 LI.P.C. 17, ullirmed, ibid., 18 n. Cf. Colombos, p. 128. 
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as the Court, decided that the claim of the neutral Power was 
made out. In each of these cases, however, there was a strong 
conflict of evidence, and in none of them did the Court find 
that there had been an intentional violation. The captures 
of all the ships involved were effected very near the three-mile 
limit; in one instance, that of The Diisseldorf, possibly 200 yards 
only outside the territorial waters. The evidence in this class 
of actions is, as may be expected, highly technical and un¬ 
intelligible to those who have no knowledge of the way in which 
hearings are taken at sea and of the language 4 of navigation. 

§ flat's. The three-mile limit in the war of 1914-18.—In all 
these cases, throe nautical miles were accepted as the limit of 
neutral territorial waters. The Norwegian Government, t hough 
claiming for fishery and other purposes four miles, admitted 
that on questions concerning neutrality it had not obtained 
recognition by the belligerent. Powers of this extended limit. 
The final regulations issued in this connection by Norway on 
June 18, 1918, provided: (i) “the Norwegian Government 
which have in the past claimed that the territorial waters of 
Norway extend to four miles from the shore have recognised 
the difficulty of upholding this claim during the war since it is 
not recognised by either the British or the German Govern¬ 
ment; (ii) the Norwegian Government accordingly intimated 
to His Britannic Majesty’s Government on May 3, 1018, that. 
Norwegian naval officers have now received instructions that 
they are to confine their efforts to maintaining the neutrality 
of the waters within the three-mile limit and are not to fire 
on belligerent ships operating outside that limit.” 1 Sweden, 
although also claiming, at the beginning of the First World War, 
four nautical miles for her territorial waters, applied her rules 
on submarines in 1915 only within three nautical miles from 
Swedish territory. 2 Argentina declared a neutral zone of 
five miles, but Great Britain declined to be bound by it. 3 
Similarly, the United States did not accept the claim of the 
Italian Government that for purposes of neutrality territorial 
waters extended to six miles. 4 Both the British and American 

1 Dciik and Jessup, op. rit ., p. 849. 

* Ibid., p. 970. Pari. Papers, Miser. (Sweden), No. 8 (1917). 

3 Jessup, p. 104. 

4 Ibid ., p. 25. TIic Greek Circular relative to neutrality of July 29, 
1914, also adopts the six-mile limit of territorial waters (article 14). * The 
French Instructions of 1934 are as follows: “for the application of the 
13th Hague Convention you will consider the territorial waters as never 
extending less than three miles from the coast and never beyond the 
range of guns.” 
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Governments upheld the principle of the three-mile limit of 
territorial waters during the whole course of the war. The 
French and German Prize Courts also adopted the same limit. 1 

The rule that enemy vessels seized by a belligerent within 
neutral territorial waters must be restored to their owners on 
the application of the neutral Power concerned is of strict 
application and does not allow of any exception. A belligerent 
cruiser is not even permitted, whilst lying within neutral 
territorial waters, to send out her boats to effect, a capture 
outside territorial waters. 2 

§ 037. Measurement of territorial waters. -The question 
has been raised as to t he point from which the distance of three 
miles of territorial waters should be measured, and, more 
particularly, whether rocks or islands which are submerged at 
high tides, but are exposed at low water, form part of the 
mainland or not. In the arguments in The Anna* the ease of 
the seizure by a British privateer of a French corvette, The 
Africaint\ was referred to. 1 This corvette was captured six 
miles from shore and it was contended that the “coasts” of 
the United States, within three miles of which District Courts 
were authorised by an Act of Congress of June 5, 1791*, to take 
cognizance of seizures, included all the shoals or banks, which 
in Florida extended to a distance of twenty miles from the land; 
it was therefore argued that the marine league should be 
measured from the outermost shoals. The American Judge 
rejected this view, holding that it was too vague for juridical 
purposes, though it. might be correct in a maritime sense; the 
Courts would have to apply different rules in different places 
instead of one marine league everywhere. 

The question, it is submitted, depends largely on the 
geographical situation in any given ease. 5 Where rocks 
extend seawards in a chain of separate and disconnected peaks 
or islands so that, they form a natural extension of the coast 
and might be used for purposes of defence, the erection of 
forts or the maintenance of coastguard stations, the principle 
that they form a natural dependence on the mainland may 
apply and the three miles drawn seawards from the outermost 
of them. But in the ease of rocks submerged at certain states 

1 The Ileina , [1015J Journal Ollic-icl, November 7, 1015, p. 8014; The 
Eli da, (1015) Jurisprudence uUemunde, p. 8. For further eases, see 
ColonihoK, pp. 125 -133. 

* The Twee Gebr orders, [1800] 3 C. Hob. 102. 

* 118051 5 C. Hob. 373. 4 Ibid,, p. 377, note. 

5 Sec also above, §§ 123 -141. 
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of the tide, so that, without artificial structural additions and 
embankments, they could not be so utilised, such a rule appears 
to be inapplicable. They an*, moreover, invisible from ships 
at sea often when not submerged and always when submerged; 
to treat them as forming part of t he neutral's territory would 
therefore be pressing the principle bot h of defence and territorial 
dependence to an extent which is not required in the interest 
of the neutral and would bo unduly onerous on the belligerent. 

With regard to the question of the limits of the territorial 
sea in the case of inland waters, the Norwegian Government 
accepted for the purposes of the Prize Court actions the three- 
mile principle, but contended in The Lnekken 1 that the vessel 
having been captured near an enclosed bay, the limit should he 
measured from a line marking the seaward edge of the bay. 
The Prize Court, while pointing out that it had never been 
finally decided as a matter of law how the boundaries of a bay 
are to be fixed. 2 adopted the view' that the bay should be 
measured from headland to headland on either side. 

2. Hospital Ships 

§ 888. Tenth Hague Convention, 1907.—The Geneva Con¬ 
vention of 1000, while replacing as between the signatory 
Powers the former one of 1 SO 1, retained its essential principles, 
but lapse of time had made some of its terminology obsolete 
and inexact; it was therefore an amended edition, with 
supplementary provisions shown by experience to be necessary, 
that the Second Hague Conference produced in 1907. It also 
revised and enlarged the previous Convention adopted in 1899 
by the First Hague Convention. 

The later Convention (Tenth) replaces as between the 
ratifying Powers that of 1899, hut the 1899 Convention remains 
in force as between the Powers which signed it but have not 
ratified the 1907 Convention (article 25). 

The Second Hague Conference adhered to the wise plan of 
making a new Convention and not merely adding supplementary 
articles to the older Convention which would have caused 
confusion and disturbed the balance and “ elegance ” of the 
Convention. The new Convention “for the adaptation of the 

1 11918) 9 L1.P.C. 17n. affirmed ibid., IHu. 

2 Direct United States Cable Co. v. Atifth-American Co., |1H77| 2 App. 

Cas. 894, 428; Aft. dm. fur British Columbia v. A It. Gen. fur Canada , [1914] 
A.C. 158, 174. (f. Judgment of the* International Court of Justice in The 

Fisheries Case , I.C.J. Reports, p. 119. 
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principles of the Geneva Convention to maritime warfare ” 
contains twenty-six articles as against fourteen in the old one, 
but the real changes made are not many in number. 

The Hague Convention has been revised by the Geneva 
Convention of 1919 for 1 lie “Amelioration of the Condition of 
the wounded, sick and shipwrecked members of the armed 
forces at sea,” the chief provisions of which will be dealt with 
in some of the following paragraphs. As The Hague Convention 
is, however, still in force* between the parties which have not 
ratified the Geneva Convention, an examination of its main 
provisions is still relevant, especially as they have served as a 
model for the new Convention which mainly supplements it. 

§ <539. Various classes of hospital ships.—Three different 
kinds of hospital ships are dealt with in The Hague Convention. 
The first class relates to military hospital ships. ships 

constructed or adapted by a belligerent State specially and solely 
with a view to assisting the wounded, sick and shipwrecked, 
and the names of which are to he communicated to the other 
belligerent Powers at the commencement, or during the course, 
of hostilities, and in any ease before they are employed. 1 Such 
ships are to lx* respected and cannot be captured during the 
continuance of hostilities. In the Russo-Japanese war. .Japan 
installed twenty hospital ships and communicated their names 
to the United States Government with a request that they 
should transmit this notification to the Russian Government. 
This was done. 2 

The second class of hospital ships consists of those equipped 
wholly or in part at the expense of private individuals or 
officially recognised relief societies of one of the belligerent 
Powers. These are on the same footing as Government 
hospital ships, but they must be provided with a certificate 
from the competent authorities declaring that the vessels have 
been under their control whilst they were being fitted out and 
also on their final departure. 

The third class comprises hospital ships equipped wholly 
or in part at the expense of private individuals or officially 
recognised relief societies in neutral countries. They are to 
be respected and exempted from capture provided they are 

1 The Geneva Convention of 1940 prescribes that not only the name's, 
but also the description of such ships (viz., registered gross tonnage, length 
from stern to stem, number of masts and funnels) must: be communicated 
between belligerents (art. 22). 

* Takalmshi, International law applied to the liusso-Japanese war (1908), 
p. 370. 


17 * 
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placed under the control of one of the belligerents, with the 
previous consent of their own Government and with the 
authorisation of the belligerent himself; their names must 
be notified to the other belligerent as in the ease of the 
other hospital ships. They will then, for the time being, 
form part of the hospital services of the belligerent State. 1 

§ <>40. Duty of hospital ships.— Article 4 of the Convention 
provides that the ships in all three classes must afford relief 
and assistance to the wounded, sick and shipwrecked men of 
both belligerents, without distinction of nationality. The duty 
of a hospital ship is to take on board wounded, sick and ship¬ 
wrecked persons, and it does not come within her functions 
to provide accommodation for uninjured passengers and crews 
taken from destroyed merchant vessels, thereby rendering 
valuable assistance to the warship from which they are 
received. 2 

The Governments of the contracting parties undertake not 
to employ hospital ships for any military purpose. This is 
explained in the Report of the Committee in 181)0 as meaning 
that under no pretext, are such ships to be directly or indirectly 
used for military operations, collecting information, trans¬ 
mitting dispatches, carrying combatants, arms or ammunition. 
During the Russo-Japanese war of 1007. the Russian hospital 
ship The Ari/ol or The Orel was condemned by the Japanese 
Prize Court at Sasebo as being guilty of warlike assistance to 
the Russian fleet by communicating military intelligence and 
also by carrying persons other than wounded, sick or ship¬ 
wrecked combatants. 3 The case of The Ophelia , decided by 
the English Prize Court in the h irst Great War, affords another 
instance of the application of the same principles. She was a 
German military hospital ship belonging to the first; class and 
the evidence produced before the Prize Court in England proved 
that she had been engaged in sending messages by a secret 
code and that no dear or satisfactory record of these messages 
had been kept by the vessel. A further aggravating circum¬ 
stance in the case was the destruction of the ship’s papers by 
her crew just before her seizure by the British captors. Con¬ 
siderable signalling lights, in no wise necessary for a hospital 
ship, were, in addition, found on the vessel, and her officers 

1 Similar provisions am incorporated in the Geneva Convention of 1040 
articles 22 to 25). 

2 l'earce Higgins. Hospital ships and the carriage off passengers and crews 
off destroyed prizes , L.Q.R., vol. 20 (1010), pp. 40K- 414. 

3 Takahashi, op. ciL, pp. 020-022, and 2 R. Sc J. Cases, 054. 
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were not able* to offer a satisfactory explanation for the burning 
and the wilful destruction of the records of the various signalling 
appliances with which the ship had been equipped. After a 
very careful examination of all the circumstances of the case, 
Sir Samuel Evans and the Privy Council, on appeal, came to the 
conclusion that The Ophelia had not only never rendered any 
help, succour or service to a single wounded, sick or shipwrecked 
person, but was constructed, adapted and used as a signalling 
ship for military purposes. 1 She had accordingly forfeited 
the protection conferred on hospital ships by The Hague 
Convention and was subject to confiscation. 2 

Hospital ships must not, moreover, hamper the movements 
of the belligerents. During and after an engagement, they 
act at their own risk and peril. Belligerents have the right to 
control and search them; they can decline their assistance, 
order them off, make them take a certain course, put a com¬ 
missioner or a neutral observer on board and even detain them 
if important circumstances require it. As far as possible, 
belligerents are to enter in the log-book of the hospital ships 
the orders which they give them. 

§<>11. Distinguishing marks of hospital ships.—Article 5 
of the Convention states that military hospital ships shall be 
painted white with a horizontal band which shall be green and 
about a metre and a half in breadth/* Hospital ships of the 
other two classes shall be also painted white, hut they must 
have a horizontal band of red of the same breadth as in the 
ease of military ships. All ships must adopt adequate measures 
to make the colours in which they are painted sufficiently 
visible at night. Boats and all other small craft of the ships 
are to be painted in the same way as the ships. All hospital 
ships fly the Hag of the Geneva Convention, Bed Cross on white 
ground, and their national flag. Vessels of neutral ownership 
must, in addition, fly from the mainmast the flag of the 
belligerent under whose direction they are placed. Turkey 
reserved the right to use the Crescent instead of the Bed Cross, 
and Persia that of the Lion and Sun. In pursuance of the 
provisions of the Geneva Convention of 1900, which prohibits 
the use of the “ heraldic ” emblem of a Bed Cross on a white 

1 11015] P. 120. Affirmed |1010] 2 A C. 20<>. 

2 Cf. art.. JJ4 of the Geneva Convention of 1040 which prohibits the 
possession or use by hospital ships of a secret code for their wireless or 
other means of enrnmunieation. 

3 Further distinguishing marks are prescribed in the same Convention, 
see infra , § C5JJ. 
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ground and of the words “ Red Cross ” or “ Geneva Cross ” 
except to indicate persons and material protected by the 
Convention, Great liritain enacted The Geneva Convention 
Act, 1911. 1 

§ 012. Lights to be carried by them. - If one of the 
belligerents detains a hospital ship (under artielc 4), the ship 
must haul down the national Hag of the belligerent under whose 
control she had been placed. In the ease of a neutral hospital 
ship, she will still fly her own national Mag. This paragraph 
is new, as is also tin* last paragraph of this article which refers 
to the distinctive marks making hospital ships recognisable 
at night. The German proposal was for all hospital ships to 
carry three lights—green, while, green placed vertically one 
above the other and separated by at least three metres. The 
question was raised during the Russo-Japanese war. Russia 
notified Japan through the French Government, that she 
proposed to use by night three vertical lights white, red, 
white—but the Japanese Government would not agree, “being 
apprehensive of various possible dangers which might arise 
as the result of such a continuance being availed by an un¬ 
principled enemy.” A light on a hospital ship betrays the 
fleet and during the Japanese attack off Genzan the slightest 
sign of light was prohibited and even the port-holes were 
closed in the hospital ships.* The German proposal met with 
similar objections to those* raised by the Japanese Government: 
the danger of revealing the presence of the fleet and the possi¬ 
bilities of the abuse of t he lights by an unscrupulous belligerent. 
Accordingly, the last paragraph of article 5 of the Convention 
provides that ships and boats which wish to ensure bv night 
the freedom from interferenee to which they are entitled must., 
subject to the assent of the belligerent, they are accompanying, 
take the necessary measures to render their special painting 
sufficiently plain. This seems possible by such means as 
phosphorescent, paint, or the employment, of electric reflections 
in case of attack. Such methods would be less open to abuse. 

§ 018. Sick-wards on men-of-war.- In ease of a fight on 
board a warship, the sick-wards arc to be respected and spared 
as far as possible (article 7 (1)). This recalls the conditions 
of naval warfare which were common a century ago. Nowadays 

1 1 & 2 Gen. V, c. 20, s. 1. See also infra, $ 05a, and n. Oil of t he l T .S. 
Naval Warfare which provides that “it. is forbidden to use ships, aircraft 
and establishments protected by the distinctive emblem of the red cross or 
other equivalent distinctive emblems for any military purpose.” 

* Takaha&hi, op. cil. t p. 882. 
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hand-to-hund lighting on tin* deck of an enemy man-of-war 
must lx* an extremely rare occurrence. The sick-ward and 
materia] remain subject to the laws of war, and must, not 
be employed for oilier purposes so long as they are required 
for siek and wounded; but in ease of military necessity their 
use may be altered by the commander into whose power 
they have fallen after the siek and wounded on board are 
properly provided for. The fact that the staff of hospital 
ships are armed for maintaining order and defending siek and 
wounded and the presence of wireless telegraphy apparatus 
on board is not a sullieient reason for the withdrawal of the 
protection accorded to such ships. The German draft proposed 
to allow the ships to carry light pieces of artillery as a pro¬ 
tection against piracy and the dangers of navigation, but the 
Conference considered there was no necessity for such weapons. 
A gun for signal purposes is of course permissible. It was 
also recognised that the equipment of a hospital ship with 
wireless telegraphy apparatus might be valuable for the 
purpose either of eonmmnieation with its own squadron or 
with shore stations. It is easy to prevent any abuse, as 
commanders of men-of-war may place agents on hoard or, 
if necessary, the apparatus might be removed under the wide 
provisions of article I. 

§ OH. Assistance rendered by neutral merchant vessels.— 
Article 0 is new. but is inspired by a somewhat corresponding 
provision of the Geneva Convention of 190(1. It is as follows; 
“ belligerents may appeal to the charitable zeal of the com¬ 
manders of neutral merchant ships, yachts or boats to take 
on board and tend the siek and wounded. Vessels responding 
to this appeal, and also vessels which have of their own accord 
rescued siek, wounded or shipwrecked men, shall enjoy special 
protection and certain immunities. In no ease can they be 
captured for having such persons on board, but apart from 
special undertakings that may have been given to them, they 
remain liable to capture for any violation of neutrality they 
may have committed.” The assistance rendered in such cases 
by the neutral merchantmen is quite voluntary; that was 
made clear by the Conference. The condition of ships which 
have responded to the appeal for help as well as of those which 
of their own accord pick up wounded, sick or shipwrecked 
belligerents is that they enjoy “ special protection and certain 
immunities.” These terms arc vague. They are explained 
by M. Renault as follows: “All depends on circumstances. 
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A warship may call upon a ship possibly some distance off, 
promising, for example, not to search her. It is before all 
else a question of good faith. A belligerent should keep the 
promise which he has made to obtain a service, and the neutral 
ought not, by an appearance of zeal, be able to escape the risk 
to which his conduct may have rendered him liable. It is, 
however, certain, on the one hand, that the ships in question 
may not be captured for the transport of shipwrecked, wounded 
or sick of a belligerent, and on the ot her hand, as is expressly 
stated by article 0 of the Convention of 18SW, that they remain 
subject to capture for any violation of neutrality which they 
may have committed." 

§ (B5. Inviolability of the hospital staff.—The religious, 
medical and hospital staff of a captured ship is inviolable and 
its members cannot be made prisoners of war. On leaving 
the ship, they take away their personal effects and surgical 
instruments which are their own private property. The staff 
is to continue to discharge its duties while necessary, but 
can h ave when the eommander-in-chief considers it possible. 
They are to receive, while in a belligerent's hands, the same 
allowance and pay as are given to the staff of a corresponding 
rank in their own navy. This last provision applies only to 
the official personnel, not to that of a relief society (art icle 10). 

§ (HO. Treatment of sick and wounded men in hospital 
ships.—Sick and wounded sailors and soldiers and other persons 
oflicially attached to Heels or armies, irrespective of nationality, 
are to be respected and tended by their captors (article ll). 1 
Any ship of war belonging to a belligerent may demand that 
sick, wounded or shipwrecked men on board military hospital 
ships, hospital ships belonging to relief societies or to private 
individuals, merchant ships, yachts or boats, whatever the 
nationality of these vessels, should be handed over (article 12). 
Sir Edward Fry placed on record, during the discussions in 
committee, that “the British Government cannot acquiesce 
in the opinion expressed in the Bcport as to the right of a 
belligerent ship of war to require the surrender of wounded, 
sick and shipwrecked combatants on board a merchant vessel 
sailing under a neutral flag. Failing a special convention, his 
Government considers that the recognition of such a right 
cannot be based on the existing principles of international 
law.” This reservation was maintained at the full sitting of 

1 The same condition attaches to airmen belonging to belligerent air 
forces. 
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the Conference. It was, however, withdrawn subsequently, 
and Croat Rritain has signed the Convention with no other 
reservation than that it “ understands article 12 to apply only 
to the ease of eombatants rescued during or after a naval 
engagement in which they have* taken part/' 1 The belligerent 
cruiser may demand t he surrender of wounded or sick persons 
from a hospit al ship, but cannot change the course of a neutral 
merchant vessel and impose on her a fixed course; such orders 
can only be gi\on to military hospital ships. 2 

Article 18 tills up the gap left; in the Convention of 1899, 
and meets the ease of the rescued crews in Japanese harbours 
in the war of 1904: “ Jf sick, wounded or shipwrecked persons 
are taken on board a neutral warship, every possible precaution 
must be taken t hat they do not again take part in the operations 
of war.” They are to la* treated like eombatants who take 
refuge in a. neutral territory, and must not be given up to the 
other side, but only detained. Article I t merely enacts 
article 9 of the old Convention and lays down that sick and 
wounded who fall into the power of the other belligerent are 
prisoners of war and the captor must decide what to do with 
them, lie can either keep them, send them to a neutral port, 
or even to an enemy port in the latter case they must; not 
serve again. This article deals only with the treatment of 
individuals, not ships; the captor must see to their transport. 

§ (i 17. Treatment at neutral ports. —Article 15 reproduces 
article 10 of the former Convention, which was excluded from 
ratification. It deals with the ease where warships land 
wounded, shipwrecked or sick persons at a neutral port, thus 
unburdening themselves of their load of ineffectives. It 
provides that when landed at a neutral port with the consent 
of the local authorities they must, unless an arrangement is 
made to the contrary between the neutral State and the 
belligerent State, be guarded by the neutral Stale so as to 
prevent them taking part again in the operations of war. The 
expenses of tending them in hospital and interning them shall 
be borne by the State to which the shipwrecked, sick or wounded 
persons belong. 3 This may seem to impose a somewhat heavy 

1 This right, is repeated in the 1949 Geneva Convention, but subject to 
the condition referred 1o in $ (*52 below. 

a In 1945, (treat. Britain ordered the German hospital ships The Tubingen 
and The Gra disco to proceed to Allied ports and removed from them several 
enemy persons whom she made prisoners of war (Mossop in H.Y.I.L., vol. 24 
(1947), p. 405). 

3 A similur provision appears in art. 17 of the 1949 Geneva Convention. 
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burden oil the neutral State; neutrals already have various 
duties to perforin, and the granting of permission to land 
involves the undertaking not to be negligent, lint it is 
justified by humanitarian principles. 

§ 018. Practice in the First Great War. -There were several 
eases during the war of 1014-18 of shipwrecked and wounded 
seamen being landed at neutral ports, and the eorreet rule 
generally adopted was that they should be interned when they 
were landed from warships or their boats. When, however, 
they had been picked lip and landed from neutral merchant 
ships, they were released. It is immaterial in this connection 
whether the shipwrecked men arc picked up on the high seas 
or in neutral territorial waters. .Holland in 1014 released the 
survivors of the British warships Hogue, Cressy , Medusa and 
Aboukir , landed by neutral merchant ships. In acting in 
this manner, she treated the Report of tlie Committee as 
authoritative, since it was therein stated that if a neutral 
merchant vessel, having occasionally picked up wounded or 
sick or even shipwrecked persons, arrives at a neutral port 
without having met a belligerent cruiser or without having 
entered into any agreement, the persons she lands arc free. 1 
The same rule should be followed when shipwrecked seamen 
succeed in landing on a neutral coast, by their own efforts. But 
in this respect the practice adopted by neutral States in the 
First Great War varied, as whilst Greece set free the survivors 
of the British warship Ramazan and Spain the German prize 
crcw r in The Thijra , Norway detained the survivors of the 
British vessels The India and The Lord Alverstone . It is 
submitted that the practice followed by Greece and Spain is 
the correct one. The Geneva Convention of MHO contains no 
provision on this point and this silence may bo interpreted as 
imposing no obligation on the neutral State to intern seamen in 
such a ease. 

As regards seamen rescued by a neutral warship, the 
Dutch Government; interned the crew of the British submarine 
El7 w r ho were picked up by a Dutch warship in 191 6 . 2 On 
the other hand, Sweden released to Germany the prize crew of 
a German submarine which had seized in November 1916 the 
Swedish vessel The Runhild , but was afterwards sunk by 
striking a mine. The Swedish Government in this ease con¬ 
tended that the rule in The Hague Convention applied only 
to shipwrecked persons rescued on the high seas, and as the 
1 II.P.C., pp. 390-891; Hall, p. 480. * Dutch Oranje Hook (1016), p. 175. 
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German crew had been picked up by a Swedish warship in 
Swedish territorial waters, they ought to be released. 1 This 
argument, however, appears untenable, as article 11} of the 
Convention lays upon the neutral State the duty of preventing 
shipwrecked persons from taking part again in war operations 
in all cases where they arc rescued by a neutral warship 
without drawing any distinction between the high seas and 
territorial waters. 

§ 0 to. Search for shipwrecked, wounded and sick.—The 
Hague Convention provides that after every engagement the 
belligerents, so far as military interests permit, shall take 
measures to search for shipwrecked, sick and wounded and 
to protect them, as well as the dead, against pillage and ill- 
treatment. They shall see that the burial, whether by land 
or sea, or cremation of the dead shall be preceded by a careful 
examination of the corpses (article Hi). This is borrowed from 
the Geneva. Convention of 1000; the retention of the words 
44 ill-treatment ” and 44 cremation ” seem strange, but in eases 
where conflicts take place near the shore, such modes of disposal 
of the dead will then apply. Article 17 requires that informa¬ 
tion as to military marks or documents of identity found on 
the dead and description of wounded picked up by a bel¬ 
ligerent should be sent to the authorities of their country as 
soon as possible. Belligerents are to keep each other informed 
as to internment, transfer, admission to hospitals and deaths; 
and must collect objects of personal use and valuables found 
in captured ships or which have been left by sick or wounded 
who have died in hospital so that they may be forwarded to 
their next-of-kin by the authorities of their own country. The 
execution of the Convention is left to the eommanders-in-ehief 
of the belligerent fleets, who must see that its provisions are 
carried out, and in eases not provided for, its general principles 
are to apply. 2 

§ 050. Importance of the Convention as a whole. This 
sketch completes the general account of the Convention, w hich 
deserves attention on the ground that the signatory States 

1 Oppenhcim, vol. ii, p. 7i3tt n. See also Galley, L'inviolabilitc dex 
navircs-hfipitanx et Vexperience dr in guerre 1914 18 (1901), pp. 1011-150. 
S. 511 of the U.S. \avnl Warfare provides Unit “as far as military interests 
permit, after each engagement all possible measures should be taken to 
scureh for and collect the shipwrecked, wounded and sick; to protect 
them against pillage and ill-treatment: to ensure their adequate cure 
and to search for the dead and prevent them being despoiled.” 

* There are similar provisions in the 10-19 Geneva Convention (articles 
18 to 20). 
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must comply with article 20. which enacts that, the Powers 
shall take the necessary measures to bring its provisions to 
the knowledge of their naval forces, and especially of the 
members entitled thereunder to immunity. Professor Renault 
in his Report lays considerable emphasis on this article, as 
the Convention would remain a dead letter unless the necessary 
steps are taken beforehand to instruct those who will have to 
carry it out. In the ease of the personnel of the hospital 
ships, they will often have a delicate work to ftillil. 

The Convention is a sound contribution to the laws of naval 
warfare. It solves one or two knotty problems on the whole 
satisfactorily. Some authorities would have preferred that 
those who are rescued by neutral merchant, vessels should 
enjoy the same treatment as those rescued by neutral mcn-of- 
war. It was also pointed out that it: might he found impossible 
in actual warfare to restrain a victorious admiral from seizing 
n vanquished commanding ollieer on board a neutral merchant 
ship, while, as regards internment, the neutral ship might not 
be able to obtain permission to land them at the ports of 
another neutral State. In spite of these criticisms, this 
Convention and those of Geneva of 1900 and 1919 are real proofs 
of the advance of humane sentiments in their attempts to cope 
with the hardships endured by those engaged in lighting the 
battles of their countries by sea. 

§ 051. Further Conventions adopted on hospital ships and 
Red Cross Societies.—A Convention was entered into at The 
Hague on December 21, 1904, bet ween a number of States 
whereby the contracting Powers bound themselves to exempt 
in their ports, in time of war, hospital ships fulfilling the con¬ 
ditions of articles 1, 2 and 3 of The Hague Convention of 1899 
from all dues and taxes levied on ships for the benefit of the 
State. 1 

By article 25 of the Covenant of the League of Nations, 
the members of the League agreed to encourage and promote 
the establishment and co-operation of national Red Cross 
organisations having as purposes the improvement of health, 
the prevention of disease and the mitigation of suffering 
throughout the world. A League of Red Cross Societies lor 
the union of all the Red Cross Societies of the world was 
created at Paris in May 1919 and the first meeting of its Council 
was held at Geneva in March 1920. 2 

1 H.P.C., pp. 392 394. Great. Britain is not a party to this Convention. 

* A.J.I.L., vol. 14 (1920), p. 210. 
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Tin; Geneva Con volition of 102!) applies the rules relating 
to I lie treat men! of prisoners of war on land, to persons captured 
in the course of operations at sea, as soon as possible after 
arrival in port, (article 8). 

8 <»">-. The Geneva Convention of 1949. The Diplomatic 
Conference held at Geneva in 191!) adopted on August 12 four 
revised Conventions on (//) the treatment of prisoners of war; 
(/>) the amelioration of the condition of the wounded and sick 
in armed forces in the field ; (V) the amelioration of the condition 
of wounded, sick and shipwreeked members of armed forces at 
sea (already referred to); and (ci) tin* protection of civilian 
persons in time, of war. 1 Great Britain lias now ratified these 
Conventions to which several other States have also adhered. 2 
In view of the importance of the third Convention, a brief 
rilerence to its main provisions affecting maritime warfare 
appears necessary. 

Article 12 of The Hague Convention, which conferred the 
right on a belligerent warship to demand the surrender of 
wounded, siek and shipwrecked combatants, is repeated in 
this Convention but with a proviso that persons so surrendered 
must be in a lit eondition to lie moved and that the belligerent 
warship must possess adequate facilities for the necessary 
medical treatment of them (article I t). 

For the first lime, members of crews of the merchant, marine 
and members of crews of civil aircraft are included amongst the 
persons who are to be treated as prisoners of war if captured, 
provided lhey " do not benefit by more favourable treatment 
under any other provisions of international law" (article l(i). 

§ 053. Additional clauses of the Geneva Convention of 
1949. The experience acquired during the Second World War 
proved that it was sometimes difficult to identify, especially 
from the air, hospital ships. The new Convention therefore 
provides that hospital ships and of her craft protected by the 
Convention must be distinctively marked as follows: (a) all 
exterior surfaces shall be white; (h) one or more dark ml 
crosses as large as possible shall be painted and displayed on 
each side of the hull and cm the horizontal surfaces so placed as 
to afford Ihc greatest possible visibility from the sea and from 
the air. They must also fly at the mainmast, as high as possible, 
a white Hag with a red cross in addition to their national Hag 
(article 13). 

1 Mine. No. 4 (1950) fCnid. 8033]. 

a See the Geneva Conventions Act, 1957 (5 & 0 Eliz. II, c. 52). 
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Further new clauses regarding military hospital ships are as 
follows: not only the names hut also the description of these 
ships (which includes registered gross tonnage, tin* length from 
stern to stem and the number of masts and funnels) must he 
communicated between belligerents; belligerents must en¬ 
deavour to use only hospital ships of over 2000 tons gross for 
the transport of wounded, sick and shipwrecked over long 
distances and on the high seas; small craft used for the trans¬ 
port of wounded, sick and shipwrecked must be protected so far 
as operational requirements permit : a hospital ship in a port 
which falls into the hands of the enemy shall be authorised to 
leave such port; hospital ships are not assimilated to warships 
as regards their stay in a neutral port: merchant ships which 
have been transformed into hospital ships must not be put to 
any other use throughout the duration of hostilities: medical 
transports (viz. ships transporting equipment exclusively 
intended for the treatnient of wounded and sick members of the 
armed forces) should be protected. 

The provision contained in the ItMlT Convention as to the 
right of belligerents to control hospital ships, to decline their 
assistance and to make them take a certain course, is supple¬ 
mented by the right granted to them to control their use of 
wireless and other means of communication and even to detain 
them for a period not exceeding seven days from the time of 
interception “if the gravity of the circumstances so requires. 
Belligerents retain the right to place a commission in hospital 
ships and, in addition, they may either unilaterally or by 
part icular agreements, put on board these ships neutral observers 
for the purpose of verifying the strict observance of the pro¬ 
visions contained in the Convention (art. 31). Merchant vessels 
which have been transformed into hospital ships cannot be put 
to any other use throughout the duration of hostilities (art. 33). 
The protection to which hospital ships and sick bays are entitled 
shall not erase unless they are used to commit, outside their 
humanitarian duties, acts harmful to the enemy, provided due 
warning has been given which has remained unheeded within a 
reasonable time. In particular, hospital ships may not possess 
or use a secret code for their wireless or other means of 
communication (art. 31). Finally, no reprisals are permitted 
against wounded, sick or shipwrecked and against personnel, 
vessels or equipment protected by the Convention (art.. 47). 

The employment in sea warfare of aircraft is responsible for 
sonic new provisions. Thus wounded, sick and shipwrecked 
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landed from medical aircraft in neutral territory arc assimilated 
to wounded, sick and shipwrecked landed from hospital ships at. 
a neutral port. The term “shipwrecked” means “shipwrecked 
from any cause” and includes forced landings at. sea by or from 
aircraft. Aircraft used as a means of medical transport, enjoys 
the same protection as that given to naval medical transports. 
If seaplane ambulances are employed for the removal of ship¬ 
wrecked personnel, they must conform to the conditions which 
apply generally to medical aircraft. 1 

§ 05 I. Violation by Germany of the provisions of The 
Hague Convention in the First Great War. —I hiring the war of 
1014 18, Germany adopted the practice of sinking at sight 
hospital ships bv submarines. In .January 1017, the German 
Government declared that it “ would no longer suffer any 
enemy hospital ship in the Knglish Channel or parts of the 
North Sea/' and in March of the same year it extended this 
declaration to prescribed areas of the Mediterranean where 
hospital ships “ would be* regarded by the German naval 
forces as belligerent and attacked forthwith.” 2 In August 
1017, Germany bound herself to respect hospital ships carrying 
Spanish ollieers as a guarantee of their legitimate work, but 
she violated also this undertaking. Great, Britain protested, 
on several occasions, against these sinkings, which Lord Balfour, 
the then British Foreign Secretary, characterised as “ inhuman, 
illegal and faithless.” 3 Several instances of sinkings of 
hospital ships in the First Great War could be quoted. 4 

§ 055. In the Second World War. Similarly, during the 
Second Great War, Germany, in conjunction with Italy, 
deliberately disregarded the immunities recognised by all 
civilised nations as due to ships whose sole object is to succour 

1 J. A. C. Gutteridge, The Geneva Convention of JUJU , ll.Y.l.L., vol. 20 

(1049), pp. 204 220; Kraffl, The present position of the lied Cross Geneva 
Conventions , Grot ins Transactions, vol. 27(1052), pp. 122 147; Yingling and 
Ginnanc, The Geneva Convention of IUJ9, vol. 40 (1052), pp. 

202-427; Pictet., Les Conventions de Geneve de JUJU in Hcvne Internationale 
dc la Croix-Houge, vol. 2, No. 12; vol. 2, Nos. 1, 2 and 2; and Reeueil, 
vol. 70 (1050), pp. 5 117. Genet, ha revision de la Di.vihne Convention de 
La Ilaye , Hcvne Internationale frain;aise dn droit des gens, vol. 20 (1051), 
pp. 22- 27, 181 188 and 222 -240; Paul de la Pradellc, Jm Conference diplo¬ 
matique et les noiwelles Conventions de Geneve (1051); Oppcnhciin, vol. 2, pp. 
258 -290 and 499 508. Rucggcr, J,'organisation de la Croi*c linage Inter¬ 
nationale soas ses aspects juridiques, Hecneil, vol. 82 (1052), pp. 277 -480; 
and Guggenheim, Traite de droit international public , vol. 2 (1054), pp. 
424 450. 

2 Purl. Papers, Mise., No. 10 (1017). * Ibid., Mine., No. 20 (1018). 

4 See the eases of The Asturias, The Britannic , The Bremer Castle and 

several other ships quoted by Garner, vol. i, pp. 507-517. 
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the wounded. An official statement issued I>y the British 
Government, on July 10, 11)41, gave the names of the hospital 
ships and carriers which since the outbreak of the war were 
sunk or severely damaged by German attacks at. sea and from 
the air. 1 All these hospital ships carried the proper dis¬ 
tinguishing marks and fully complied with the requirements 
of The Hague Conventions of ISO!) and 1007. Their names 
had also been duly notified to Germany and Italy in accordance 
with article 1 of these Conventions. As Great Britain, for 
humanitarian reasons, did not. think lit to retaliate, the pro¬ 
cedure was adopted of retaining as hostage the Italian hospital 
ship The Ratal) IF which was intercepted off Aden alter the 
fall of Massawa and had been sent in for examination. The 
British statement declared that ‘ 4 His Majesty’s Government 
are not prepared to tolerate ’’ the flagrant, violations by 
Germany and Italy of a Convention which had received the 
signature and approval ” of both these Governments and from 
which these Governments, by marking their vessels in aeeord¬ 
ancc with its requirements, expect to derive full advantages. 
His Majesty’s Government have therefore given directions that 
The Rtnnb IF ‘‘is to be detained and employed as a hospital 
ship for the transport of British and enemy sick and wounded.” 
The ship will be retained for this use for a minimum period of 
six months, 44 in replacement of one of the ships damaged by 
the enemy's wilful action. If in the meantime His Majesty’s 
Government are satisfied that the? enemy has not only the 
firm intention of refraining from further attacks on British 
hospital ships, but also the power to ensure that these intentions 
are carried into effect, the return of The Ramh IF will be 
considered.” 2 No such assurance appears to have been given 
by the Governments concerned. 


a. Coastal Fishing Boats and Boats engaged in 
Petty Local Navigation 

§ 050. Practice in favour of their immunity.- In most 
countries the exemption from capture of fishing boats engaged 
in coast fisheries has been recognised as a binding rule of law. 
In this country it has been accepted as a “ rule of comity only 

1 The Atlantis , The Maid of Kent, The Brighton, The Paris, The 
St, Julien , The St, Andrew, The St, David, The Isle of Guernsey, The 
St, Dinar d. The Worthing, The Vila /, The Kara para and The Aha, 

2 The Times, July 8 and 11, 1041, and Moswop, Hospital ships in the 
Second World War , B.Y.I.L., vol. 24 (1947), p. 405. 
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ami not; of legal decision.” 1 France maintained that it was a 
rule of law, 2 but in practice there has, in recent years, been 
but little difference among maritime Powers; so long as the 
fishermen refrained from any interference in hostilities they 
were left alone. It was a concession to a class of men admit ted 
to be inoffensive, the seizure of whose boats, while, inflicting 
extreme hardship on their owners, was without any effect on 
the issues of the war. 

§ (>57. Provisions adopted by The Hague Conference, 1907.— 
The question of converting this immunity into a rule of inter¬ 
national law was brought before The Hague Conference in 1907. 
Article 3 of the Eleventh Convention 3 provides that “ vessels 
used exclusively in coast: fisheries or in petty local navigation ” 
are exempt from capture as well as their tackle, rigging, gear 
and cargoes. The exemption from capture does not extend 
to boats “ engaged in deep sea fishing.” 1 Nor does it exlend 
to ships or vessels employed on the high seas in taking whales, 
seals, cod or other fish which is not brought fresh to market, 
but is salted or otherwise preserved and made a regular article 
of commerce. 4 * No rules are laid down as regards the size of 
fishing boats, tonnage, number of the crew or class of the boat 
used; these vary in different localities. A commander will 
take, such matters into account in deciding whether a given 
boat or class of boats is covered by the exemption. In the 
same way, nothing is said of the mode of propulsion, sails, oars, 
steam or motors of these boats. “ (‘oast fishery” is also left 
undefined. It should not be interpreted as necessarily meaning 
fishing within territorial waters only, since such boats very often 
fish outside the maritime belts. The coast need not be an 
enemy coast; it: may be that of a third Power where by right 
or custom the enemy's fishing fleets engage in operations, e.g., 
the coast.s of Morocco. 

§ 058. Ships comprised in the term “ petty local naviga¬ 
tion.” —There is a similar indeliniteness about the expression 
“petty local navigation,” contained in the Eleventh Hague 

1 The Young Jacob and Johanna , |171>N| 1 C. Rob. 20. IT. The Lie.shet 
van dm Toll, |1«04] 5 ibid., 2N0. 

8 The same view was taken by the 1 T .S. Supreme Court in The Bat/aclc 
Unhand, |lKt)l>| 17;* U.S. 077.70S*. C^.s. JOJb) of the V.S.Xaval Warfare. 

3 Kali lied hv Great Itritain. January 20. 1010. 

4 The Berlin, [1!>I4| I*. 20a: The surer . [1!U0| » IJ.1M’. IN; The Herr - 
livhkeit. June 11), 11)40, Off. Tr. Notts. 

ft The Baquetc Ilabana (supra), which contains an admirable historical 
account of the immunity of coast fisheries and the* various authorities on 
the subject. 
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Convention, but the Austrian admiral who introduced this 
exemption explained to the Conference that it was meant, to 
include ships and boats of small dimensions used in the transport 
of agricultural produce or of persons along the coasts, or 
between the coasts and adjacent islands. The leading criterion 
is therefore not the size of the vessels, but the use to which 
they are affected. 1 The cargoes of such boats are free from 
capture, but they may be requisitioned subject to the usual con¬ 
ditions being complied wit h, namely against full compensation. 

§ 650. Immunity of boats forfeited if they participate in 
military operations.—The foregoing boats forfeit their exemp¬ 
tion from capture* as soon as they lake any part whatsoever in 
hostilities. This would appear to apply to individual boats, 
but if a commander discovers that the enemy is making use 
of his fishing boats for any operations of war, mine laying or 
sweeping for instance, or if they are furnished with wireless 
telegraphic apparatus for communication with the enemy licet 
or shore stations, the immunity could be withdrawn from the 
whole of the fishing boats on a given coast by way of reprisal. 2 

Article 15 of the Convention contains a paragraph which 
was inserted on the suggestion of the Japanese delegate who, 
no doubt, had in mind the Dogger Dank incident. It is to the 
effect that the contracting Powers oblige themselves not to 
profit by the inoffensive character of such boats (/.<?. fishing 
boats and those engaged in petty local navigation) by employing 
them for military purposes while preserving their peaceful 
appearance. Naval commanders will, therefore, remember 
that British boats under this category lose their immunity 
if t hey are made use of for any purpose connected wit h belligerent 
opera t ions. 


4. Cartel Ships 

§ 660. Principles laid down by Lord Stowell.—A cartel 
ship sails under a safe-conduct or pass granted by a belligerent 
Government or a belligerent officer usually referred to as a 
“ commissary of prisoners.” 3 The ship is exempted from 
capture 4 both when she has prisoners on board and when she is 
on her way to collect prisoners of her own country or is returning 

1 The Noordster II and The Vulcan //, Judgments of Sir Samuel Evans, 
November 6, 1917, Off. Tr. Notes. 2 Westlake, vol. ii, p. 310. 

* Hall, p. 605. 

4 The Hone in Bloom, [1811] 1 I)ods. 57; The Bathori, [1933] P. 22 and 
[1934] A.C. 91. 
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from handing over those belonging to the enemy 1 or is engaged 
in the conveyance of relief supplies or other similar missions. 

A cartel ship forfeits the immunity to which she is entitled 
if she departs from the special purpose to which she is affected. 
She must abstain from all trade, from transmitting any military 
information or taking any part whatsoever in the hostilities. 
Both these rules were admirably enunciated by Lord Stowe! 1 
in The Daifjie : the exemption of cartel ships “ is a practice 
of a nature highly deserving of every favourable consideration 
upon the same principles as are all other ‘comrnereia belli ’ by 
which the violence of war may be allayed, as far as it is con¬ 
sistent with its purposes. At the same time, it is highly proper 
that it should be conducted with very delicate honour, on 
both sides, so as to leave no ground of suspicion that a practice 
introduced for the common benefit should be made a stratagem 
of war or become liable to fraudulent abuse.’* 2 But where no 
such circumstances exist, a cartel ship must be respected. 

§001. Case of “The Awa Maru. 99 --l)uriug the Second 
World War, the Japanese vessel The Awa Maru . which had been 
granted allied safe conduct- for the carriage of relief sup]dies, 
was torpedoed and sunk in April It) 15 by an American submarine 
on her return voyage from Hong Kong. The Japanese Govern¬ 
ment protested against this sinking as being a deliberate 
violation of the agreement.*’ The United States Government, 
whilst denying that the sinking had been either deliberate or 
wilful, acknowledged responsibility and expressed its deep 
regret. Disciplinary action was taken against the commanding 
olliccr of the United States submarine together with a promise 
of compensation for the sinking of the vessel, to be settled after 
the termination of hostilities. 3 


5. Ships engaged in Scientific, Religious or 
Philanthropic Missions 

§ 002. Buies granting immunity from seizure. -These ships 
are also exempt from capture in accordance with a rule of 
long-standing recognition. Usually such vessels are furnished 

1 Lords of Appeal in La Vigilante , [17(14] Marsden's Admiralty Cases; 
The Vertus, [ 1 80S| 4 C. llob. .*155. See also s. ISO# (c) of the I'.S. Aaval 
Warfare, and Colombos, pp. 1(18 170. 

■ 11800] a c. Hob. 1:10. 

8 The diplomatic* eorresjjondenee on the subject is to be found in 
U.S. Naval War College, International Law Documents, 1044 -45, pp. 125- 
138. 
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with passports, and the immunity now granted them by 
article 4 of The Hague Convention No. XI must be understood 
to be subject to the same conditions as that accorded to 
hospital ships and fishing boats, namely, abstention from all 
interference in hostilities. 1 The practice of furnishing ships 
engaged in scientific expeditions with safe-conducts in advance 
was initiated at a time when communications with regions 
outside the civilised world were very ditlieult. as for instance 
in the cases of Bougainville in ]?<*><» and of La Bemuse in 1785. 
These examples prove that the immunity from capture is not 
confined to public missions, but applies also to private under¬ 
takings. It is, however, manifest that a Government will 
require full information on the objects of tin* expedition 
before granting a safe-conduct and that any departure 
from these specified objects will entail tin* forfeiture* of the 
ship. 

§ 008. Extension of immunity to artistic and literary works. 
—At one time, works of art or learning belonging to a belligerent 
State or a public institution were treated as valid spoils of war. 
They arc now protected on land by article 50 of The Hague 
Convention on the laws and usages of land warfare. As regards 
their immunity from capture at sea, their exemption was upheld 
in two famous judgments: that of the Vice-Admiralty Court 
of Nova Scotia in 1818 and that of t lie Supreme Court of the 
United States in 1801. The first restored to tin* Academy of 
Arts at Philadelphia a number of engravings and paintings 
carried on board a British ship in 1812 during the Anglo- 
American hostilities. 2 The second judgment decreed that, 
some eases of books belonging to the University of the 
insurgent: State of North Carolina and seized during the 
American Civil War ought to be handed over to their 
owners. 3 The exemption which attaches to a vessel engaged 
in a scientific, expedition is not affected by her character 
and she remains immune whether she is a public or a private 
ship. 4 

1 f/.s..>08 (r) of the l .S. Aaval IVurfarc; tin* French Instructions of 
1!J84 (article HUj, and the Italian War La ws of lfHSK (article 145), in favour of 
the exemption from capture of enemy vessels employed on scientific, 
religious or humanitarian missions. Cf. Colomhos, pp. 105 108, and The 
PaktaU 11015] 1 II. ( .!*.( . 515. 

2 The Marquis tie Somerudrs, Stewart Adm. (Nova Scotia), 445, 
482. 

3 The Amelia (No. 2), [1801J 4 Philadelphia, 417. 

4 The Paquete Ilabana, [1899J 175 U.S. 077. See also West lake, vol. ii, 
pp. 100 101, and Oppcnheiui, vol. ii, pp. 470-477. 
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6. Enemy Shipwrecked Ships 

§ <*»<; l. Their exemption from capture. —Humanitarian reasons 
have prompted the feeling that enemy ships wrecked off their 
adversary’s coast should not be liable to capture. This rule 
is not, however, recognised in any international agreement 
and their liability to capture was affirmed in the old French 
Ordinances and practice 1 and also by flit* French and Italian 
Prize Courts in flic Second World War . 2 The Institute of 
International Law recommended in ISOS that an immunity 
should be granted to merchant vessels compelled by an accident 
of fortr majenre to lake refuge in an enemy port . 3 This 
immunity is all the more necessary as a vessel in distress may 
otherwise he lost in t r \ iug to reach a home or a neutral port . 4 

There arc some old recorded eases affording instances of 
exemption from capture in similar circumstance*. In 1740, an 
English warship entering Havana, and offering to surrender, 
was allowed to repair her damage* and to leave with a passport 
protecting her as far as the Bermudas; in 1700, the Prussian 
vessel The Diana . which had been obliged to take refuge in 
Dunkirk, was restored to her owners by the French Courts; 
and during the Napoleonic wars, an English frigate in distress 
off the mouth of the Loire was saved from shipwreck and 
permitted to leave without being captured.’ 1 

7. Post a i. Correspondence 

§ 005. Legal status of mail boats. In the existing state of 
international law and apart from a Convention of 1007, to be 
presently referred to, the carriage of mails is not protected by 
any definite immunity. Neutral mail boats arc subject to 
the right of visit and search except when they are public 
vessels—a point which has never been definitely raised. The 
right of visit and search was exercised by Russia during the 
Russo-Japanese war. The .'British mail boat The Osiris 
was stopped in the Mediterranean and the Dorman mail boat 
The Prinz Heinrich in the Red Sea. The latter case was 

1 Despagnet, Coars de tlmif inter national public (1010), p. <>55. 

2 The Xordmerr . It.D.P. 451 : The Kriti, | l!»4.*lj and The Xicolas 

Nomicas , |1i»4;5| Boll. II, pp. M*5 and 4!i8. < f. The Hock (Hamburg Prize 

Court), .latiunry 24, 11141. and The Dutch Tilot Vessel Xo. H). [19)41] by 
A. Goekoop, in Grntius Annuaire International, 1048, p. 241. 

3 Annuaire, vol. 17, pp. 281-285 (article 41). 

4 Westlake, vol. ii, p. M2. 

6 Hall, p. 527, 
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complicated by the character of the vessel purporting to exorcise 
the right (The Smolensk), but, for the moment, granting that 
she was an auxiliary warship, the proceedings were lawful. 
In modern wars, however, every endeavour has been made to 
interfere as little as possible with mail steamers. In the 
Franco-German war, France announced that “ when a vessel 
subject to visit is a packet-boat engaged in postal service, and 
with a Government agent on board belonging to the State of 
which the vessel carries the flag, the word of the agent, may be 
taken as to the character of the letters and despatches on board/’ 
President McKinley, in 1808, on the outbreak of the Spanish- 
American war. declared that the “voyage of mail steamers is 
not to be interfered with, except on the clearest grounds of 
suspicion of a violation of the law in respect of contraband or 
blockade.” The British Government pursued a similar course 
with reference to German mail boats sailing to South Africa 
during the Boer War. 

§ Provisions in bilateral treaties. - There have also 

been treaties to the same purpose with regard to enemy mail 
ships; one between Great: Britain and the United States, 
signed on December 15. 1818, provided that in case of war 
between the two countries the mail packets of the two post 
offices were to continue their navigation without impediment 
or molestation until six weeks after a notification was made 
discontinuing the service, in which ease they would be permitted 
to return freely and under special protection to their respective 
ports. In 1850, Great Britain and France agreed that in case 
of war the packets of the t wo post olfiecs should enjoy practically 
identical privileges as under the Anglo-American Treaty of 1848. 1 
There arc similar conventions with Holland and Belgium, but 
it is doubtful how far they would stand the strain of war. The 
Postal Union Convention of 1000 provides that the signatory 
States enjoy the right of interchanging closed mails, but the 
British Government exercised the right of censoring such mails 
during the South African War and it is generally recognised that 
the provisions of the Postal Convention do not apply in time 
of war. It was also agreed between the Allies and the United 
States, whilst still a neutral during the First Great War, that the 
Convention was “ foreign to the question under consideration 
between them.” 2 

1 See also the Anglo-Freneli Postal Convention of August, 30, 1800, 
article 0. 

2 A.J.I.L., vol. 10 (1010), Supplement, pp. 418 et seq, And see Pearce 
Higgins, The treatment of mails in time of tvar t H.Y.I.L., 1028, p. 38. 
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§ (507. American official statements during the war of 
1914 18. The right of a belligerent to examine mails in 
neutral ships was conceded by Mr. Bryan, the United States 
Secretary of State, in his letter of January 20, 1015, to Mr. 
Stone, Chairman of the Foreign Relations Committee of the 
Senate, in which, replying to the criticism on the State Depart¬ 
ment's inactivity to uphold neutral rights regarding censorship 
of the mails and destruction of American letters on neutral 
vessels, he said: “ As to the censorship of mails, Germany as 
well as Great Britain has pursued this course in regard to private 
letters falling into their hands. The unquestioned right to 
adopt a measure of this sort makes objection to it inadvisable. 
Complaints have come to the Department that mail on board 
neutral steamers had been opened and detained, hut there 
seem to be hut few eases where the mail from neutral countries 
has not been finally delivered. When mail is sent to belligerent 
countries open and is of a neutral and private character it has 
not been molested, so far as the Department is advised.” 1 

The practice of censoring letters on board neutral vessels 
when for any reason they are detained seems to have been 
resorted to during the Napoleonic wars, and Professor Allin 
quotes the following letter from the American Consul in London 
of February I t, 1812: “ The enclosed letter was on board the 
ship The Vigilant (Joshua Coombc, Master), bound from 
Amsterdam to Boston, which vessel having been sent into 
Yarmouth by a British Ship of War, for adjudication, all the 
letters on board were opened and examined under the aut hority 
of the Court of Admiralty, as is usual in such a ease. The 
Vigilant being now released, the letters have been returned 
to me, and J have deemed it my duty to enclose them to persons 
to whom they are addressed.” 2 

§ (5(58. Eleventh Hague Convention of 1907. -The modern 
increase in postal communications and the fact that, so many 
interests, commercial and otherwise, are based on the regular 
service of the mails, renders it desirable to protect, them in time 
of war. The iirst article of Convention No. XI, adopted at the 
Second Hague Conference of 1907, which was introduced by 
the German delegate, provides that the postal correspondence 
of neutrals and belligerents whether its character is official 
or private, found at sea on board a neutral or enemy ship, is 

1 A.J.I.L., vol. a (1915), Supplement, p. 2i5(». 

* C. 1). Allin, Belligerent interference with mails, Minnesota Law Review, 
vol. 1 (1917), pp. 293 ct scq. 
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inviolable. If the ship is seized (as it may be if she is an enemy 
ship or a neutral ship employed in unneutral service), the 
correspondence must be forwarded by the captor with the 
least possible delay. These provisions do not apply, in eases 
of violation of blockade, to correspondence destined to, or 
proceeding from, a blockaded port. “ Neutral mail boats 
should be treated with great consideration in the matter of 
visit and search,” says the C onvention. 

The Hague Convention has been signed by nearly ail the 
Powers represented at the Conference, the only important 
exception being Russia. It was clearly meant to effect a 
change in the law and to afford a new protection to mails 
because “in the present state of international law, the trans¬ 
portation of postal correspondence at sea is not effectively 
guaranteed in time of war.” 1 It should be observed that 
the British Governments instruction* in 1 007 to the British 
delegates at The Hague Conference state “ that H.M. Govern¬ 
ment would be glad to see the right of search limited, in every 
practicable way, by the exemption of passenger and mail 
steamers from search upon defined routes.” - 

The Convention grants inviolability to the correspondence, 
not to the vessel. Enemy mail boats still remain liable to 
capture unless exempt by treaty, e.g., in the Postal Convention 
of October 11, 1816, between Great Britain and Holland, and 
in that of August 60, 1800, between Great Britain and France. 
If the ship is seized, the correspondence is to be forwarded by 
the captor with the least possible delay. The action of the 
Russian commander of 77/e Smolensk in 10(H in taking from 
the German mail boat The Prinz Heinrich a number of mail 
bags so that, they might he examined at leisure, and then 
stopping the P. & O. steamer The Persia and putting them on 
board, was irregular, as a captor cannot compel a neutral ship 
to carry mails lor him. 

§ 600. Practice in the Italo-Turkish and the First Great 
Wars. —In the course of her w f ar against Turkey in 1011-12, 
Italy stopped the French mail s!earner The Carthage which 
gave rise to a dispute with France, its settlement being referred 
to the Permanent Court of Arbitration at The Hague. The 
Court held that the Italian demand that the mails in The 
Carthage be surrendered in order that they might be forwarded 
more quickly was in accordance with the provisions of the 

1 Actes el documents de la 2 e Conference de la Pah r, vol. i, p. 20<j. 

* (No. 29) II.P.C., p. 023. 
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Eleventh Hague Convention though it. had never been ratified 
by Italy. 1 2 

The Hague Convention was specially considered by the 
British Prize Courts during the war of 11114-18 in three eases: 
The Simla 2 in which no claimant appeared; The Tubantia 
and other ships 3 * * where it was decided that rubber sent as 
sample by letter post was not postal correspondence; and 
The Noordam 4 in which Lord Sumner, without defining 
“ postal correspondence," held that the term did not. include 
securities issued in the form of bonds and coupons by Govern¬ 
ment or private companies. 

§ 870. Protests by neutral States in 1914 18. -Protests 
were made by Holland, Denmark, Norway, Switzerland and 
Sweden against the Hritish treatment of mails in the First Great 
War. The Swedish protest was the most serious, at one time 
threatening the rupture of friendly relations between the two 
countries. 0 The American Government, which at first took 
exception to the searching of the contents of mail bags by Great 
Ib'itain and her Allies, eventually admitted, in principle, “the 
right of the Ih'itish authorities to examine mail bags with a view 
to ascertaining whether tiny contained contraband." 6 After the 
United Stales became a belligerent, it adopted the practice of 
censoring mails on board neutral vessels touching at American 
ports. 7 

§ 871. British and Allied construction of the Convention.— 
The question was again raised by the United States Govern¬ 
ment in its Note of December 27, 1880, disputing the right of 
the British authorities to interfere with American mail in 
United States or other neutral ships on the high seas or to 
censor mail in vessels which had “ involuntarily" entered 
British ports. 8 In its reply dated January 24, 10M), the Hritish 
Government reaffirmed its view that the inviolability granted 
by article 1 of The Hague Convention applied only to genuine ” 
postal correspondence, and that a belligerent was accordingly 

1 Scott., The Hague Court He ports (191ft), pp. 329-33i». 

2 fltllSl 1 13. & C.V.C. 981. 3 [1910] 5 Ll.P.C. 282. 

4 |1920| A.C-. 904. Cf. The Medan , [1018] 7 Ll.P.C. 300. 

b Purl. Papers, Wise., No. 2S (191ft) jCmd. 8822]. 

u U.S. Department of State Publications, No. 83o (Washington, 191ft), 
vol. ii, pp. 498 et seep 

7 U.S. Foreign Relations , 1917, Supplement 2, vol. 2, pp. 1242-1248. 
See also Mcrignac et 1 .cm on on, Lr droit des gens et la guerre de 1911-18 
0921), pp. 102-108. 

6 Eagle ton, Interference with American Mails, A.J.I.L., vol. 84 (1940), 

pp. 317-819, and Hack worth, vol. ft, pp. ft08 ft22. 
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entitled to examine mail bags and, if necessary, their contents 
in order to assure himself that they constituted such corre¬ 
spondence and not articles of a “ noxious ” character. This 
view must, in the opinion of His Majesty’s Government., be 
regarded as established by the practice of the war of 1914-18. 
It should be appreciated that the letter post could be used 
to convey contraband and to transmit military intelligence 
to the enemy, and that it was impossible to decide whether a 
sealed letter did, or did not, contain such merchandise without 
opening it and ascertaining ils contents. At the same time, 
the British Government expressed its desire of conducting 
this examination with as little inconvenience as possible to 
foreign Nations, in accordance with the terms of The 
Hague Convention, and to reduce any delays occasioned 
by the enforcement, of the belligerent’s right to search postal 
correspondence. 1 

On the other hand, abundant evidence could be pro¬ 
duced during the two Great Wars that the immunity 
afforded by the Convention was taken advantage of by the 
Germans for covering consignments, on an extensive scale, 
of cont raband goods smuggled furtively as mails into Germany 
and for the dissemination of propaganda and seditious literature 
in all parts of the world. 

§ 672. Cases outside the Convention.—The privilege granted 
to postal correspondence by The Hague Convention was never 
meant, as Herr Kriegc, the German delegate at The Hague 
Conference, himself admitted, to cover contraband goods 
dispatched as mails. Both Great Britain and France carefully 
examined all mail bags during the First Great War and con¬ 
fiscated any contraband articles found in them. 2 Nor does 
the Convention apply to parcels sent by post. As stated by 
Sir Samuel Evans in The United States , 3 it was well known to 
the Court that since the war goods of multifarious kinds were 
being dispatched by parcel mail which in times of peace were 
never ordinarily forwarded by post. Similarly, the Convention 
does not apply to currency, bullion or negotiable instruments. 4 

§ 078. Naval codes.—Art icle 181 of the French Instructions 
of 1931 declares that “the postal correspondence of neutrals or 

1 Pari. Papers, 1940 [Cmd. 0156]. 

2 The Tubantia , [1916] 5 Ll.P.C. 282. Cf. Four packets of diamonds , 
[1918] 8 ibid., pp. 309, 318. 

8 [1917] P. 30. For further details, see Coloinhos, pp. 173-175. 

4 In the matter of certain remittances by letter from Brazil , June 18,1945. 
Off. Tr. Notes. 
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belligerents, whatever its official or private diameter, is 
inviolable when found at sea in a neutral or an enemy vessel. If 
the vessel is seized or captured, the correspondence must be 
forwarded with the least possible delay.” According to articles 
132 and 133, this inviolability does not apply to postal parcels or 
enclosures containing goods or to correspondence destined to or 
coming from a blockaded port. Article 12!) of the Italian War 
Laws of 193S provides that: “'Postal correspondence is as a rule 
inviolable. If the vessel is captured, the correspondence is 
forwarded to its destination with the least possible delay unless 
there are well-founded reasons for suspicion, in which ease it 
may be subjected to censorship. Postal parcels are not 
eonsidered as correspondence and are subject to the same 
treatment as cargoes. The provisions of inviolability do not 
apply to correspondence destined to a blockaded port or 
a besieged zone or coming therefrom, subject to special rules 
for diplomatic or consular correspondence.” Finally, article 21 
of the German Prize Ordinance of 1939 enacts that “ postal 
correspondence found on board neutral or enemy vessels at 
sea is treated as inviolable. If the vessel is captured, the 
captor must immediately forward the mail carried in them. 
These provisions do not apply (u) to letters containing con¬ 
traband and to postal parcels; (b) in case of a breach of blockade, 
to letters destined to a blockaded port or coming there from.” 

8. Enemy Property at the Beginning of the War 

§ 071. Enforcement of the strict rule of confiscation.— 
During the war between England and Denmark in 1807 several 
Danish ships lying in British waters were seized and con¬ 
demned. 1 This was in accordance with the rule which prevailed 
until the middle of the nineteenth century that enemy ships 
in port at the outbreak of war, enemy ships entering port after 
the outbreak of war and enemy ships met at sea in ignorance 
of the outbreak of war were all liable to capture and con¬ 
demnation. 2 The rule went even further, as it became the practice 
not only to seize enemy vessels in port at the commencement 
of hostilities, but also to lay an embargo upon them before 
the outbreak, but in expectation, of the war, so that if war 
should come, they might be confiscated, or else restored, if 
“ relations of peace ” were re-established. Lord Stowcll held 

1 Hall, p. 523. 

1 Pearce Higgins, Enemy ships in port at the outbreak of war , 1I.Y.I.L., 
1022-23, pp. 55-78. 

18 
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in The Boedes Lust 1 that 46 the declaration of war had a 
retroactive effect, applying to all property previously detained 
and rendering it liable to be considered as the property of 
enemies taken in time of war." This old rule of conlisca- 
tion of enemy vessels is now obsolete. On the other hand. 
Dr. Lushington expressed his surprise in tlie case of a ship 
seized at the beginning of the Crimean war that, apart from 
any treaty provision or Order in Council, 44 a doubt could exist 
with regard to an enemy’s property coming to any port of the 
Kingdom or being found there being seizable.” 3 

§ 075. More lenient practice adopted since the Crimean 
war.—The commencement of the indulgent: practice under 
which enemy ships in port are given 44 days of grace ” within 
which to depart was inaugurated by Turkey and Russia in 
the Crimean war. When Great. Britain became a belligerent 
in the same war, an Order in Council was enacted directing that 
44 any Russian merchant vessel which prior to the date of this 
Order shall have sailed from any foreign port bound for any 
port or place in Her Majesty’s dominions, shall be permitted 
to enter such port or place and to discharge her cargo and 
afterwards forthwith to depart without molestation, and any 
such vessel, if met at sea by any of Her Majesty's ships, shall be 
permitted to continue her voyage to any port not blockaded.” 3 
In the Austro-Prussian war of 1800, Prussia granted six weeks’ 
grace to the Austrian vessels. In 1870, the French Govern¬ 
ment permitted German vessels lying in French ports to 
continue the loading of cargoes began before the declaration 
of war, and to sail, without any limit of time, w r ith a safe- 
conduct to a German port.. In 1877, Turkish vessels were 
allowed to remain in Russian ports until they had taken cargo 
on board and to issue freely afterwards. 44 Days of grace ” 
were also accorded by the belligerents in the Grcco-Turkish 
war of 1897, in the Spanish-Ameriean war of 1898, and in 
the Russo-Japanese war of 1904. 4 Iri the case of The Buena 
Ventura , the United States Supreme Court gave the widest 
possible interpretation to the President’s Proclamation of 
April 2G, 1898, which granted days of grace to Spanish vessels 
and which was described by the Court as incorporating “the 
later practice of civilised States.” 3 

1 [1804] 5 C. Rob. 288, 245. 

2 The Johanna Emilie , [1854J Spinks, 12, 14. Cf. Undo v. Rodney , 
[1782] 2 Dougl. «14a, followed in The Marie LennhardU [19211 P. 1. 

8 liOndori Gazette, March 29, 1854. 

4 Hall, p. 538. 


6 [1899] 175 U.S. 384. 
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§ 07G. Provisions of the Sixth Hague Convention. —This 
practice is also embodied in the Sixth Hague Convention of 
11)07, article 1 of which provides that in ease an enemy merchant 
ship is at the beginning of the war in the port of a belligerent 
or, having left her last port of departure before the commence¬ 
ment of the war, enters a belligerent port in ignorance of its 
outbreak, it is “ desirable ” that she should be allowed to 
depart freely either immediately or after a reasonable number 
of days of grace and, after being furnished with a pass, to 
proceed direct to her port of destination or to any other port 
indicated. Article 2 makes it a binding rule on the parties 
not to confiscate enemy merchant ships which, owing to cir¬ 
cumstances o {'force majeure , may have been unable to leave the 
enemy port within the period contemplated by article 1 or 
which may not have been allowed to depart. The belligerent 
is, however, permitted to detain them under the obligation of 
restoring them at the conclusion of the war without indemnity, 
or to requisition them subject to the payment of an indemnity. 
Article 3 of the Convention enacts that enemy merchant ships 
which left their last port of departure before the outbreak of 
war and are met at sea, while still ignorant of the outbreak of 
war, may not be confiscated. As regards the immunity from 
confiscation of enemy cargoes on board the vessels referred 
to in the first two articles of the Convention, article 1 provides 
that such cargoes may only be detained during the war and 
restored without indemnity at the conclusion of the war, or they 
may be requisitioned on payment of compensation either with 
the ship or separately (paragraph 1). The same principle applies 
in the ease of cargoes on board lhe vessels referred to in article 3 
(paragraph 2). 

Of the belligerents in the Avar of 1914-18, the following 
either did not sign or did not ratify or accede to the Convention: 
Bulgaria, Greece, Italy, Montenegro, Serbia, Turkey and the 
United States. Germany and Russia, in ratifying, did so under 
reservation of articles 3 and 4. 1 

§ G77. Practice in the war of 1914-18. —The British Govern¬ 
ment, by Orders in Council of August 4 and August 15, 1914, 
announced its intention of giving ten days’ grace to German 
and Austrian merchant vessels in British ports or entering 
them after the outbreak of war in ignorance of hostilities, other 
than cable ships, sea-going ships designed to carry oil fuel 
and ships whose tonnage exceeded 5000 tons gross or which 
1 Russia's reservation to article 4 applied to par. 2 of the article only. 
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were capable of a speed of 11 knots or over, on intimation 
being received within three days that not less favourable 
treatment would be accorded to British vessels in German 
and Austrian ports respectively. 1 Tlu; information was forth¬ 
coming in the ease of Austria-Hungary, but not in the ease 
of Germany, and accordingly Sir Samuel Evans in the ease of 
The Chile , the first German ship to come before the Prize 
Court in England, held that she had been properly seized as 
“ lawlul prize and droit ol Admiralty " and should be detained 
by the Marshal until a further order was issued by the Court. 8 
The effect of The Chile decision was to reserve all rights intact 
for determination when the war was over and the views of the 
German Government as to the construction of The Hague 
Convention had been ascertained. The point was finally 
determined by the Privy Council in The Blonde , 3 and the 
conclusion arrived at that The Hague Convention was binding 
on the British Government and that, the true construction of 
articles 1 and 2 of the Convent ion was t hat enemy ships which 
found themselves at t he out break of war in an enemy port 
should in no case be condemned if they were not allowed to 
leave or if they unavoidably overstayed their period of grace. 
The belligerent had, however, the option either to detain them 
with the duty of restoring them without compensation at the 
end of the war and, in such a ease, no obligation was imposed 
upon him to provide for their safety or to effect repairs, or 
else to requisition them on condition of paying compensation. 

The question of the right of days of grace of enemy vessels, 
other than German, did not give rise to any serious difficulty. 
In the case of ships flying the Austro-Hungarian flag, the 
provisions of The Hague Convention were fully observed. 4 
With regard to Turkish and Bulgarian ships, it was held that 
they were not entitled to any days of grace since their Govern¬ 
ments had not ratified The Hague Convention. 5 On the other 
hand, the application of articles 3 and 4- of the Convention was 
very restricted in the war of 1914 18 as both articles had been 
reserved by the German Government. 6 Finally, article 5 of The 

1 S.H. & O. (1014), vol. i, p. 550. 2 fl»14] P. 122. 

8 [1022J 1 A.C. For further eases derided under the Sixth Hague 

Convention, cf. Colo mhos, pp. 135 157, and Pearce Higgins, op. cit ., pp, 
50 et xeq. 

4 The Tergestca , [1015] 2 Ll.P.C. 140; The Turul, [1010] 3 II. & C.P.C. 
350. 

5 Sir Samuel Evans's judgment in The Vutih-Jy , January 25, 1015, 
Off. Tr. Notes. 

• The Marie Glaeser , [1014] P. 218; The Schlettien, [1910] P. 225. 
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Hague Conve ntion, which excluded from protection all merchant 
ships whose construction indicated “ that they were intended for 
conversion into warships,” was considered bv the Prize Court in 
Egypt in t he eases of two German vessels. The Lutzoxv 1 and The 
DerJJiinger , 1 2 3 and both ships were condemned as lawful prize. 

§ (578. Application of the Convention to the Suez Canal.— 
The special status of the Suez Canal gave occasion to several 
interesting pronouncements by the British Prize Courts. The 
Egyptian Proclamation of August 6. 11)11, had enacted that 
the Constantinople Convention of 1888 was to he strictly 
adhered to. Ships which had passed or wanted to pass through 
the canal could enter and leave the. ports of access immune 
from capture or detention provided their passage through the 
canal and their departure from the ports of access were normal 
and without unjustifiable delay. A note, from the British 
Foreign Oil ice :J stated t hat some German ships were detained 
by the Egyptian Government for committing, or being under 
suspicion of intending to commit, hostile acts, detrimental to 
the safety and free navigation of the canal, thereby infringing 
its neutrality; others, although offered a pass, refused to 
leave, thus “ disclosing their intention to use the ports of the 
canal merely as ports of refuge, a measure which is not con¬ 
templated by the Convention.” In all these eases the vessels 
were held not to be exempt, from condemnation as not coming 
within the provisions of the Convention. 4 * 6 

§ (571). United States practice.—The United Stales, which 
were not parties to the Sixth Hague Convention, gave no days 
of grace to either the German or Austrian vessels in American 
ports on the outbreak of the war in April 1917. On May 1*2, 
191 7, a Joint Resolution of Congress authorised the President 
to take over to the United States the immediate possession and 
title of any enemy vessel within American jurisdiction and, 
through the United States Shipping Board, “ to operate, lease, 
charter and equip such vessels in any service of the United 
States, or in any commerce, foreign or coastwise.” 0 The 
constitutionality of this Resolution and the President’s action 
in taking over such vessels was upheld by the Supreme Court 

1 January 21, 11115 (unrepnrted). 

2 All'inned by the Privy Council, |11H(5] 2 It. Jt C.P.C. -13. 

3 Slate Papers, vol. IDS, p. 151. 

4 The DerJJlinger, supra; The Pindos* |lt)li»| 2 A.C. 103. Cf. Egyptian 
Prize Court in The Hying Trader (11)50). Kevuc eirvptiemio de droit inter¬ 

national, veil. 7 (11)51), p. 127. 

6 40 Statutcs-at-Large, cli. 13, p. 75. 
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in the case of Littlejohn v. The United States 1 and was followed 
by the South American States in the war of 1914 18. But 
under a statute passed in March 1928. 1 2 * the United State's 
Congress decided to pay fair compensation to the owners of 
the German vessels taken over by the United States Govern¬ 
ment under the 1917 Joint Resolution. In the opinion of Mr. 
Parker, sole Arbitrator functioning under the above Act, “ the 
United States Government, in adopting this policy, dealt with 
these German merchant vessels in accordance with t he soundest 
and most advanced policies espoused by any nation in the field 
of international law. While the United States had not adhered 
to the Sixth Hague Convention, nevertheless the declarations 
of its representatives and its whole course of conduct indicated 
that it was prepared to go even further than the terms of that 
Convention in protecting merchant shipping engaged in inter¬ 
national commerce.” 8 Compensation was thus paid in respect 
of all German merchant vessels taken over by the United States 
with the exception of public vessels which the Arbitrator held 
to comprise “ fighting ships, including cruisers and other 
auxiliary naval vessels, such as converted merchantmen, 
tenders and colliers.” 4 Private merchant vessels, even those 
which received subventions from the German Government, 
were not treated as public vessels, and compensation was 
therefore allowed to their owners. 5 6 * 

The same practice was adopted by the United States Govern¬ 
ment during the Second World War wit h regard to enemy vessels 
in American ports. Moreover, severed ships which had been requi¬ 
sitioned, subject to compensation, under the Idle Foreign Vessels 
Act, 1911, were transferred to the Alien Property Gustodian as 
enemy ships alter the outbreak of war in the following year. 

§ 080. Practice in the Second World War. — The British 
Government denounced the Sixth Hague Convention in 1925* 

1 1192(1] 270 T.S. Rep. 215. 

2 The Settlement of the l-.S. War Claims Act, 1028. 

8 The Kronprinz Wilhelm, [1020] Annual Digest, 1020 . 4 J0, p. 511 nolr. 

4 As to the definition of the military character of a vessel requisit ioned 

by a belligerent government and employed in war, see the Opinion of the 
Mixed Claims Commission between the l-.S. and Germany in the (rase 
of The McCullough, |1021| A.J.I.L., vol. 18 (1024), pp. (M0 &W. 

6 Garner in H.Y.I.L., vol. 12 (10ai), p. 172. 

6 Mise. No. 10 (1025) |Critd. 25(M|. The Convention was also de¬ 

nounced by France in HMD. On the other hand, article 18 of the German 
Prize Ordinance of 1009 enacts that “the provisions of the Sixth Hague 
Convention relating to the treatment, of enemy merchantmen at the 
outbreak of hostilities remain undisturbed.” This rule was later made 
subject to reciprocity. 
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owing to its having failed to secure uniformity of practice or 
liberal treatment of enemy vessels. The Convention is accord¬ 
ingly no longer binding on the British Government except in so 
far as its provisions are in conformity with international custom 
and declaratory of the existing rules of international law. The 
Convention has not, moreover, lost all importance as its pro¬ 
visions were included in several Prize Codes in force during the 
Second World War. 

In the first ease to come before the Prize Court during 
this war, that of the German motor vessel The Pomona* the 
question of the granting of days of grace to enemy ships did 
not arise, as the Attorney-General did not then sock the 
confiscation of the vessel, but asked and obtained an order 
that "the ship be forthwith released and delivered to the 
Crown, without appraisement, for the purpose of requisition ”— 
pending condemnation or release—in accordance with the 
rules laid down by the Privy Council in The Zamora decision. 3 
But when the ease came on for final determination, The Pomona 
was condemned by Lord Merriman as valid prize on the ground 
that, as The Hague Convention had been denounced by Great 
Britain, the claimants could not rely on its provisions, that 
it was not declaratory of an existing rule of international law 
and that there was no rule of international law whereby an 
enemy merchant, ship found in a port of a belligerent at the 
outbreak of war was entitled to depart freely immediately or 
after days of grace. 3 

In the ease of Denmark, after she had been invaded by 
Germany, assurances were given on behalf of llis Majesty’s 
Government that, speaking generally, Danish vessels seized as 
prize would be handed back to their owners after the war. 
Because of these assurances, the policy of His Majesty’s Govern¬ 
ment was to refrain from seeking decrees of condemnation of 
Danish vessels brought before the Prize Court. 4 They were 
requisitioned in prize and eventually released to their owners 
after the termination of the war. 

1 11939] 1 Ll.P.C. (2nd) 1. Similar orders were granted by the Australia 
(Sydney) Supreme Court, (in prize) in the case of The Astoria, [194-0], and by 
the S.A. (Natal) Supreme Court (in prize) in The Kalo, [1940] ibid., 53 and 50. 

1 119101 2 A.C. 77. See also above, § 522. 

8 j 1940 j P. 24. Cf. Col wo bos. p. 108. 

4 The Priiis Kmul , [1941] P. 39. Reversed on another point by the 
Privy Council, [1942] A.C. 007. Cf. The Ingittccr N. Vlassojwl , [1952] 
1 Ll.P.C. (2nd), 307, 320. 
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0. Enemy Property under a Neutral Flag 

§ 681. Old principle of confiscation. As we have already 
seen, the principle of the immunity of goods carried in a neutral 
vessel was not generally recognised unless expressly covered 
by an international agreement. The first recorded treaty to 
this effect was concluded in 1650 between Spain and the United 
Provinces. It provided that the goods of the enemies of either 
party should be free from capture, when on board the ships of 
the other parly, the latter being neutral. 1 The Treaty of 
Pyrenees of 1659 similarly contained an article enacting that 
goods were free if found in “ free ships/’ But it was not until 
1741 that France accepted the principle that neutral vessels 
carrying enemy goods were not liable to confiscation, and not 
until 17SS that the immunity of the goods themselves was 
recognised. The French Government, however, departed from 
this principle in 1798, when it declared that enemy goods on 
board neutral vessels were good prize, subject to the neutral 
ships being restored to their owners who were also entitled to 
he paid freight by the captors. 

§ 082. English system. -Except when prevented by express 
convention, England maintained the confiscation of enemy 
goods in neutral vessels and she reaffirmed her practice in 
several treaties signed in the seventeenth century. 2 On the other 
hand, the French Government continued between 1815 and 1854 
to give preference to the doctrine of “ free ships, free goods.” 
The United States, while adhering on principle to the 
English system, concluded many treaties in the eighteenth 
and nineteenth centuries in which the contrary rule was 
embodied. 3 When, in 1851, Great Britain and France entered 
into an alliance against Russia, the inconvenience of enforcing 
two different legal systems in a common war was realised and 
an agreement for identical action was entered into between 
the two Governments under which Great Britain accepted 
provisionally the rule of the immunity of enemy cargoes in 
neutral vessels. 

§ 688. Declaration of Paris, 1856.—On the conclusion of the 
Crimean war, the same rule was adopted by the* Treaty of Paris 
of 1856, thus achieving uniformity of practice on the principle 

1 Hfill, p. 837. 

a With Sweden in 1671 and 1601, and with Denmark in 1654, 1061 
and 1670. C'f. supra, §§ 614-616. 

a JIall, p. 842. 
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proclaimed by the Declaration that “ Enemy goods, with the 
exception of contraband, are not liable to capture in neutral 
ships/’ In The Dingo , the Prize Court in England decided 
that this rule was of general application and had not been 
adopted merely for the neutral's benefit, but also in favour of 
the enemy owner. 1 The l.’nitcd States Law of Xaval Warfare 
adopts the provisions of the Declaration of Paris by prescribing 
that “enemy goods, contraband excepted, found in neutral 
vessels or aircraft normally are not liable to capture” (section 
033 (c)). 

§ 084. Enemy public property outside the Declaration.— 
There is, however, considerable difference of opinion as to 
whether the neutral tlag covers public; enemy property. During 
the Italo-Turkish war. the Italian Prize Court held, in The 
Newa and The Sheffield, that, the neutral Hag only covered 
private goods, the property of the subjects of the enemy 
Power, but not goods which were the property of the enemy 
State. 2 The further judgment in The Menzaleh is particularly 
detailed. The problem is of the greatest importance in modern 
times in view of the control exercised by belligerent Govern¬ 
ments during the two World Wars on all kinds of goods imported 
into their territory and which therefore were regarded as 
“public property/* 3 

10. Personal Effects of Chew in an Enemy Ship 

§ 085. British practice. As a matter of indulgence, it is 
usual to restore to the enemy master and crew their personal 
effeets after the capture of the vessel. It is, however, clear 
law that the consent of the Grown is necessary before such 
articles are given lip by the Prize Court. During the Crimean 
war. Dr. Lushinglon was once asked to return certain private 
property consisting of some casks of wine and a small amount 
of money belonging to the enemy master, and lie said that the 
Court had power, and had continued to exercise it, of restoring 
to neutral captains their property, but. that he had no authority 
to give up any goods to an enemy master except by the consent 

1 111ll 91 p. tfOt. (f. The Adonis, (1921] 7 LI.I..K. 171, and The Mahan, 
|1918| A.C. 148. As regards transfers of goods from an enemy to a neutral 
vessel and the ease of goods discharged from a neutral vessel, see Colnttihos, 
pp. 178 179. 

2 Atti della Kcgin Commissione delle 1’retie, vol. 1, pp. 120, 289. 

3 II. A. Smith, Lc devvloppemcnt mode me dcs lots de la guerre maritime , 
Recucil, vol. 08 (1938), p. 030. 

18* 
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of the captors. 1 The same principle was upheld by Sir Samuel 
Evans in The Srhhsim. where he decided that such things as 
private chronometers, compasses, or sextants belonging to 
the captain and the crew of the vessel should be delivered to 
the persons who appeared to be the owners thereof, if the Crown 
raised no objection.- 

11. Enemy Property seized after Conclusion of 
Armistice 

§ {>80. Effect of armistice on belligerent seizures. An 
armistice implies theoretically the suspension of all military and 
naval operations and consequently of all maritime seizures. 
This provision is expressly enacted in several treaties, such as the 
Armistice Convention of January 28, 1871, between Prance and 
Germany, that of March 30, 18115, between China and Japan, 
and that of June 4, 1807, between Greece and Turkey. The 
same rule was also adopted l>v the institute of International 
Law. 3 During the war of 1011 18. however, the belligerent 
parties, by express agreement, stipulated that all enemy ships 
and cargoes met at sea would continue to be liable to capture 
(article 5 of the naval conditions of the Armistice Convention 
with Austro-I lungary of November 3, and article 20 of the 
Convention with Germany of November 11, 1018),* and many 
seizures were accordingly effected after the. armistice by the 
Allies and condemned by their respective Prize Courts. 

The further point whether, by reason of the suspension of 
hostilities, no presumption of belligerent use ought to be attached 
to cargo destined to the enemy country, was argued by the 
claimants in The Rannvcig, who contended that goods sent; to 
a German base of supply should be released as, in the absence 
of hostilities, it was unreasonable to presume that they would 
be utilised for any hostile purpose. Lord Merrivale, however, 
refused to enter into any detailed discussions as to the implica¬ 
tions which might or ought to result from the conclusion of an 
armistice, and decreed that as the terms agreed upon in article 26 
precluded the assumption that the Allied Powers had conceded 
to Germany the privilege of free importation of goods into her 
territory, the goods must be condemned. The ship was also 

1 The Ainn % [1854] Spinks, 12. 

2 [1014] 1 IS. & C.P.C. la. Cf. The Lilian, [10I7J 7 LI.P.C. 180, und 
Lord Merriman in The Pomona , [10811] 1 LI.P.C. 12nd), 1. 

8 Article 02 of the Oxford Manual of Naval War, op, cit ., p. 041. 

4 A.J.I.L., vol. 13 (1010), Supplement, pp. 80, 07. 
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liable lo confiscation as her owners bad dispatched her with full 
knowledge of the character of the cargo and its destination. 1 

§ GST. Practice during the Second World War. .The 

question did not arise at the end of the Second World War 
because the actual termination of hostilities was brought about, 
not by armistice agreements as such, but by the unconditional 
surrender of Germany and Japan. These surrenders imposed 
obligat ions on the vanquished States and left the victors free to 
act as they liked. Hut during the war, the armistice between 
France and the Axis Powers in 1910 gave rise to problems 
similar to those encountered after the First World War. The 
Italian Prize tribunal upheld the validity of seizures effected 
after the armistice. 2 3 As the Court said, an exception to this 
rule could only be considered if the armistice clauses, eithcrly 
expressly or by implication, stipulated the suspension of the 
right of seizure. The German Court also adopted the view 
that nothing in the Franco German Armistice* of 19 M) affected 
the liability to condemnation of Hritish vessels seized on the 
Seine at Paris some time thereafter: The Innisulvtt* In other 
words, the altitude now adopted by all the Prize Courts is that 
the question whether, and to what extent, the right of prize may 
be exercised after an armistice depends in each ease upon the 
termsol't hc applicable armistice agreement .and that nohard-and- 
fast rules can be laid down. This principle was followed by the 
French Court in examining the sit uat ion created by the armistice 
between Italy and the Tinted Xalions of September 19151. 4 
It is, however,quite clear.under modern conceptions, that during 
a general armistice and before tin* signing of a peace treaty there 
is no suspension of the belligerent's right of visit and search or 
of his right to condemn ships for carrying contraband, for 
breach of a blockade or for limieutral service*. As Lord Simon 
said in delivering the Privy Council's judgment in The Hermes , 
“ all these rights iind their justification in the prevention during 
the armistice of the enemy's replenishment of his resources and 
of the increase of his warlike potentiality." 5 

In the* ease of Germany, the right to seize in prize continued 

1 [11)201 P. 177: affirmed on appeal, [1022] 1 A.C. 1)7. 

3 The Paulina, |1941| Holt. II, p. S5, and The Kriti , [19431 ibid., vol. 
iv, p. 445. Cf. The Cilicia „ 1111411 ibid., p. 185. 

3 in Lloyd's List of February 21, 1042. 

4 The Santa Flavin , [19401 H.P.P. 421. Cf. The Jlellaman, [1948] 

1 (Ll.P.C. 2nd), 205. 

5 Schi [fah rt- T re ah and v. //.!/. Procurator-General ( The Hermes). |1953] 
A.C. 232, 205. 
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until .June 5, 1M15, when, by a declaration signed in Hcrlin, the 
United Kingdom, the United States, the Union of Soviet 
Socialist lb publics and the Provincial Government of France 
assumed supreme authority over (Germany. That declaration 
brought', of necessity, to an end all hostilities between the Allied 
Powers and Germany and consequently the right of seizure of 

In the event, however, of no term being included in the 
armistice dealing with the right of seizure in prize, then the 
question arises whether a "presumption should be implied 
that that right is suspended, and that question will depend 
on the special circumstances of each case .** 1 

§ (iStS. Competence of Prize Courts after the termination of 
the war.---A C ourt of Prize is, of course, entitled to continue 
its functions after llie conclusion of the war until all matters 
which arose during the hostilities an* finally disposed of. 2 
The practice adopted by the Italian Prize Court in The Duel - 
u'ijk after the Treaty of Peace of Addis Ababa in 1 St)a, to the 
effect that a Prize Tribunal is only competent to examine the 
validity or otherwise of a seizure, but. has no jurisdiction to 
pronounce its confiscation/ 4 was not. followed during the First 
Great War by any of the belligerents or even by Italy herself. 
As a matter of fact, the Prize Courts of the belligerent Powers 
continued to adjudicate on and condemn prizes long after the 
termination of that war. 1 In the ease of the Prize Court in 
England- which admittedly had to deal with the largest 
number of claims in the war of 1 !> 1 I IS prize proceedings 
only came to an end in 1 03 1 when the last prize ease, that of 
The Bathori , was finally decided by the Privy Council. 5 
Similarly, a few prize? eases were still waiting to be heard in tin* 
English Prize C ourt, nearly fourteen years after the termination 
of hostilities in the Second World War. 

§ (58!h Validity of prize judgments after the termination 
of war.— Treat ies of Peace after the termination of war have 

1 TheIli rm<"i. p. 2*54, and The Allas (No. 2), March 1. 105 t. OIT.Tr. Notes. 

2 Prize Courts Act, 1804 (57 & 58 Viet. c. 30), s. 2 , suh-s. 5. Cf. The 
Harmony, [1815] 2 Dods. 78, and The Hermes, [1051J I*. .'147, and 1105*1] A.C. 
282. 

3 Judgment, of December 8 1808, J.C., vol. 24 (1807), p. 850. 

4 It was held hv the liclgian Prize (ourl that a prize deeision was 
merely declaratory of the validity of seizures and that there was no 
principle of Jaw which prevented prize proceedings from being continued 
after the cessation of hostilities, or even after the definite conclusion of 
peace; The Minna, |1024] Pasierisic he!fie, 1024-2-05. Cf. The Australia ; 
The Montara, [1005] 2 K. & J.P.C. 87.1, 403. 

fi [1934] A.C. 91. 
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in the past sometimes dealt with the validity of the prize 
judgments of the defeated belligerent.. The Treaty of Ver¬ 
sailles contained a provision 1 entitling the Allied Powers to 
review German prize judgments, whether affecting their own 
rights or t hose of neutrals, but. t his provision was never invoked 
by the Allies. The Treaties of Peace with Italy, Rumania and 
Finland of February 10, 1017, confer on each Allied Power the 
right to “examine according to a procedure to be established by 
it” decisions and orders of Prize Courts involving the ownership 
rights of its nationals and to recommend revision of decisions 
not in conformity with international law.- The Inter-Allied 
Control Council of Germany lias, on the other hand, repudiated 
all German prize judgments in its ordinances, by requiring the 
handing over of all vessels in German possession, including t hose 
which had been t he subject of a coiidnnnution in prize. This 
must be regarded as an innovation in the application of prize 
law. 3 

1 Article 444). 

2 Mise. No. 1 M!»47i, [('mil. pp. 7K. 07. lal. See on llie application 

of this riyht the judgment of the Italian Council of State of April 1U, 11153, 
reversing the judgment of the Italian Prize Court in Cargo ec The Maria, 
[1!M1] Hull. 1. Pt. II, f). 77. and II. Cnnforli. Satin rnisioue •Idle scuicnze 
del tribunate indiano delte predr in Hivista di diritto internazionale, vol. 37 
(vjr» 4), pp. :ni :i7t>. 

Cf. R. Jnnihu-Mcrlin, La Jurisprudence des prises maritinus el le 
droit international privt, 1 SI 17, pp. 1502. and Fitzinaiiriee. The juridical 
clauses of the Pence Treaties , Heeucil, vol. 7II pp. H.V.t-;l<»7. 
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NEUTRALITY IN NAVAL WARFARE 

§ Divergent views on the rules of neutrality. —The 

main conlliet in war, as regards the application of the rules of 
international law, is between belligerents and neutrals, and 
before speaking of those which occurred in the present century, 
it may be well to note some of these controversies in the past. 
We must, however, bear in mind that neutral rights have really 
been obtained by a process of compromise between the extreme 
demands of belligerents and neutrals. Statesmen and jurists 
naturally reflect national characteristics and even Judges of 
Prize Courts cannot free themselves entirely from their sur¬ 
roundings. The Commonwealth, whose predominant influence 
in the world rests upon the sen. has in the past, and must in the 
future, base its main strength on sea power and maintain 
practices in war which enable it to use that power to the full lor 
defensive and. if necessary, lor offensive purposes. 

Throughout the Napoleonic wars, continental States, which 
principally relied on their armies and possessed small navies, 
were as loud in their proclamation of their defence of the 
“ freedom of the seas ” as were the Germans in the t wo World 
Wars and in many eases their methods were not dissimilar, 
though they were never guilty of the many violations of the 
rules of warfare which characterised the latter. The German 
demand for the “freedom of the seas” really meant the domina¬ 
tion of the German navy over all the seas. Thus Commander 
B. zu Brcrmstein, writing in the semi-official Uehcrall , plainly 
stated that for Germany there is only one “freedom of the seas” 
which is the “ liberation of the seas from the tyranny of 
England.” To achieve this, a “ strong and powerful German 
navy is required.” 1 Ilerrn Winand Engel, one of the most 
prominent of German publicists in the First Great. War. also 
put this point of view quite unequivocally German policy 
is forced to secure for itself hv all conceivable means domination 
over the world sea. The sea is free to us only if we dominate it. 
If we do not dominate it, it may one day he closed against us.” 2 

1 Uehcrall , December 1 111 0. 

2 Article in the Pan-German Organ Das GrOssere Deutschland , 1917; 
and Ilersbcv, The German conception of the freedom of the seas , A..U.L, 
vol. 13 (1919), p. 220. 
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The same preposterous views were also expressed by Nazi 
statesmen and writers during the Second Great War. 1 

§ 61)1. Compromise between belligerent and neutral rights. 
—Historically, the rules of international law relating to naval 
war are a compromise between two opposing rights: the right 
of a belligerent to bring the utmost pressure to bear on his 
adversary, short of violating certain fundamental rules of 
international law and humanity, and the right of the neutral to 
continue his commercial and other intercourse with the enemy 
States with which he is at peace. Naval operations against 
commerce usually take the form of endeavouring to prevent 
the enemy from obtaining by sea such commodities as are 
classified under the term “ contraband and which may assist 
him in his prosecution of the war. Another form which naval 
operations take, a form which should not be confused with the 
capture of contraband, is blockade, used in conjunction with 
economic warfare against the finances and trade of the enemy. 

It is essential to make it clear at the outset that the subject 
of neutrality is one of vast dimensions, involving points on 
which serious divergencies of view have been manifested and 
where the Hritish position has not always been fairly appreciated 
by other States. The question is still further complicated by 
developments in the international sphere which have taken 
place since the creation of the League of Nations, the signature 
of the Pact of Paris of 11)28 and the setting up of the United 
Nations Organisation. 

§ 61)2. First development of the idea of neutrality. -—The 
conception of neutrality predicates a condition of war to which 
the neutral Power is not a parly. This conception is only 
faintly to he seen in the early stages of the development of the 
law of nations; it was there, but the term emphasising the 
condition did not appear to have conic into existence before 
the end of the fifteenth century when treaties began to be 
made providing for a Stale’s neutrality. The idea of neutrality 
was not in consonance with the current of political thought. A 
quarrel between two Stales might well have been the concern 
of all and it could not be asserted that there was any general 
duty of maintaining neutrality. Grotius, writing in 1625, was 
strongly convinced of the evil of studied aloofness of States to 
an existing violation of the peace. Viewing the matter from 
both the legal and moral standpoint, a much more modern 

1 See President Roosevelt's Message to Congress on June 20, 1041, 
The Times , June 21, 1041. 
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authority states: “the general duty of every member of a 
society is to promote justice within it and peace only on the 
footing of justice, such being the peace which alone is of much 
value or likely to be durable. Thus in a Stale the man would 
be a bad citizen who allowed a crime to be committed before 
his eyes without doing his best to prevent it, or who refused 
to assist the magistrates in punishing crime; and in the society 
of States the action of all the members in upholding its laws 
is the more required since an organised Government is wanting. 
YVe may sum up by saying that neutrality is not morally 
justifiable unless intervention in the war is unlikely to pro¬ 
mote justice, or could do so only at a ruinous cost, to the 
neutral. v 1 

§ (JOtt. Claims of neutral States. But that view has not 
been perpetuated in the law of nations which has admitted for 
a long time that States have a right to remain outside a conflict 
and to demand that their position should be recognised and 
respected by the belligerents. The neutral Bower contends 
that it is entitled to continue its relations with both belligerents 
with neither of whom it has any quarrel. The belligerent, 
basing himself on the right of self-preservation, demands that 
his operations shall not be interfered with and, especially, that 
those measures which he is taking for preventing his opponent 
from acquiring the sinews of war by foreign trade shall be 
carried out, even though thereby neutral claims arc ignored. 
When the belligerent is seeking to cut off his adversary from 
maritime contact with the outer world, by blockade, or to 
restrict the supplies of materials of warlike use to his 
territory, by the rules of contraband, lie has claimed, and 
largely obtained, the right of interfering with neutral commerce 
inimical to his aims. It. is argued that in this collision of 
interests those of the belligerent must prevail. There is no 
doubt that the rules which have received general assent lean 
to the side of the belligerent and this is to be expected as one 
of the parties to the bargain is armed and in a position to enforce 
his claims. Moreover, the position is not exactly similar: a 
belligerent is lighting for his very existence; one of the aims 
of neutral trade, on the other hand, is t he enrichment of neutral 
individuals. Thus the loss suffered by the cotton operatives 
of Great Britain as a consequence of the blockade in the 
American Civil War was considerable, but the British Govern¬ 
ment accepted it without protest recognising the old rule that 
1 Westlake, vol. ii, pp. 190-101. 
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the rights of a belligerent engaged in a life-and-death struggle 
transcend those of the economic prosperity of the neutral. 

§ 004. Various kinds of neutrality.—Neutrality may present 
itself under several forms: (1) perpetual neutrality recognised 
as belonging to certain States, such as Switzerland and Austria 1 ; 
(2) perpetual neutrality guaranteed to certain portions only of 
the territory of a country by treaties without submitting the 
other portions of the country to the same condition-—such is the 
case of the Ionian Islands of C orfu and Paxo in Greece; of the 
Vatican and the Free Territory of Trieste* and of tin* territorial 
waters of Spitsbergen, even if Norway is a belligerent, and of 
those of the Aaland Islands; (3) sometimes, by virtue of a 
formal Convention or a tacit arrangement, between the 
belligerents or between them and neutral Powers, hostilities 
are limited to certain parts of a territory, either to avoid too 
much damage, or for political considerations varying accord¬ 
ing to circumstances*; (4) lastly, in a more general way, a 
neutral State means one which neither directly or indirectly 
participates in the hostilities which have broken out between 
two or more other States. 

§ 695. General neutrality. General neutrality, with which 
we must now deal specially', is distinguished by two character¬ 
istics which are clearly marked: 

(a) it, is voluntary, in the sense that each State by reason 
of its sovereignty, is free to abstain or take part in the hostilities 
as it shall see lit. 3 Indeed, the legal right of a Nation to remain 
neutral is t he corollary to the recognised lawfulness of war which 
stood unchallenged until the setting-up of the League of 
Nations in 1919, the conclusion of the Paris Pact of 1928 and 
the establishment of the United Nations Organisation in 1945. 

(b) it is absolute, in the sense t hat it excludes all participation 
in hostilities whatsoever and under whatever eireuinstances it 
may be given, and all assistance, even indirect, to one of the 
belligerents. 

1 Guggenheim, Truitt tie droit international -public , vol. - (1954), pp. 
549-501, and I Joliet, Kasai sur la Xcufralitt Pennanente , lteeueil, vol. 07 
(1939), pp. 12 35. 

* Cf. the Anglo-French Convention of October 12, 1832, article 8 of 
which limited the military action of France in Belgium to the taking of 
Antwerp from the Dutch. See also the numerous Conventions of the 
maritime States round the Baltic neutralising this sea. 

* This statement needs qualification as regards countries whose 
connection with another State compels them to follow a common policy, 
as in the ease of unions of States, confederations, federations and pro¬ 
tectorates. 
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The distinction formerly made by the older publicists 
between perfect or strict neutrality and imperfect, neutrality 
which allowed of certain help being given to one of the belli¬ 
gerents, without any breach of neutrality, cannot be admitted. 
Nor can the recent pronouncements that a State is entitled to 
adopt an attitude of non-belligerency, but favouring one of the 
belligerents without actively taking part in the war, be accepted 
under the classic theory of neutrality. In 1870, Lord Granville 
replied correctly to the German Government that he would 
not be able to show himself stricter than English law and 
international law allowed him in the prohibition of the export 
of arms to France by British private linns and to observe, as 
was asked of him, a “ benevolent neutrality " towards Germany. 
As he said, “it will now be universally admitted that such a 
doctrine (of benevolent neut rality) is untenable; while it must 
be generally admitted that it would be a real departure from 
neutrality for a neutral to change, without general consent, 
liis practice—a practice, be it observed, in conformity with the 
views of all writers on international law—because such practice 
might incidentally be more or less favourable to one of the two 
belligerents.” 1 This statement of Lord Granville endorsed the 
opinion given to him by the Law OHiccrs of the Crown on 
September 5, 1870, which is as follows: “We cannot assent if) 
the justice of the German Ambassador's distinction between a 
benevolent neutrality and a neutrality which is not so. A 
nation is cither belligerent or neut nil and if neut nil. is bound not 
to concern itself with, or to express any opinion as a nation, 
on the justice or injustice* of the war. but to conduct itself with 
strict impartiality between the two contending parties/- 2 

§ fisifi. Consequences flowing from the absolute doctrine 
of neutrality.-From the general conception that neutrality 
excludes all interference in hostilities, two results follow: (a) 
neutrality is violated by any assistance, no matter how limited, 
given by a neutral to one of the belligerents even if given by 
virtue of a treaty of alliance not concluded in view of the actual 
war. The rule is that the ally of the enemy is not deemed to 
be an enemy himself merely by the fact of his alliance, but all 
participation on bis part in the hostilities, in execution of an 
agreement which binds him to the enemy, renders him an enemy, 
contrary to the view of the older publicists 3 ; (b) neutrality is 
1 I-orcI Granville to Count Bcrnstorff, October 21, 1870, Stale Papers, 
vol. 01, p. 870. 

* McNair, vol. 3, p. 220. 

8 Vattel, Book 111, ch. vii, §§ 101 and 105. 
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also violated although the same assistance be given or offered 
to both belligerents at, the same time; participation in the 
hostilities is not the less certain in such a ease and, moreover, 
the same assistance given to the two belligerents may not have 
the same effect for each; for instance, the right to cross neutral 
territory which might be very important to one of the countries 
engaged in the struggle, might be quite unimportant to the 
other on account of the geographical position of its territory; 
similarly, the power to raise troops in a neutral State will be 
entirely to tin* advantage of the belligerent, who is better 
situated or for whom the population of the neutral country has 
greater sympathy. This principle is now embodied in the 
Thirteenth Hague Convention of 1007 which forbids any 
assistance whatever to belligerents, even if grunted to both 
alike, in naval operations. 

§ 007. Modern origin of neutrality.—This idea of neutrality 
is of comparatively recent growth. The nations of antiquity 
when they were engaged in a war required other countries, so 
far as they could compel them, to lake part either for or against 
their adversary. Such especially was the ease in Home. 1 
The Treaty of 1003 between England and France provided 
that the enemies of the one should not have from the lands or 
dominions of the other comfort, succour or aid, whether of 
armed men or of victuals or of other tilings whatever they 
might be. 2 The same conception is found in the demand 
expressed by both England and France to the Hansa Towns 
that “ friends should he supporters and not. mere spectators.” 3 
It was only exceptionally, and when they were strong enough 
to do so, that States asserted their right to remain outside a 
struggle in which they did not wish to take part. 4 

§ tip#. Undue interference by belligerents with neutral 
trade.—From the end of the Middle Ages up to the Declaration 
of Armed Neutrality in 1780, the abuses of belligerents towards 
neutrals became increasingly intolerable by reason of the 
development of overseas trade. The great maritime Powers 
not only impeded or even suppressed all commerce by neutrals 
with their adversary, but resorted systematically to war in 
order to ruin their rivals in their export trade. On the other 
hand, neutrals were no more scrupulous and took the part, 

1 "Montanos ant sovios nut hastes oportet , media nulla via cst": Levy, 
Ilistoria, par. xxxii. 

8 liymcr's Focdera t veil. 2, 927. 

* Westlake, vol. ii, p. 198. 

4 Grating, lJejurc belli ac jmcis (1925), Book III, cli. xvii, par. u. 
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according to their own interests, of one or other of the com¬ 
batants. Christianity prepared the way for the union of 
nations against the “ infidels.” It was in this way that the 
idea of contraband of war came from the prohibition to provide 
arms and munitions to non-Christians in their struggle against 
Christianity; it was commanded by the Christian Church 
under the penally of excommunication and slavery 1 and re¬ 
tained by the Knights of St. John in Malta until the eighteenth 
century. 

§ onn. Grotius's contribution to the idea of neutrality. - 
The main conception of neutrality remained, however, ex¬ 
tremely vague during all this period; even Crotius had but 
an imperfect idea, of it. Hut his contribution is extremely 
valuable as he was the lirst to recognise that the practices of 
his time were intolerable. For the expression by which 
belligerents formerly described nations who were not engaged 
at war with themselves—“ friends or allies ” 2 he substituted 
that of 44 States situated outside the war v rt ; this was to show 
that the position of those nations did not depend on a purely 
subjective and unstable element, that of their sentiments of 
sympathy or antipathy for one or other of the belligerents, 
but on an objective and constant element, their non-partieipu- 
tion in the war. 1 All modern theories of neutrality are to be 
found in that conception. 5 However, the condition of neutrals 
still remained so ill-defined in the middle of the seventeenth 
century that Vat tel advised them to make treaties of neutrality 
in order to settle exactly what could be demanded of them.® 
But when once their solidary interest was well understood, 
at least as regards the protection of their commerce against 
the abuses of the great maritime belligerent Bowers, neutral 
States ultimately and by successive stages, beginning with the 
League of Armed Neutrality in 1780, sanctioned the freedom 
of their commerce at sea. 

§ 700. The First Armed Neutrality.-The First Armed 
Neutrality of 1780 was initiated by Catherine II of Russia 
and was obviously intended to undermine England’s naval 
supremacy. It proclaimed the four following main principles: 

1 Third Lateran Council, 117!); Fourth Latcran Council, 1215; Bulls of 
Clement V (1310) and of Nieholsis V (1150). 

2 “Amici vel socii.” 

8 “ Medii in hello, extra helium positi.” 

4 Op . cit.. Book III, ch. xvii, par. iii. 

6 Thus Bynkcrshoek refers to neutrals as non-enemies (“non hostes”). 

* Vattel, Book III, ch. vii, pars. 107 and 108. Cf. Kulsrud, Armed 
neutralities to 1780 , A.J.I.L., vol. 29 (1935), pp. 422-447. 
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(l)that all neutral vessels may freely navigate from port to port 
and on the eoasts of nations at war; (2) that, the effects belong¬ 
ing to t he subjects of t he said warring Powers shall be free in all 
neutral vessels, except contraband merchandise; (8) that as 
regards a blocked-up port, this is only to be understood of one 
which is so well encircled by the ships of the Power which 
attack it and which keep their places that it is dangerous to 
enter it; (1) that neutral vessels shall not be stopped, except 
for just cause and upon ch ar evidence; that judgment shall 
be given without delay; that the process shall always be 
uniform, prompt and legal; and that besides damages to those 
who have sustained loss, ample satisfaction shall be made for 
the insult done to the llag of the contracting Power. Catherine 
was successful in obtaining the adherence of a. great number of 
States to her principles: Sweden and Denmark immediately 
acceded to the Declaration *; Prussia, Austria and the United 
Provinces in the same year; Portugal in 1782 and the Two 
Sicilies in 1788. Tin* United States. France and Spain also 
formally recognised its principles, although they did not 
conclude any treaties with Russia. 

§ ?oi. The Second Armed Neutrality.—But in spile of this 
splendid array of nations, England stood linn and maintained 
her old rules. Eventually, the Armed Neutrality was dis¬ 
regarded by several of its signatories and particularly by 
Russia, which in 1708 allied herself to England and accepted the 
British system of prohibiting all neutral trade with French 
ports. The First Armed Neutrality thus became, as Catherine 
herself admitted in an unguarded moment in 1702, an “ Armed 
Nullity.’* But this did not prevent her successor. Tsar Paul, 
from bringing into existence in 1800 a Second Armed Neutrality 
which he justified on the ground that England refused to grant 
immunity from visit and search to neutral merchant, vessels 
sailing under convoy. By clever diplomatic negotiations, he 
secured the adherence of Sweden. Denmark and Prussia to his 
Armed Neutrality which, however, earnc to an end in the 
following year as a result of Nelson’s brilliant victories over 
the Danish fleet.. The Tsar himself was assassinated shortly 
afterwards. 

§ 702 . Rules of neutrality recognised in the nineteenth 
century.— The principles of neutrality were destined to receive 

1 Treaties between Russia and Denmark, and Russia and Sweden, 
June 1780. And see R. Ward, A treatise of the relative rights and duties of 
belligerent and neutral powers (1801), pp. xi-xiii. 
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a greater international recognition in the course of the nine¬ 
teenth century, which witnessed the signing of the Declaration 
of Paris in 1856 and the convening of the First Hague Peace 
Conference in 1899. The experience acquired by neutral 
States during the South African and the Russo-Japanese wars 
proved of further valuable assistance in the drafting of several 
Conventions by the Second Hague Peace Conference of 1907, 
which showed itself favourable to neutral claims. The im¬ 
portant Convention on the creation of an International Prize 
Court (No. XI1) was part of the same tendency as it. was 
promoted mainly in the interests of neutral States. For the 
purpose of establishing the principles of prize law which eould 
serve as a guidance to the International Court in its decisions, a 
Naval Conference was called in London in 1908 and resulted in 
the Declaration of London. 1909. But neither The Twelfth 
Hague Convention or the Declaration of London were ratified 
by the signatory Powers, although t he Declaration was observed 
by both Italy and Turkey in the first naval war which broke 
out after its drafting. 

The movement in favour of reconciling neutral rights with 
those of the belligerents failed to operate in its entirety during 
the first Great War as it did not sufficiently take into account 
the realities of modern warfare. Moreover, the feeling that 
Conventions without sanctions are worse than useless as they 
tend to induce a false sense of security was reflected in the 
correspondence between the British and American Govern¬ 
ments in the early years of that war. 1 

§ 70:i. The Covenant of the League and the Paris Pact of 
1928.—The Covenant of the League was not totally unmindful 
of this need. It incorporated an article (xvi) which had a 
bearing on the subject of sanctions. 2 When the Covenant was 
drafted, the assumption appears to have existed that, in course 
of time, the League would be world-embracing and that, 
according to President Wilson’s statement, “ the day of 
neutrality was past.” The fact remains, however, that the 
League never included all the Great Powers of the world and 

1 Viscount Grey, Twenty-Jive years (18112-1910) (1925), vol. ii, pp. 102, 
14a. 

2 Frangulis, Thdoric el pratique tics traites internalionaux (19.*U); Sir J. 
Fischer Williams, The status of the League of Nations in international Imv; 
chapters in current international Imv (1929), pp. 477-500; II. Koli t, La politique 
de neutrality et Vavenir de le Socicte dcs Nations , Revue de droit international 
(Swiss), vol. 1G (19118), pp. 152-157; Hauler, British Government and 
neutral rights, Am. Hist. Review, October 1928. 
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the rcJusal ot the United States to accept membership of the 
League seriously undermined its future activities. 

The Pact of Paris, J92S, has been accepted by so many 
States, including those which were not. members of the League 
of Nations, that it could, for pract ical purposes, be considered 
as world-embracing. Hut, unlike the Covenant, it provides no 
machinery for its enforcement, although it: incorporates two 
provisions of paramount importance for the future development, 
of neut rality. J 

lfad tlit* Pact contained only the condemnation and re¬ 
nunciation of war, the criticism that it was nothing but a 
u gesture ! * would have had great force. But under the second 
article, all the signatories agreed that “ the solution of all 
dispute's or conflicts of whatever nature or of whatever origin 
they may he. which may arise between them, shall never be 
sought except by pacific means." 

§ TO I . Views on neutrality after the war of 1914 18. -The 
whole movement of the world after the conclusion of peace in 
1910 was indeed directed to the abolition of neutrality and the 
establishment of the doctrine of a just war v of writers like 
Grotius. who conceived it to he the duty of those who stand 
apart from a war to do nothing which may strengthen the side 
whose cause is unjust, or which may hinder him who is carrying 
on a just war, and only in doubtful eases to exercise complete 
impartiality. 2 The same sentiment was expressed by President 
Wilson in bis famous war message to C ongress in April 1917: 
44 neutrality is no longer feasible or desirable where the pence 
of the world is involved and the freedom of its peoples.” 

§ 705. Setback to the abolition of neutrality after 1936.— 
A complete reaction followed when it was found that tlie 
system of collective security established by the Covenant of 
tiic League had wholly failed to prevent Japan's aggression 
in China and that of Italy in Abyssinia. Many States reached 
the conclusion that the protection of their neutrality could no 
longer be left to the League, but required their own con¬ 
centrated efforts. The formal declaration signed at Copen¬ 
hagen in July 1938 4 by Belgium, Denmark, Finland. Holland, 
Luxemburg, Norway and Sweden was symptomatic of the 

1 See supra , § ‘2D, and infra* 070 070. 

* De jure belli ac. pads. Hook III, ch. 17, § 3. 

* J. H. Scott, Official statement of war aims amt peace proposals (1021), 
p. 80. 

4 Hoye, Quel (pics aspects dn developpcment des regies de la neutrality, 
Recueil, vol. 0*1 (1008), pp. 224 -220. 



572 


INTERNATIONAL LAW OF THE SEA 


general feeling entertained by the smaller Powers within the 
League that the procedure of military and economic sanctions 
adopted by the Covenant had no longer an obligatory character, 
so far as they were concerned. Outside the League, the same 
tendency could be traced in the extensive legislation passed 
by the United States between 1935 and 1939, imposing 
wide restrictions on all intercourse by American citizens with 
belligerent countries. The desire to maintain and uphold 
neutrality at all costs is further emphasised in the “ General 
Declaration v signed at Panama in October 1939 by all the 
twenty-one American Republics. 1 

§ 709. Problematical value of neutrality in a world war.— 
The prevailing view of the blessings to be derived from a state 
of neutrality was expressed as follows by a distinguished 
American writer: “ neutrality has done much to place non¬ 
intervention in foreign wars on a legal basis, has done much to 
ameliorate the duration aiul t he barbarity of war, has narrowed 
the area of conflict." 2 Although this may be true as regards 
hostilities conducted on old precedents, the Copenhagen 
declaration of neutrality of 1938 and the American neutrality 
legislation of 1935-39 fatally collapsed as a result of the 
aggressive war waged for world domination by Germany, Italy 
and Japan. 

Before examining this new approach to the solution of 
the problems raised during the Second World War, it appears 
desirable to discuss the conception of neutrality according to 
the classic meaning in which it was understood in the past. 
This discussion is not merely of great legal and historical 
importance as showing the gradual development of the ideas 
surrounding neutrality, but is also of practical interest as it is 
not inconceivable that wars may occur in future in which 
the United Nations may prove* itself incapable of taking any 
action for the preservation of international peace and security. 
In such an event, the Commonwealth and the United States 
together with other States may well decide to maintain a strict, 
neutrality in the traditional sense of the doctrine. 3 

1 See infra , § 753. 

* Borchard, Neutrality , Yale Law Journal, veil. 48 (1938-30), p. 53. 

a See also Schwaracnbcrgcr, A manual of international law, 3rd ed. 
(1952), pp. 79-80. Cf. Kornarnicki, The problem of neutrality under the 
United Nations Charier , Grotius Transactions, vol. 38 (1953), pp. 77-91, and 
Rceueil, vol. 80 (1952), pp. 399 510; Lalivc, International Organisation and 
Neutrality , B.Y.I.L., vol. 24 (1947), p. 80; Wrdross, La neutraliti dans It 
cadre de V O.N.U., R.G.D.I., vol. 61 (1957), pp. 177-192. 
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This situation is clearly envisaged in the United States 
Law of Naval Warfare which provides that the obligation resting 
upon the members to give assistance with their armed forces to 
the United Nations in an enforcement action “comes into 
existence only if the Security Council fulfils the functions 
delegated to it bv the Charter. If the Security Council is unable 
to fulfil its assigned functions, the members may, in ease of a war, 
remain neutral and observe an attitude of strict impartiality.” 1 
This attitude of “strict impart ialit y “obviously refers to t he rules 
governing the traditional conception of neutrality. 


Tiie Traditional Conception of Neutrality 

§ 707. Beginning of hostilities as affecting neutrals.—The 
commencement of war is an important: moment for neutral 
States, and one of the reasons urged for the need of a pre¬ 
liminary declaration to precede hostilities is in order that 
neutrals may have due intimation of its outbreak and thus be 
the better able to fulfil their obligations as well as assert; their 
rights. The Third Hague Convention, 1907, provides for this 
notification, while at the same time it expressly stipulates that 
neutrals cannot plead the absence of notification if it be estab¬ 
lished beyond doubt that they were aware, of the existence, of 
a stale of war. Though the Powers recognised at The Hague 
the obligation resting upon them to inform neutrals of the 
outbreak of war, there was no corresponding duty imposed 
on neutrals to publish a declaration of neutrality. .Hut the 
preamble to the Thirteenth Convention of 1907 recites that it 
is desirable that neutral Powers should issue specific enactments 
regulating the consequences of the status of neutrality when¬ 
ever adopted by them; it further recites the fact that there is 
a recognised obligation on neutral Powers to apply impartially 
to the several belligerents the rules adopted by them. It has 
for many years been the practice in this country to publish 
such declarations ami those issued on the occasion of the out¬ 
break of the war between France and China in 188-I and of the 
Russo-Japanese war in 1904* are probably the best known of all, 
and afford good examples of a very strict neutrality. Still, all 
States do not do so. Germany, it is believed, made it a practice, 
since 1870, not to enact a declaration, and this policy has also 
been followed by some other European and American Powers. 


1 Section 23*2. 
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§ 70S. Differing contents of the Declarations of neutrality.— 
Declarations of neutrality have often varied, especially with 
regard to the conditions of admission of belligerent ships to 
neutral ports and the length of their stay there, and these 
variations together with the absence of any limitations by 
those States which do not issue any declarations have frequently 
given rise to mutual recriminations. Impartiality of treatment 
is predicated by the very idea of neutrality and therefore 
certainty as to the conditions imposed by the neutral States 
was urgently called for. It was in order to meet this demand 
that the Second Hague Conference tackled this subject, though 
the results were not wholly satisfactory. The Powers wen* 
practically divided into two camps : the one, composed of Great 
Britain, the United States and Japan and subsequently Spain, 
and the second composed <>f the other maritime Powers. The 
former group were in favour of imposing several restrictions on 
the use of neutral ports, the latter were for leaving the greatest 
possible latitude to neutrals. “ This difference of standpoint 
was not derived solely from theoretical conceptions, but from 
political interests and geographical conditions, which rendered 
the conciliation of the opposing views particularly diflicult.” 1 
§ TOIL Inviolability of neutral territory. The Conference, 
however, reached agreement on the point that neutral territory 
is inviolable, and that belligerents are bound to “respect, the 
sovereign rights of neutral Powers and to abstain, in neutral 
territory or neutral waters, from any act which would, if 
knowingly permitted by any Power, constitute a violation of 
neutrality ” (article 1 of the Thirteenth Convention). 2 Accord¬ 
ingly, all acts of hostility, including capture and the exercise 
of the right of search, committed bv belligerent warships in the 
territorial waters of a neutral Power, are strictly forbidden 
(article 2). This is a principle which has been recognised by 
the British Courts for over a century and a half. 3 As an 
instance, the ease of The Twee Gehroeders may be mentioned. A 
British vessel, The Ex/riegle, lying at anchor in neutral waters, 
had sent out several boats whose crews captured The Twee 
G eh r orders which found herself just outside those waters. 
Lord Stowell laid down the following general rules as being 

1 ii.p.c., p, 4m. 

2 The Convention was signed but not ratified by Great Britain. But, 
as is evident from the diseussions which took place at The Hague, its 
provisions are considered to conform to the customary rules of international 
law. 

3 See also above, §§ 035- GJJ7, and Colo mhos, pp. 121 12!). 
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applicable in tlie circumstances: 44 an act. of hostility is not to 
take its commencement on neutral ground. It is not suflicicnt: 
to say it is not contemplated there; you are not to take any 
measures there that shall lead to immediate violence; you are 
not to avail yourself of a station on neutral country which is to 
carry itself with perfect equality between both belligerents 
giving neither the one nor the other any advantage.” 1 

§710. Queen’s Regulations.- -The duties of British naval 
officers are concisely set out in the Queen's Regulations and 
Admiralty ins! ructions as follows: article' *2,SI0: When Powers in 
amity with Her Majesty are in a state of war. or are engaged in 
hostilities, it is the duty of all Her Majesty’s officers to observe a 
strict and impartial neutrality between the contending parlies, 
and to respect unreservedly the just exercise of their respective 
belligerent rights; article 2H11 : 'Flic territorial limits of foreign 
Powers in amity with Her Majesty are to be scrupulously 
respected, in so far as they do not exceed the limits generally 
recognised in international law. No exercise of authority 
over the persons, the ships or the goods of another nation is 
permissible in territorial waters, nor are any gun tiring or 
other practices or hydrographic surveys to take place within 
such limits without the permission of the appropriate authorities. 
Article 2KI2 further states that if any British merchant ship 
should be coerced into the comcvancc of troops or into taking 
part in other hostile acts, the Senior Naval Officer, should there 
be no Diplomatic* or Consular authority at the place, is to 
remonstrate with the local authorities and take such other steps 
to assure her release or exemption as I he ease* may demand and 
as may be in accordance with these regulations. 

§ 711. United States Regulations. The corresponding 
I’nited States provisions are incorporated in section 0505 of the* 
Tinted State's Navy Itcgiilations: ‘‘a commander shall respect 
Hie rights of neutrals as prescribed by international law and by 
pertinent provisions of treaties and shall exact a like observance* 
from neutrals.” Section 110 of the Laic of Naval Warfare 
further states that the rules restricting the use by belligerents 
of neutral waters and air space “establish correlative rights and 
obligations of neutrals and belligerents and presuppose a 
neutral's duly to exercise its rights and to fulfil its obligations 
in an impartial manner toward all belligerents.” The following 
section (111) goes on to provide as follows: “However, a bellig¬ 
erent is not forbidden to resort- to acts of hostility in neutral 
1 [1800] » C. ltob. 102. 
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jurisdiction against enemy troops, vessels or aircraft making 
illegal use of neutral territory, waters or air space, if a neutral 
State will not or cannot effectively enforce its rights against 
such offending belligerent forces.” 

§ 712. Restoration of prizes seized in neutral waters. The 
same conception of neutrality applies to a ship captured in 
violation of neutral territory and still within the jurisdiction 
of a neutral Power which must employ the means at its disposal 
to release the prize with her olliccrs and crew and to intern the 
prize crew. If the prize is not within the neutral's jurisdiction, 
the captor must, on the demand of the neutral whose sovereignty 
has been violated, liberate the prize with her officers and crew 
(article 3 of The Hague (’onvent ion). This demand ought to be 
made, and a State which does not wish to have suspicions east on 
its complicity with the violation of its territory by a belligerent 
will certainly make it. The United States accept this rule on the 
undertaking that it is the duty of the neutral to make the 
demand. 1 Cases of the nature contemplated by the provisions 
of the Convention have happened on several occasions. 

§ 71 3. “ The General Armstrong,” “ The Grange ” and “ The 
Florida.” —The United States privateer General Armstrong 
was attacked and sunk after a light by a British squadron in 
the neutral harbour of Fayal in ISM and the American (io\ em¬ 
inent entered a protest against tlie Portuguese (Government for 
permitting a violation of its neutrality. The question was 
referred, many years afterwards, to the arbitration of the 
French President, Prince Louis Napoleon, who decided in 1852 
that as the captain of the privateer had not applied at the 
beginning t.o the neutral, but had used force to repel an improper 
aggression, he had himself disregarded the neutrality of the 
territory in which he was and had consequently released its 
sovereign from all obligations to protect him otherwise than by 
his good otlices. 2 This award is not, however, generally accepted 
as correct. The principle of the decision must be confined to 
cases where the vessel attacked lias reason to believe that 
effectual protection can be expected from the neutral State. 
In all other eases, the commanding officer may well elect 
to take the chances of a fight rather than appeal to neutral 
assistance. 

The case of The Grange , a British ship seized by a French 
privateer in Delaware Bay in 1793, and that of The Florida, 

1 Cf. The Santissima Trinidad , [1822) 7 Wlicaton, 288, 3-19. 

8 Moore, Arbitrations , vol. 2, pp. 1128-1129. 
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a Confederate vessel captured by the: United States warship 
Wachusett in the harbour of 1 hi hi a in 180*1, afford examples 
of reparation made for violated neutrality. In the first ease, 
the ship was released to her British owners at. the request of 
the American (Government. 1 In the second case, the com¬ 
mander was court-martialled and the crew of The Florida set 
free. The ship herself, however, sank in a collision off Hampton 
lloads and the Brazilian llag was saluted on the spot where 
the offence took place. 3 

§ 71 1. Cases during the Russo-Japanese war and the first 

Great War. .During the Russo-Japanese war, the Japanese were 

guilty of violation of Chinese neutrality when their destroyers 
entered the harbour of Chcfoo and captured the Russian 
destroyer Keshiielni which had taken refuge there. 1 * 

On March 2C>, 1015, the Chilean Government presented a 
note to Great Britain protesting against the violation of 
Chilean waters on March 1 I, when a British squadron sank the 
German cruiser Dresden in Cumberland Bay in the island 
of Mas-a-Ticrra. The British Government at once tendered 
an apology, but at the same time observed that it was doubtful 
whether The Dresden had accepted the internment decreed 
by the Chilean Government. 1 She had, in fact, been lying in 
Chilean waters for over a week, fully armed and ready to sail. 
Moreover, in view of the former abuse by The Dresden and other 
German vessels of Chilean neutrality and the inability in this 
instance of the Chilean (Government to enforce its authority, the 
action of the British commande r was not unwarranted. 

§715. Case of “ The Altmark.”—The rule that, the im¬ 
munity of territorial waters only applies to enemy vessels which 
enter the marginal seas of a neutral Rower for the purpose of 
4 ‘ innocent passage” is illustrated by the ease of The Allmark in 
the Second World War.* This German auxiliary ship entered 
Norwegian territorial waters on February It, 15) 10, carrying on 
board some 532(> British seamen taken as prisoners of war from 
various vessels captured or sank by the German battle-cruiser 
Graf von Spec . Two days later, the British destroyer Cossack 

1 Moore, Digest of International L*ni\ vol. 1, § 15a. 

* Wheaton (Dana's note). Nos. -07 and 200. 

* Takiilmshi. op. vit p. 107. 

4 Halt, p. 712, and Park Papers (1015) |Cmd. 1S59J. 

a Oppcnlicim, vol. 2, pp. 090 -091; Ilissetiop. Case of The Alt mark, 
(irolius Transactions, vol. 2<i (10H), |ip. fiT 82; WiiMnck, The release of 
Tho All mark prisoners, ll.Y.U... vol. 2t (1047); Trlrlrrs, l.'hieitleni tie 
I'Allmark, H.ti.D.l., vol. «N (l»tl 45). p. 100; and Omimg, Allnutrk-Saken, 
1040 (1048), pp. 10 el set]. See also infra, § 725. 
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forced The AUmark into Joessing Fjord and removed all 
the British prisoners on board her. In the correspondence 
which ensued with the Norwegian Government, Great Britain 
justified the action of her naval oHieers on the ground that 
Norway, by allowing The A It mark to make use of Norwegian 
territorial waters in order to harbour British prisoners of war, 
had violated her neutral duties, since such passage could not 
be described as innocent within the meaning of articles 1, 2 and 5 
of The Hague Convention. Moreover, The Alt mark had 
forfeited the protection attaching to her by reason of her 
entrance into neutral territorial waters as she was making a 
prolonged use of these waters for belligerent purposes whilst 
still within the jurisdiction of the neutral State and contrary to 
article 12 of the. Convention. 1 It was clear that Norway had no 
means to enforce its neutrality against Germany. 

The action taken by the British Government in this ease 
conforms with the rules now adopted in tin* Cnited States 
La re of A Ureal Warfare which as already stated, provides that in 
similar circumstances, “a belligerent is not forbidden to resort 
to acts of hostility in neutral territory*’ if the neutral State will 
not or cannot effectively enforce its rights against such offending 
belligerent forces/' 2 

§ 710. Erection of wireless stations on neutral territory.— 
According to article 8 of the Fifth Hague Convention, bel¬ 
ligerents arc forbidden: (a) to erect on t he territory of a neutral 
Power a wireless telegraphy station or other apparatus for the 
purpose of communicating with belligerent forces on land or 
sea; (b) to use any installation of this kind established by 
them before the war on the territory of a neutral Power for 
purely military purposes and which has not been opened for 
the service of public messages. 3 The effect of this provision 
is, however, attenuated by article 8 of the Convention, which 
enacts that “ a neutral Power is not bound to forbid or restrict 
the employment, on behalf of belligerents, of telegraph or 

1 The same rule applies to aircraft; article 30 of The Hague Air Hides 
provides that A " belligerent aircraft are bound to respect llit; rights of 
neutral Powers and to abstain within the jurisdiction of a neutral State 
from the commission of any aet which it is the duty of that State to 
prevent.” 

4 S. HI: supra, § 711. 

3 Article 5 of the Thirteenth Hague Convention, 1907, is to the same 
effect: 44 belligerents are forbidden in particular to erect wireless telegraphy 
stations or any apparatus for the purpose of communieatirig with the 
belligerent forces on land or sea.” ( J. article 10 of the Draft on Maritime 
Neutrality of the I.L.A., adopted at Warsaw in 1028, 35th Report, p. 303. 
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telephone cables, or of wireless telegraphy apparatus whether 
belonging to it, or to companies or to private individuals.” 
There is thus a wide discretion left, to neutral States, although 
their duty of impartiality ought to compel them to prevent 
the transmission from their territory of messages conveying 
naval or military intelligence. 1 The Regulations of the 
Postmaster-General of Great Britain, issued in 1008, provided 
for the control of the use of wireless in foreign ships in British 
territorial waters. 2 * Practically all neutral States adopted this 
policy during the First Great W ar. The American Government, 
when still a neutral, exercised strict supervision of all radio 
stations in the United States and required all cipher or code 
messages to go through the Government-manned radio stations, 
copies of the code being supplied to the operators of these 
stations which were run by the Navy Department.' 1 * Sweden 
enacted a law in February 1010 disallowing the use of their 
wireless apparatus by ships lying in Swedish ports or territorial 
waters. 4 

The same rule was, with further extensions, reallirmed 
during the Second Great War when the majority of neutral 
States passed regulations prohibiting the transmission of 
telegrams in secret code, or the employment, within their 
territorial waters, of wireless apparatus by vessels belonging 
to belligerent States or bv their aircraft. This is in accordance 
with article 47 of The Hague Air Rules, 1928, which expressly 
forbids the transmission by belligerent aircraft of information 
relating to the movements, operations or defences of the other 
belligerent. 5 6 

§ 717. Prohibition of hostile operations organised on 
neutral territory. -It is not always easy to decide what is a 
hostile expedition. This is specially the ease with regard to 
filibustering expeditions or expeditions titled out to assist 
rebels whose belligerency has not been recognised. The United 
States authorities did not interfere in 1870, when a body 
of some 1200 Frenchmen left New York in French vessels to 

1 Oppcnhcini, vol. ii, p. 748. 

2 State Papers, vol. 1 (Mi, p. 1)37. 

* Foreign Hclatious, 1 fill. Supplement, p. 079. 

4 de la Pradcllc. JtadinclccIncite rn temps tie guerre, llevuc int. tie la 

Radioelcct ricitc, No. 41, pp. 34 et seq. 

6 Cf. Harvard Research, pp. 27!) 281, ami Spaight, Air Pmcer ami War 
Fights ( 3rd edition), J!)47, pp. 31 31), and the Recommendation of the 
I liter-American Neutrality Committee adopted at Rio de Janeiro in 
June 11)M> in A.J.I.L., vol. 35 (11)41), Supplement, pp. 44 47. Cf. also 
article II of the Italian Neutrality Laws of 11)38. 
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join their armies, although the vessels carried large quantities 
of rifles and ammunition. It should be added, however, that 
the men were not properly organised and that the arms they 
carried were ordinary articles of commerce, and the expedition 
was not therefore immediately effective for war. On the other 
hand, though its methods were perhaps open to criticism, the 
British Government was right in preventing the landing in 
Tereeira of General Saldanha and his followers in 1821), for, 
though unarmed, they were under military command, and arms 
for their use were shipped separately and awaited them at or 
near Tereeira. 1 The expedition should not have been allowed 
to leave Plymouth. To-day, The Foreign Enlistment Act, 
1870, 2 would certainly be enforced in such a ease. 

The Act is of great importance to British naval officers as 
the responsibility for the due execution of its provisions docs 
not rest with the civil authorities only. This is made quite clear 
by article 2815 of the Queen's Regulations and Admiralty 
Inst ructions which provide that “any naval or Koval Marine 
officer may be called upon to exercise certain rcsponsikilitcs” 
for the enforcement- of the Act ‘‘the broad purpose of which is 
to prevent British subjects from assisting foreign States which 
may be at war with Powers friendly to the United Kingdom.” 
And as the Regulations go on to say: “it is therefore desirable 
that officers should have a general knowledge of the purposes of 
the Act.” 

§ 718. Principal provisions of the Foreign Enlistment Act.— 
Sections 4 and 5 of the Act make it an offence for a British 
subject, within or without Her Majesty’s dominions or terri¬ 
torial waters, (a) to “ accept, or agree to accept, without the 
Royal licence, any commission or engagement in the military 
or naval service of any foreign State at war with any foreign 
State at peace with Her Majesty; or ( b ) to quit, or to go on 
board any ship with a view of quitting, Her Majesty’s dominions, 
with intent to accept any such commission or engagement.” 
Under sections 6 and 7 an offence is committed if any person 
anywhere, whether a British subject or not, induces any other 
person of any nationality to quit Her Majesty’s dominions or to 
embark on any ship in British territorial waters under a mis¬ 
apprehension or false representation, w r ith the intent or in 
order that such person may accept or agree to accept any 
commission or engagement in the military or naval service of 

1 l’hillimore, Commentaries on inlemaiiotial law , 3rd ed., vol. 3, pp. 287 
et seq. 3 88 & 34 Viet. c. 90. 
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any foreign State* at war with a friendly State; it is likewise 
an offence lor the masters or owners of ships knowingly to 
take on board or to engage to take on board, without the Royal 
licence and within Her Majesty’s dominions, British subjects 
who have been enlisted or are about to quit the said dominions, 
or persons of any nationality who have been induced to embark, 
contrary to sections 4, 5 or 0, “ and all illegally enlisted persons 
shall immediately, on the discovery of the offence, be taken on 
shore and shall not be allowed to return to the ship.” Section 
11 enacts that an offence is committed if any person within 
the limits of Her Majesty's dominions and without Her Majest y’s 
licence prepares or fits out any naval or military expedition 
to proceed against the dominions of any friendly State. 

Two leading eases may be quoted regarding the provisions 
contained in this section. In the iirst ease, that of The Jusiitia , 
Sandoval was sentenced in England when he returned from his 
expedition to America to fight on the insurgents’ side in 
Venezuela, on the ground 1 hat when lie purchased the arms and 
ammunition in England, he intended that they should form 
part of an expedition which was being prepared to light against 
a foreign friendly State. 1 in the second ease, that of The 
Queen v. Jameson , 2 Lord Russell, C-..L, held that section 11 of 
the Act. applied to the preparations made either by British 
subjects or by foreigners “ in any part of the Queen’s dominions 
and also to British subjects wherever they might be.” There 
“must have been a preparation in the Queen's dominions.” 
But when that fact, is established, there may be an assistance 
in such preparation outside the Queen’s dominions which will 
amount to an offence against, the Act, if the person rendering 
such assistance is a British subject. 

§ 710. Furnishing of arms to belligerents. —As belligerents 
may not use neutral ports and waters as bases of operation, so 
neutrals are forbidden to supply to belligerent warships, either 
directly or indirectly, any ammunition or war material of any 
kind, but it is recognised that the furnishing of weapons of war 
by private persons stands on a different footing. Such goods 
are, of course, subject to capture as contraband, and though 
a State may forbid its nationals from trading in them, 3 

1 Kcfi. v. Sandoval [1887] 50 L.T. 520. 2 |l«Wi) 2 Q.B.D. 425. 

* Thus the Joint Resolution of t lie 17.S. Congress of May 28, 1004, 
authorised the President, to prohibit the sale in the U.S. of arms or 
munitions of war to Paraguay and Bolivia or their agents (Statutes at 
Large, vol, 48, p. 811). For an outline of the American Neutrality Laws 
of 1035, 1030 and 1037 see infra, §§ 752-753 
10 
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it is not under any international rule bound to do so. In 
tins country, no prohibition is indeed issued, though British 
Neutrality Proclamations usually rail merchants’ attention 
to the fact that contraband goods are liable to capture 
and the Government could not assure them protection for 
such trading without making itself a party to ail mmcutral 
action. 

§ 720. Neutral State not bound to prohibit the supply of 
arms.—Neutral Powers generally refuse, in fact, to he answer- 
able for the conduct of their citizens in this connection and 
hence grew up the practice of States acquiescing in the inter¬ 
ference by belligerent warships with the trade of their citizens 
when it is not contrary to the recognised rules of international 
law. In naval warfare, the rights of neutrals are adjudicated 
upon by Prize Courts erected by the belligerent. Stales and it is 
only when these Courts are guilty of violating the generally 
admitted principles of international law in the matter that the 
neutral State can intervene; the whole question is then 
transferred to the sphere of a denial of justice and the pro¬ 
tective character of a State in regard to its citizens comes into 
play. 

The fact that private traders take the risks of confiscation 
for the sake of gain does not constitute an mmcutral act on the 
part of their States; such acts are prevented not because they 
are wrong, but because t hey are harmful to the belligerent who 
under the customary law of nations is accorded the right of 
protecting himself by capture and eotidemnaf ion of the noxious 
articles. This principle is an old one and was admirably 
summarised in the Opinion given by Sir Christopher Bobinson 
to Lord Castlereagh in 1817, arising out of the demand made 
by Spain that the British Government should prohibit the 
export of arms and ammunitions to the revolted Spunish- 
Amcriean colonies: “there is no obligation to enforce such a 
prohibition and the remedy against the supply of arms, as 
contraband of war, is ordinarily found in the vigilance of the 
injured Government and the penalties it has a right to inflict 
in the confiscation of such articles.” 1 The rule is now in¬ 
corporated in article 7 of the Thirteenth Hague Convention 
which provides “ that a neutral Power is not bound to prevent 
the export or transit, for the use of either belligerent, of arms, 

1 Reprinted in Smith, vol. i, p. 272. Cf. the judgment of the Circuit 
Court, Milwaukee County, Wisconsin, in Pennon v. Allis-Chulmcrs Co 
[1915J, A.J.I.L., vol. ij (1*917), p. 883. 
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ammunition or, in general, of anything which could be of use 
to an army or Meet.” 1 

§721. Rules of the Treaty of Washington, 1871. “The 
Alabama ” case. —The selling or supply of munitions and imple¬ 
ments of war must, however, be clearly distinguished from the 
fitting out and the arming of ships in a neutral country for the 
use of a belligerent State. This distinction is justilied on 
the ground that a neutral citizen who builds armed ships to the 
order of a belligerent is taking an active part in naval operations 
sinee the ships, by sailing outside Die neutral territorial waters 
and by taking on board a crew and ammunition, are in a 
position to embark immediately on hostilities.- 

The question formed the subject of a famous controversy 
between Great Britain and the United States in the ease of 
The Alabama which was built by Laird Brut tiers of Birkenhead 
for Captain Bulloch in the Confederate interest during the 
American Civil War of 18(51. The vessel left Liverpool in July 
18(52 entirely unarmed, but received her guns and ammunition 
from other ships which started from United Kingdom ports sub¬ 
sequently and was thus able to cruise against the merchantmen 
of the United Stales. It was argued by the United States that 
The Alabama had in effect been “ fitted out and armed within 
British jurisdiction ” as part of a plan to employ her in a warlike 
expedition. The dispute between the two Governments was 
referred to arbitration by the Treaty of Washington of 1871, 
which contained three rules by which the arbitrators were to be 
guided. These rules which the parties “agreed to observe as 
between themselves in future and to bring to the knowledge 
of other maritime Powers and to invite them to accede to 
them ” were as follows: “ a neutral Government is bound, lirst, 
to use due diligence to prevent the fitting out:, arming or 
equipping within its jurisdiction of any vessel which it has 
reasonable ground to believe is intended to cruise or to carry 
on war against a Power with which it is at peace; 3 and also to 
use like diligence to prevent the departure from its jurisdiction 

1 Sec also, in the same sense, article 12 of the Draft Convention on 
“Maritime Neutrality” of the International Law Association in :55th 
Hep. (11)28), p. I50a, and article 22 of the Convention on Maritime 
Neutrality adopted at Havana in 11)28. 

* Oppcnheim, vol. ii, p. 71:5, and McNair, vol. J5, pp. 171- 1ST. 

3 In 11)4:5 Uritain protested to Sweden against the conslruction in 
Sweden of ladling hoals fora German linn, alleging that the boats concerned 
could be used as minesweepers. The British protest was rejected by Sweden 
after a technical investigation on the ground that the boats were genuine 
flailing boats. Sec Manchester Guardian , March 12, 1943. 
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of any vessel intended to eruise or carry on war as above, such 
vessel having been specially adapted, in whole or in part, 
within such jurisdiction to warlike use; secondly: not to 
permit or suffer either belligerent to make use of its ports or 
waters as the base of naval operations against the other, or 
for the purpose of the renewal or augmentation of military 
supplies or arms, or the recruitment oi’ men; and thirdly: to 
exercise due diligence in its own ports and waters and as to all 
persons within its jurisdiction, to prevent any violation of the 
foregoing obligations and duties.” The arbitrators met at 
Geneva in 1871 and rendered their award in the following year, 
under which damages were granted to the United States 
amounting to §15,500,000. 

§ Changes in terminology effected by The Hague 

Convention.—The interpretation of the term “due diligence’' 
contained in rules 1 and Si of the Washington Treaty received 
many controversial meanings until it was substituted in 1007 
by the expression “ to employ the means at its disposal ” in 
article 8 of the Thirteenth Hague Convention. This expression 
reflects more adequately, and less equivocally, the duties 
imposed by international law on neutral States. 

§ 723. British policy in the Spanish-American war. — 
British practice on the subject, may be exemplified by the 
events which look place in the war between the United States 
and Spain in 1808. The United States purchased from Brazil 
two warships building in English shipyards before the outbreak 
of hostilities with Spain neither of which was ready when war 
broke out, but both were prevented from leaving until its 
termination. A similar course was taken in regard to ships 
building for Spain. Under the Foreign Enlistment Act, 1870, 1 
it is made an offence for any person of any nationality on British 
territory to build or agree to build, equip or dispateli any ship 
with intent or knowledge or having reasonable cause to believe 
that the same shall be employed in the military or naval service 
of any foreign State? at war with any friendly State (section 8). 2 
The expression “ foreign State ” may be construed as including 
parties to civil wars under the interpretation clause contained 
in the Act (section 30). The Act embodies, however, a proviso 
exempting from penalty the building or equipping of a ship in 

1 Supra, §§ 717 71H. 

a The British Neutrality Proclamation issued on August 0, 1870, was 
more rigorous and more detailed than the previous ones regarding the 
questions of enlistment, hostile expeditions and the building and arming 
of ships for belligerent purposes. 
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“ pursuance of a contract made before the commencement of 
any war in which she is intended or expected to be employed,” 
if full notice of the facts is given to a Secretary of State forth¬ 
with on a proclamation of neutrality being issued by the Crown 
and if the Secretary of State is satisfied in respect of security 
to be given and measures to be taken for ensuring that the 
ship shall not be dispatched, delivered or removed without 
the Royal licence before the end of the war. 

§ 721. United States practice. —The neutrality laws of the 
United States contain equally stringent provisions. The Act 
passed by Congress in 1705 prohibits citizens or inhabitants of 
the United States from accepting commissions or enlisting in 
the service of a foreign Stater and also prohibits the lifting out 
and arming of cruisers intended to be employed in the service 
of a foreign belligerent or the reception of any increased force 
by such vessels when armed. 1 Hall writes that the policy of 
the Unites States constitutes an epoch in the development of 
the usages of neutrality and represents by far the most advanced 
existing opinions as to the obligations incumbent upon neutrals. 2 
The Supreme Court of the United States construed and applied 
these provisions in the three leading eases of The Santissima 
Trinidad , 3 4 * 6 The Balkar 4 and The Meteor /* 

§ 725. Passage of belligerent warships through neutral 
waters.—The Thirteenth Hague Convention next deals with 
matters which call for some observations. 

Article 10 declares that a State's neutrality is not affected 
by the mere passage through its territorial waters of the war¬ 
ships of belligerents or their prizes, but docs not impose on 
neutrals the obligation to prohibit such passage. 0 This rule 
is probably based on the ground that, the passage of warships 
through neutral territorial waters, for the purpose of innocent 
navigation, affords only slight assistance to a belligerent, and 
can be justified by the fact that they form part of the highway 
of international trailic. Similarly, neutral States arc allowed to 

1 Statutes at Large (Peters's ed.), vol. i, p. 381. 

• Page 707. 

• 11822] 7 Wheaton, 283, 310. 

4 United States v. Quince}/, |I832] 0 Peters, 44a. See also Letters by 

llistnricus on some questions oj international law (1803) (Sir Win. Ilurcourt), 
pp. 105 171. 

6 11800] 3 Wharton's Digest, 501. 

• Article 18 of the Italian Neutrality Laws of 1038 reserves the right of 
the Italian Government to prohibit “ by Royal Decree even the innocent 
passage in the territorial waters of belligerent warships and of ships 
captured by them.” 
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permit a belligerent ship to employ their pilots (neutral) through 
their territorial waters (article 11), though, of course, they are 
under no obligation to do so, and in fact, Great Britain in 
1870 prohibited British pilots during the Franco-Prussian 
war from conducting German and French mcn-of-war outside 
the maritime belt, except, in eases of vessels in distress. 

A State may also find it necessary to make some alterations 
in its neutrality regulations during the course of a war, provided 
that any changes in these regulations arc shown to be induced 
by its own necessities as a neutral anti are not taken with the 
object of favouring one of the belligerents as against the other. 
It is equally clear that a neutral Power is entitled to forbid a 
belligerent vessel which failed to conform to the orders and 
regulations made by it, or which has violated its neutrality, 
fioin entering its ports or roadsteads. 

§ 720. Respect of neutral territory.—A neutral State must 
prevent any act being done on its territory which is the accom¬ 
plishment, continuation of, or preparation for, an act of war 
on the part of a belligerent State. If it yields to force, it must 
resist, and protest; the insufficiency of its legislation to repress 
such acts cannot excuse it; it is for it to put its laws into harmony 
with the requirements of international law, as was decided bv 
the Arbitral Tribunal in The Alabama ease, already referred to. 

The territorial waters of a neutral State must not- be utilised 
by a belligerent in order to lie in wait for enemy ships. It is 
also forbidden to capture a prize in neutral territorial waters. 1 
It further follows from the general principles of neutrality that 
belligerents must not set up Prize Courts in neutral territory. 
This is a rule of long standing 2 and now embodied in the 
Convention under consideration. 

Section I t of the Foreign Knlistment Act enacts that if 
during the continuance of any war in which this country is 
neutral, any ship or goods “captured ns prize of war within 
the territorial jurisdiction of Iler Majesty, in violation of 
the neutrality of this realm, or captured by any ship which 
may have been built, equipped, commissioned or dispatched 
contrary to the provisions of the Act,” arc brought within the 
limit of Her Majesty’s dominions by the captor or bis agent, it 
shall be lawful for the original owner of such prize to make 

1 Sec Lord St o well in The Amin, 11805) 5 C. Rob. M7JJ; The Twee 
Gebroeders , 11HIKI] a ibid.. Iff2. 

8 The Christopher , f!799| 2 C. Rob. 207, and U.S. Supreme Court in 
The Betsey, [1794| H Dallas f», 11). CJ. Colombo*, pp. 1143 *144, and infra $ 
8 5127. 
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application to the Court of Admiralty “ for seizure and deten¬ 
tion of such prize, and the Court shall, on due proof of the facts, 
order such prize 1o he restored/’ This last rule which was 
formerly frequently violated is confirmed by numerous decisions 
of Prize Courts, especially in the French case of The Nucstra 
Sriiora del Carmel in which the principle was maintained even 
though the coasts of the neutral State (Morocco) were un¬ 
inhabited at that time and the Stale, itself had no military 
force to assert, its authority at. sen. 1 

§ 727. Admission of belligerent warships in neutral ports.— 
It seems obvious that respect of maritime territory cannot he so 
rigorously enforced as t hat of land t erritory. Whereas belligerent 
troops entering a neutral territory are arrested and disarmed, 
warships of belligerent. Stales t an, unless expressly prohibited by 
the neutral State, obtain access to neutral waters, subject, to their 
not committing any acts of hostility therein. This leads us to 
the question of the use of neutral ports by belligerents. 

It should he remembered that States have a perfect, right 
to exclude entirely belligerent warships from their ports, as 
was done by several neutral Powers during the Russo-Japanese 
war and also in the two World Wars. They have also the right 
to place such restrictions on the user of their ports as appear to 
them necessary and a State may allow entry into some of its 
ports while excluding belligerent warships from others. Thus 
during the American Civil War. Great Britain closed the ports 
of the Bahama Islands to all warships of the contending States 
except in ease of distress or stress of weather. 

§ 728. Limitation of their period of stay. When the entry 
of belligerent warships is permitted by a neutral Power, the 
period of their stay must be strictly limited. Article 12 of the 
Thirteenth Hague Convention provides that “ in the absence 
of special provisions to the contrary in the laws of a neutral 
Power,” warships of a belligerent, are forbidden to remain in 
the ports, roadsteads, or territorial waters of the said Power 
for more than 24 hours except in some special eases to be 
subsequently mentioned. Even this compromise was not 
accepted without considerable difficulty, and is not: accepted 
by Germany. This Power and others wished to leave the 
neutral free to make whatever regulations he thought lit. 
Great Britain and Japan urged the enactment of an absolute 
24-hours rule of stay. As matters now stand, this rule is 

1 Conscil des prises dc France, 27 tract idor, an viii, Pistoye et Duverdy 
TraiU des prises maritimes, vol. i, p. 106. 
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accepted in the absence of express regulations to the contrary. 
The hands of a weak neut ral Power desirous of having belligerent 
ships in its ports for as short a time as possible arc thus 
strengthened, for the ‘24-hours limit will be known beforehand 
to be the period of stay allowed in the absence of any other 
special provision. Germany was willing to accept the fixing 
of a limit in the neighbourhood of the theatre of war, blit this 
was rejected owing to the difficulty of delining this area. 
There are exceptions to the rule of ‘24-hours stay with regard 
to warships entering a neutral port, in distress or owing 
to stress of weather or which are exclusively devoted to religious, 
scientific or philanthropic missions (article 14). In all these 
cases, the permissible duration of their stay is extended. 1 

§ 7‘25). Warships in neutral ports at the beginning of war.— 
If on the outbreak of hostilities there is a ship of war of one of 
the belligerents in a neutral port, the neutral must notify the 
ship to leave within ‘2 t hours or within the time prescribed by 
the local regulations (article 18 of the Convention). The ease 
of The Mandjur , at the beginning of I he Husso-Japanese war, 
is worth quoting in this connection. This Russian gunboat was 
lying in Shanghai harbour at the commencement of the war and 
the Chinese Governor ordered her to leave as soon as possible. 
The commander refused as a Japanese warship was lying in 
wait outside. Ultimately, after some six weeks’ parleying, The 
Mandjur was dismantled to the satisfaction of the Japanese 
naval authorities and she remained in Shanghai till the end of the 
hostilities. 2 China similarly interned several belligerent warships 
and crews in her ports at the out break of the war of 1014-18. 

§ 780. Belligerent warships present at the same time in 
a neutral port. —It may happen that ships of war of both 
belligerents find themselves in the same neutral port, and diffi¬ 
culties have arisen in regard to determining the order of their 
departure. An incident which occurred during the American 
Civil War showed that the 24-hours* rule of slay needed 
supplementing. The Federal warship, Tuscarora , arrived in 
Southampton Water, the Confederate wurship, Nashville , 
being then in dock. By keeping up steam and having a 
slip rope on her cable, so that the moment the Nashville got 
under way the Tuscarora could slip her moorings and precede 

1 See artiele 20 of the Draft Convention on Maritime Neutrality of the 
International Law Association (Oath Report (1028), p. 304) and article 26 
of the Harvard Research. 

2 Takahuslii, op, cit,, pp. 418-435. 
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her and claim priority of sailing, and by returning again within 
24 hours and by notifying, and then postponing her own 
departure, the Tuscarora was able virtually to blockade the 
Nastwilie within British waters for some time. 1 To prevent 
a similar repetition in future, the British authorities laid down 
the rule of 24 hours’ interval, which became generally adopted 
and is now incorporated in article 10 of The Hague Convention: 
“ When warships of the belligerent parties are at the same time 
in a neutral port or roadstead, a period of not less than 24 hours 
must elapse between the departure of a ship of one belligerent 
and the departure of the ship belonging to the other. The 
order of departure is determined by the order of arrival, unless 
the ship which arrived first is so circumstanced that an exten¬ 
sion of its stay is permissible ” (e.g., on account of distress). 
u A belligerent warship may not leave a neutral port or roadstead 
until 24 hours after the departure of a merchant ship flying 
the Hag of its adversary.” We have here a clear and definite 
rule on this subject which has been accepted by all the signatory 
Powers without the saving clause of “ in default of special 
regulations to the contrary.” 

§ 73 1. Restrictions on the number of belligerent warships.— 
Article 15 limits the number of belligerent ships of war, which 
may be in one of the ports or roadsteads of a neutral State 
simultaneously, to three, in the absence of any other express 
regulation. In the Spanish-Ameriean war the number was 
limited to two by Holland with regard to ports in Dutch East 
Indies. It must be remembered that the entry and length 
of stay of belligerent warships in neutral ports are favours 
which a neutral may deny altogether or grant conditionally, 
lie may also refuse access to his ports or territorial waters to the 
warships of a belligerent Power which has abused his hospitality. 
For instance, it would constitute such an abuse if a naval 
commander takes advantage of his visit to a neutral port to 
send messages bearing on the war. Moreover, if the naval 
commander of the other belligerent learnt that a neutral cable 
had thus been made use of, he might be compelled to resort to 
the extreme step of effectually stopping a recurrence of such 
an event by cutting the cable on the high seas, but such a 
serious action should not be taken without instructions from 
his Government. 

§ 732. Permitted repairs. —The question of the amount of 

1 Hall, p. 752; Bernard, British neutrality during the American Civil 
War , p. 267. 

19* 
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repairs which a neutral State may allow a belligerent warship 
to effect in its ports is one of considerable importance. Article 17 
of the Convention states the rule in the following terms: “ in 
neutral ports and roadsteads, belligerent warships may only 
carry out such repairs as arc absolutely necessary to render 
them seawort hy and they may not add in any manner whatever 
to their fighting force. The local authorities of the neutral 
Power shall decide what repairs are necessary, and these must 
be carried out with the least possible delay.” The extent of 
the permitted repairs is thus left to the neutral Power. There 
is room here for very great latitude, and a good example of the 
meaning of the expression “ benevolent neutrality ” might be 
provided from instances where a Stale has fixed no definite 
period for stay and allowed practically indefinite time for 
repairs. Two eases which occurred during the Spanish- 
American war may he cpioted. The United States cruiser 
Harvard entered Port de France, Martinique, to effect some 
repairs. Spain protested against the length of the delay 
granted. France replied that her conduct was correct; she 
had admitted belligerent ships of war without fixing any 
duration for their stay and her obligations were fulfilled so 
long as the Harvard did not increase her fighting powers under 
pretext of repairs. The second ease concerned the Spanish 
torpedo-boat Temerario which took refuge in a port, of Paraguay 
for repairs. Paraguay bad issued no previous notice defining 
her policy. The United States Consul protested; the com¬ 
mander of the Spanish vessel was ordered to disarm her if he 
wished to remain; he refused and pointed to the unseaworlhy 
condition of his vessel. A Paraguayan Commission examined 
his ship and gave him one month for repairs; this proved insuf¬ 
ficient and the Temerario was interned for the rest of the war. 1 

§ 7Hit. Case of “ The Shenandoah.” During the American 
Civil War, The Shenandoah , a Confederate cruiser, entered 
Melbourne in need of repairs, provisions and coal, and with a 
crew r insufficient for purposes of war. She was refitted and 
provisioned and obtained a supply of coal which seems to have 
enabled her to commit depredations in the neighbourhood of 
Cape Horn on whalers belonging to the United States, her 
crew having been surreptitiously recruited at the moment; of 
her departure from Port Philip. It was urged on the part of 
the United States Government that “the main operation 
of the naval warfare” of The Shenandoah having been 
1 Moore’s Digest, vol. 7, p. 990. 
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accomplished by means of the coaling “and other refitment, 
Melbourne had been converted into her base of operations.” 
The contention was often to controversy since a neutral is not 
obliged Lo infer evil intent from a single innocent act performed 
by a belligerent; but if he finds that it is repeated, he may 
fairly be expected to assume that a like consequence (of warlike 
operations) is intended. 1 The question is now governed by 
The Hague Convention. 

§ 7;u. Practice in the Russo-Japanese and the First Great 
Wars. —Numerous eases also occurred during the Russo- 
Japanese war of Russian ships in need of repair putting into 
various neutral ports. The Russian cruiser Diana , which 
escaped from Port Arthur during the sortie of August 1904, 
took refuge in a battered and damaged condition in the French 
port of Saigon. By the order of the French Government, 
communicated to the commander of the Diana through the 
Russian Minister of Marine, she was disarmed and her crew 
interned. A similar policy was adopted with regard to the 
Tsame itch and the Askold , both of which had reached neutral 
ports. 2 During the Balkan war of 11)1.*5, the Governor of Malta 
granted two days to the Turkish cruiser Ilamidieh within 
which to carryout repairs in the Maltese docks, caused by stress 
of weather, and afterwards to leave. In the First Great 
War, the German warships Prinz Eitel Friedrich . Kronprinz 
Wilhelm and Geier entered neutral American ports, together 
with their naval tender Loeksun , with the purpose of effecting 
some repairs. The United States Government only allowed 
them a limited period within which to execute them, and 
as they failed to do so, it ordered their internment until the 
end of the hostilities/ 1 Chile also interned as German auxiliaries 
the Karnak and four other German vessels in the w ar of 1914--18. 4 
The principles prescribed by The Hague Convention have thus 
been generally observed and, as Hall says, “a tendency towards 
the enforcement of a harsher rule becomes more defined with 
each successive war.” 

§ 7Repair of war damage. —At The Hague both the 
British and Portuguese delegations proposed that a neutral 
should not knowingly permit a warship to repair damage 
caused in battle; this was rejected, blit there is no rule of 

1 Hall, p. 724. 

* fhid., p. 741). 

8 Oppcnliciin, vol. 2, p. 70S); Garner, vol. 2, pp. 423- 425. 

4 Alvarez, La grande guerre europeenne et la neutrality dn Chili , p. 219. 

6 Page 749. 
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Law to prevent » neutral from making such a regulation il‘ he 
sees fit, though it may not always be easy to decide on the 
cause of the damage to a ship. In 1828, the Juncal , a lluenos 
Aires privateer, entered the American port of Baltimore in 
order to repair the damages sustained by her after an action 
with a Brazilian cruiser. But the American Government did 
not allow her to effect any such repairs on the ground that they 
had been inllictcd in battle. 1 In the Husso-Japanese war, 
Admiral Eiupiist arrived at Manila in June 1905 with 
damaged ships. The United Slates Secretary of State tele¬ 
graphed to the Governor of the Philippines: 44 advise the 
Russian Admiral that as his ships are suffering from damage 
due to battle, and our policy is to restrict all operations of 
belligerents in neutral ports, the President cannot consent to 
any repairs unless the ships are interned at Manila until the 
close of hostilities.” The Russian warships, Aurora, Oleg and 
Zamtchug, were accordingly interned until the end of the 
war. 2 The same principle is upheld in article 9 of the Havana 
Convention of 1928 on “ Maritime Neut rality,” which declares 
that “ damages which are found to have been produced by the 
enemy’s fire shall in no case be repaired.” The Scandinavian 
countries adopted a similar rule in their Declaration of Neutrality 
in 1988.® 

§ 730. Repairs in neutral territorial waters. .Article 17 of 

The Hague Convention, with which we have already dealt, only 
speaks of repairs carried out in neutral ports and roadsteads, 
not in the territorial waters of neutral States. The control 
capable of being exercised by neutrals and the repairs which 
could be carried out in places other than ports or roadsteads 
are, by their very nature, limited. Belligerents are, however, 
forbidden to make use even of neutral waters for replenishing 
or increasing their supplies of war material or their armament 
or for completing their crews (article 18). They are also pro¬ 
hibited from enrolling sailors in a neutral port., with the 
exception of such few hands as are necessary to navigate the 
vessel safely to the nearest, port, of her home State. 4 

§ 737. Supply of provisions and fuel. -The question of the 
amount of provisions and fuel which may be taken on board 

1 Moore’s Digest' vol. 7, p. 001. 

2 Takuhashi, op. ciL, p. 452 

3 Cy. Harvard Research, p. 472. See also articles 10 and 23 of The 
Draft Convention on “Maritime Neutrality” of the International Law 
Association, 35th Report (1028), pp. 304 305. 

4 Oppenheim, vol. ii, p. 706. 
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by belligerent warships in neutral ports is also one of great 
importance. There is not rnueh difficulty in the matter of 
provisions, and the Convention (article 19) permits ships to 
rcvictual in neutral ports or roadsteads to bring up their supplies 
to the peace standard. The British Instructions of February 11, 
1904, allowed a belligerent warship to take in only “ provisions 
and such other things as may be requisite for the subsistence 
of her crew and so much coal as may be sufficient to carry the 
ship of war to the nearest port of her own country or to some 
nearer named neutral destination and no coal shall again be 
supplied to her in the same or any other port, roadstead or 
waters subject to the territorial jurisdiction of His Majesty, 
without special permission, until after the expiration of three 
months from the time when such coal may have been last 
supplied to her within British waters.” J The rules of neutrality 
were thus strictly applied by Great Britain during the Husso- 
Japancse War. French practice, on the other hand, was more 
lenient. The Russian fleet was allowed, when proceeding to the 
Far East, to make a prolonged stay in Madagascar and to take 
on considerable supplies. 

The second paragraph of article 19 of the Convent ion dealing 
with fuel is, however, open to controversy and framed in terms 
which have prevented both Great. Britain and Japan from 
accepting it. It is as follows: “ (belligerent) vessels may only 
ship sufficient fuel to enable them to reach the nearest port in 
their own country. They may, on the other hand, fill up their 
bunkers built to carry fuel in neutral countries which have 
adopted this method of determining the amount of fuel to be 
supplied. If by the law of the neutral State ships cannot 
receive coal till 24 hours after their arrival, the lawful length 
of their stay is prolonged by 24 hours.” The British proposal 
at The Hague was that the quant ity of provisions or fuel taken 
on board an enemy vessel in neutral jurisdiction should in no 
case exceed t hat which was necessary to enable her to reach 
the nearest port of her own country; the Japanese proposal 
added “ or some nearer neutral destination.” The Egyptian 
Proclamation of 1904 required an additional written declaration 
by the belligerent commander as to the destination of his ship 
and the quantity of fuel remaining on board. 

§ 738. British practice in the Russo-Japanese war. —When 
the Russian Baltic fleet W'as preparing to proceed to Japanese 
waters, Great Britain issued further instructions on August 8, 

1 London Gazette Extraordinary, February 11, 1904. 
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1904, which recited that 64 belligerent ships of war are admitted 
to neutral ports in view of the exigencies of life at sea and the 
hospitality which it is customary to extend to vessels of 
friendly Powers, but. this principle does not extend to enable 
belligerent ships of war to utilise neutral ports directly for the 
purpose of hostile operations,” and then directed that the 
previous Instructions of February 11, 1904, which referred to 
the extent: of coal which may be supplied to belligerent ships 
of war in British ports during the war in course, shall not be 
understood as having any application to the case of a “ belli¬ 
gerent Ueet proceeding either to the seat of war or to any 
position or positions on the line of route with the object of 
intercepting neutral ships on suspicion of carrying contraband 
of war; and such fleets were not to be permitted to make use 
of any British ports, roadsteads or waters for coaling either 
directly from shore or from colliers accompanying such fleets, 
and the same rule was to be applied to single warships pro¬ 
ceeding for the purpose of belligerent operations as above 
defined.” Vessels putting in on account of actual distress at 
sea were excepted. 1 The Governor of Malta was accordingly 
instructed to apply these regulations to the Russian fleet 
passing through Malta and to refuse hospitality to it.- 

§ 739. Practice in the Spanish-American war. These rules 
were strictly in accordance with a severe idea of neutrality 
and had been to a large degree anticipated during the war 
between the United States and Spain in 1898. Thus Holland 
refused permission to the Spanish fleet to take in more coal at 
Curacoa than a small amount estimated to be sufficient to 
proceed to Porto Rico. The fleet’s journey to the Philippines 
was hampered in a similar manner. Admiral Camora reached 
Port Said and found his supply exhausted; meantime the 
United States Consul there had purchased nearly all the 
available coal supply for shipment to the Philippines. The 
British Government refused to allow the Spanish Admiral to 
take any coal as he had sufficient to return to Cadiz or to use 
Egyptian ports for coaling from colliers except on the under¬ 
standing that he returned to Cadiz, and in the end he had to 
depend on colliers accompanying his fleet. 

§ 7 Mi. Vagueness of article 19 of The Hague Convention. 

—It will thus be seen that the question of fuel supply is a 

1 Letter from tlie Secretary of the Admiralty containing instructions 
with regard to coaling by belligerent warships in British ports, Pari. 
Papers (Russia), No. 1 (1905), p. ]] [Crnd. 23481. 

2 Malta Government Gazette, August 12, 1904. 
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complicated one. The provisions in article 19 of The Hague 
Convention leave the amount to be supplied indefinite, as two 
different standards may be taken, and the second alternative 
permission 44 to fill lip bunkers built to carry fuel ” appears to 
have allowed, at the time it was put forward, for an increase in 
the defensive power of a ship owing to the position of coal 
bunkers in many men-of-war. It therefore fell far short of 
British ideas of neutrality and justified the refusal of Great 
Britain to accept it.. 

Article 20 of the Convent ion states that belligerent warships 
which have shipped fuel in a port belonging to a neutral Power 
may not, within the succeeding three months, replenish their 
supply in a port of the same Power. Germany reserved this 
provision, but. she could not protest, as a belligerent, if a neutral 
enforced this rule (article 20). It. will be noticed that both 
articles 19 and 20 are prohibitions to belligerents and do not 
lay down neutral duties; but under article 25, a neutral Power 
is bound to exorcise such vigilance as the means at its disposal 
permit to prevent any violations of the provisions of the 
articles in the Convention. There is of course no obligation cm 
a neutral State to ensure supplies of fuel to belligerent warships 
anchored in its waters. 1 

The rides regarding coal are applicable to oil supplies 
which are at present so largely displacing the use of coal in both 
men-of-war and merchant ships. 

§711. Supplies to belligerent warships at sea.—Must a 
neutral prevent the dispatch from his ports of coal and other 
necessaries for a belligerent licet at sea, supposing always that 
the destination of the supplies so exported is established 
beyond question ? There floes not seem to be any generally 
recognised rule of international law to this effect, though to do 
so would certainly be in accordance with the doctrine of 
neutrality. Lord Granville in 1S70 laid it down as a duty 
incumbent on neutral States, and as regards British subjects, 
it is made an offence under the Foreign Enlistment Act, to 
44 equip ” or dispatch a ship of war for belligerent use, and 
“ equip ” is dciined in the interpretation clause (section 5)0) as 
including “ the furnishing of a ship with any tackle, apparel, 
furniture, provisions, arms, munitions or stores or any other 
thing which is used in or about, a ship for the purpose of fitting 
or adapting her for the sea or for naval service.” British 

1 See Yangtnui Messiahs award in the case of the Italian ship The AUilio 
Hegolo in Rcvista Espanola de Dcrccho International, 1050. 
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shipowners may not charter their vessels to accompany a 
belligerent fleet as colliers. Neither must they supply a 
belligerent fleet, direct with coal. Mr. Gladstone in 1870, 
adopting the opinion of the Law Officers of the Crown, said: 
“ Jf colliers are chartered for the purpose* of attending the fleet 
of a belligerent and supplying it with coal, to enable it to 
pursue its hostile operations, such colliers would, to all practical 
purposes, become store-ships to the licet, and would be liable, 
if within reach, to the operations of the English law under the 
Foreign Enlistment Act."’ However. German colliers followed 
the Russian fleet on her eastward journey in 1901. It is 
difficult for a neutral to be quite certain of the real destination 
of eoal leaving liis ports and Professor Holland charitably 
supposed that this difficulty of proof prevented Germany from 
hindering the charter of private vessels for the purpose of 
carrying eoal to the Russian fleet at prearranged points. The 
British Government stopped the German steamer, The Captain 
W. Mcnzell , which took on Welsh coal at Cardiff for the Russian 
fleet. 

The provisions of the British Foreign Enlistment Act 
appear to be in excess of those required by international law; 
they do not represent the standard of a neutral’s duties; they 
exceed them, and foreign Powers cannot complain if the British 
authorities elect not to enforce them. Meantime, however, the 
Act. puts Brit ish shipowners at a disadvant age as they are penal¬ 
ised for doing what, those of other nations do with impunity. 

Arising out of the ease of The Tacoma , a German merchant 
vessel which was in the service of the Graf Spec whilst in 
neutral waters in 1969, the Inter-American Neutrality Com¬ 
mittee adopted in February 1940 a Recommendation that a 
neutral State must prevent merchant vessels in its territorial 
waters from maintaining any contact, with warships of the 
belligerents by means of which such warships might receive 
assistance. The granting of such assistance would render t he 
merchant vessel “ an auxiliary belligerent vessel of war.” 
Article 5 of the Recommendation more particularly provided 
that merchant ships in neutral American ports should not be 
allowed to take on “ arms or material of war, persons, pro¬ 
visions or fuel with intent to deliver the same to belligerent 
warships on the high seas.” 1 

§ 712. Conditions on the admittance of enemy prizes.— 
The use of neutral ports by prizes is governed by articles 21 to 23 
1 A.J.I.L., veil. JJ1 (1940), Supplement, p. 80, arid supra, $ 540. 
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of The Hague Convention: a prize may only be brought into a 
neutral port on account of unscaworthiness, stress of weather 
or want of fuel or provisions. She must leave as soon as 
the cause which justified her entry has ceased. If she does not, 
the neutral Power must order her to leave at once and, should 
she fail to obey, must employ the means at its disposal to 
release her with her officers and crew and intern the prize 
erew (article *21). It is interesting to note that the “eases of 
necessity” are defined as follows in the opinion given by the 
Law Officers of the Crown in 1K5I: (1) stress of weather; 

(2) the disabled state of the ship; (3) want of provisions, water, 
fuel, necessary stores or medical assistance; (l) the occurrence 
on board of anv unforeseen accident which may render it 
necessary for the preservation of the ship, the cargo or the lives 
of those on board, to enter the nearest port.” 1 

If a prize is brought into a neutral port under circumstances 
other than those just mentioned, the neutral must release the 
prize (article 22) and intern the crew. Article 23, however, 
allows a neutral Power to permit prizes to enter its ports, 
whether escorted or not, if they are brought there for the 
purpose of sequestration pending the decision of the Prize 
Court. The neutral may remove the prize to another port to 
suit his own convenience. If the prize is escorted by a ship of 
war, the officers and men put on board her by the captor arc 
allowed to pass to the escorting ship. If the prize sails alone, 
the prize crew are to be left at liberty. Great Britain, the 
United States and Japan opposed this article throughout and 
have not accepted it on signing the Convention. Its object, 
according to the view of the majority, was to 4 ‘ render rarer 
or to prevent the destruction of prizes.” A neutral is not 
bound to admit prizes, he may do so or not, but a weak neutral 
may find his position very awkward at times if he refuses 
admission. This permission practically nullifies the prohibition 
contained in articles 21 and 22. Moreover, a friendly neutral 
Power, by enabling a belligerent to disembarrass himself of his 
captures, renders valuable assistance to his war operations. 

In the case of The Appam , which was captured by the 
Germans off the West Coast, of Africa in January 1916 and 
taken into Hampton Roads under a German prize crew, 
the United States Supreme Court, affirming the decision of 
the lower Court, restored the vessel to her British owners and 
released her crew. It based its decision on the rule that the 
* McNair, vol. 3, p. 197. 
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American Government- would not permit its ports to be utilised 
as “ harbours of safety into which prizes captured by one of the 
belligerents might be brought and indefinitely kept.” 1 A 
similar action was taken by the Norwegian Government, whilst 
still a neutral, in the case of tlie U.S. merchant vessel The City 
of Flint , which had anchored at Ilaugcsund on November 8, 
1989, with a German prize crew on board and without Norway’s 
permission. The Norwegian Government immediately released 
the ship to her American owners, whilst her prize crew was 
interned. 2 

§ 718. Permanent value of The Hague Provisions. It 
becomes apparent from the above summary that the rules 
contained in the thirteenth Hague Convention were based on a 
correct interpretation of the traditional concept ion of neutrality. 
Although framed as long ago as 1907, they stood the test of the 
two Great Wars remarkably well and it is significant that the 
latest and most complete code on naval warfare the tinted 
States Lmc of A ’aval Warfare has adopted almost in tofo The 
Hague rules governing t he stay of belligerent warships in neut ml 
waters, the supply of war materials, food and fuel, I lie carrying 
on of repairs to them and the bringing in of prizes in neutral 
ports. 3 On one important point, however that relating to the 
use of submarines in naval warfare the rules contained in The 
Hague Convention need supplementing and this is clearly 
explained by the fact that submarines were still in an embryo 
condition at the time. 

§ 714. Restrictions on the use of neutral ports by sub¬ 
marines. - It is obvious, at the same time, that the introduction 
of submarines has increased the diflirnltics of neutral States in 
preserving their neutrality. On August 21, 191(5, the Rritisli, 
French, Russian, Italian, Japanese and Portuguese Governments 
presented a Memorandum to neutral Powers asking them to 
take the necessary measures to prevent belligerent submarines 
from availing themselves of the facilities offered at neutral 
waters, roadsteads and harbours for military purposes. 4 The 
Government of the United States declined to accept this 
position, but reserved liberty of action in accordance with 
“ its traditional attitude in its maintenance of the principles 
of neutrality.” Norway, by a decree of October 13, 1916, 

1 [1910] 248 C.S. 124. See also Brown Scott in A.J.I.L., vol. 10 (1916), 
pp. 809-881. 

2 Hyde in A.J.I.L., vol. 84 (1940), pp. 88 95. 

* Sec s. 448 of this law. 

4 A.J.I.L., vol. 10 (1916), Supplement, 842; Hall, p. 753. 
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“ forbade belligerent submarines to traverse Norwegian waters 
except in ease of emergency, when they must remain upon the 
surface and lly the national Hag.” The King of Sweden had 
already issued a Koval decree on July 11), 11)10, prohibiting 
the submarines of foreign Powers, equipped for use in warfare, 
from navigating or lying in Swedish territorial waters except 
through the Oresund passage. In ease of distress, if sub¬ 
marines entered the Swedish territorial waters, they were 
required to remain on the surface. 1 Practically identical 
regulations were enacted by the Dutch and Spanish 
Governments. 

§ 715. American legislation in 1939-40. —Soon after the 
outbreak of the Second World War, President Roosevelt issued 
a Proclamation, pursuant to the American Neutrality Act of 
1931), making it unlawful for belligerent submarines to enter 
the ports or territorial wafers of the United States, exclusive 
of the canal zone, except in ease of force majeurc and then 
only while ifc running on the surface with conning tower and 
superstructure above water and Hying the flags of the foreign 
belligerent States of which they are vessels.” 2 

The Recommendations adopted by llie Inter-American 
Neutrality Committee at its Rio do Janeiro session in January 
1910 were drafted on the similar footing that neutral States 
which decided to admit submarines in their waters should 
require “ that they navigate on the surface, with their super¬ 
structure clearly visible and the national flag flying and that 
they should follow the channels indicated by the local govern¬ 
ment.” For admission into ports or harbours, as distinct 
from territorial waters, special permission was to be obtained 
by the submarines in each particular case. These regulations 
were foreshadowed, in many respects, in the. rules adopted 
by the Scandinavian States in their Declaration of Neutrality 
of 1938, which prohibited the navigation and sojourn in their 
territorial water of belligerent submarines armed for war.” 3 
Exception was made in the ease of a submarine compelled to 
enter neutral waters “ on account of damage or sea conditions,” 
but she must “ fly her national flag and, except in ease of 
imperative necessity, shall navigate on the surface.” 

§ 71(>. Regime applicable to belligerent personnel. —As 
regards generally the condition of t he crew on board a belligerent 

1 Pari. Papers, Misc., No. 8 (Sweden), 1917. 

2 Proclamation of November 4, 1939, in A.J.I.L., vol. 34 (1940), 
Supplement, pp. 50-58. 

* A.J.I.L., vol. 34 (1940), Supplement, p. 78. 
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man-of-war which refuses to leave a neutral port, article 24 of 
The Hague Convention provides that 44 the neutral Power is 
entitled to take such measures as it considers necessary to render 
the ship incapable of putting to sea as long as the war lasts and 
the commanding otlieer of the ship must facilitate the execution 
of such measures; when a belligerent ship is detained by a 
neutral Power, the olliecrs and crew are likewise detained.” 

The Convention leaves a discretion to the neutral State 
which is entitled either to keep this personnel in the same ship 
or to transfer it to another vessel or on land and, in any event, 
to subject it to such measures of restriction as it may consider 
necessary to impose upon it. A sufficient, number of men 
must, however, be always left on board for looking 
vessel. The officers may he set free on giving their 
to quit neutral territory without permission. 

§ 747. Position of shipwrecked material. With reference 
to shipwrecked war material picked up at sea by neutral 
merchant vessels and brought into a neutral port, the views 
upheld by the British Government during the First Grout War 
w r ere in conflict with those of the Dutch Government. Holland 
refused to release the material to the British Government on 
the ground that she was prevented from doing so by the rules 
of neutrality. The British Government, argued, correctly but 
unsuccessfully, that there was no principle of international 
law which obliged a neutral Government to retain such material 
and that the ease was identical to that of rescued belligerent 
sailors brought into a neutral port. 1 


Modern Aspects of Neutrality 

§ 748. Code of neutrals, 1917. —The inevitable disadvant¬ 
ages suffered by neutral trade in time of >var were raised, in a 
rather acute form, in January 1917, when a 44 ('ode of Neutrals 
for Sea Freedom” was given wide publicity in the United States 
and the other American Republics. These rules were prepared 
at the suggestion of Mr. Lansing, the then U.S. Secretary of 
State, and submitted to the American Institute of International 
Law at its session at Havana. The idea underlying the code 
was to secure complete freedom for neutral commerce during 
war. Briefly to summarise this code, commercial blockade is 

1 Case of the cruisers Cressy , Ilogue , Aboukir and Medusa , Pari. 
Papers, Misc., No. 4 (1018) [Cmd. 80851, and Oppcnheim, vol. ii, p. 787. 
Cf. above, § 648. 
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forbidden. Private property at sea is inviolable. No vessel 
may be confiscated or sunk under any pretext, though contra¬ 
band may be destroyed. The right of search is abolished. Local 
neutral authorities are to visa all ships leaving port for bel¬ 
ligerent destinations. Merchant vessels may only be stopped 
at sea for the examinat ion of their papers. Mails are inviolable. 
A conference of mm trills at the beginning of a war is to determine 
the list of contraband articles. Mr. Lansing, in addressing Dr. 
Brown Scott, the United States representative, said: “ neutral 
rights had been determined by belligerent Prize Courts and the 
code of rules relating to them had been drawn by naval and 
military exports who viewed matters from a belligerent stand¬ 
point: if is time to view the matter from the angle of the 
neutral.” The result is that every possible obstacle is to be 
placed in the way of belligerent States. 

§ 710. Abandonment of the Code by the United States as a 
belligerent. —The rules so framed seemed to exaggerate the inter¬ 
ests of neutrals and were not followed by the United Stat es when 
they came into the war. However, the fact that such principles 
were adopted bv eminent American jurists pointed to the need 
for a new examination of the laws of war in the light of recent 
experiences. 

A remarkable article reflecting an opposite view was 
published in 1026 by Hear-Admiral Rodgers of the United 
States Navy and at one time President of the United States 
Naval War College, in which he expressed liis opinion that, 
owing to the new developments of international trade and 
commerce, adherence to the old rules made it increasingly 
difficult for a belligerent, to disorganise and disrupt the national 
life of the enemy which is a legitimate method of practising 
war. lie proceeded to say that: “ Great Britain’s position of 
maritime preponderance for over a century has given her a 
singularly clear insight into the workings of international law. 
As we now wish to rival Great Britain in our merchant trade, 
wc cannot fail to find our national advantage in accepting the 
views of international law which she has so consistently 
maintained.” 1 The late distinguished French Professor, Charles 
Dupuis, also found British practices those which most took 
cognizance of the aims and objects of naval war, and while they 
upheld old principles, they adapted them to new conditions. 2 

1 Suggestions tis to changes in the international law for maritime war , 
A.J.I.L., vol. 17 (1023), pp. 1-14. 

* Le droit de la guerre maritime d'apres les doctrines anglaises contem - 
poraines, Introduction. 
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§ 750. Maintenance of British practice in naval warfare.— 
The opinions of both these leading authorities on naval warfare 
thus point to a desire to take over British rules on the ground 
principally that while they conform to humanitarian principles, 
they tend at the same time to shorten wars, which is equally 
in the interest of the general well-being of the world. If neutral 
national interests are involved and are unduly pressed, let them 
resort to diplomacy and, in the last resort, take sides in the 
war, but the mere protection of the trade of their citizens, 
leading inevitably to the disadvantage of one of the belligerents, 
should not: be a prime concern of neutral States. Westlake 
also says 1 : “The extension of the rules required of neutral 
States appears to be desirable on every ground, and in the 
meantime belligerents are not bound to wait, for their establish¬ 
ment. The area is covered by the elementary principles which 
underlie rules, namely, that a neutral must take no part in any 
operation of a war, and that he must not interfere with any 
operation of a war which is legitimate as between the belli¬ 
gerents. On these principles a belligerent: may lake his stand.” 

§ 751. No abolition of neutrality by the League of Nations. 
—The League of Nations substantially repudiated the doctrine 
that States should be impartial in the face of a Power which 
initiated war in violation of the provisions of the Covenant. 
The League, however, did no! purport to abolish entirely 
either war or neutrality 2 and a. series of treaties concluded by 
its members contained express references to neutral rights. In 
May 1963, when Paraguay declared war on Bolivia, Argentine, 
Brazil, Chile and Uruguay issued declarations of neutrality in 
spite of the fact that all these States, with the exception of 
Brazil, were then members of the League. 

The views put forward after the Treaty of Versailles by the 
most authoritative publicists in the United States were mainly 
in favour of the strengthening of the rights of neutrals with 
the consequent weakening of the rights of belligerents. They 
laid special stress on the point that a neutral State and its 
citizens were entitled to carry on their ordinary trade in time 
of war as in time of peace. Professor Jessup, on the other 
hand, whilst advocating neutral co-operation against a belli¬ 
gerent, admits that such co-operation must be based on the 
fundamental principle that only inter-neutral trade ought to 

1 Vol. ii, p. 264. 

* Vcrdross, Vtilkerrerhu 3rd ed. (1955), p. 525. Cf. Kunx, Krugsrecht 
und Neulralitdtsrecht (1935), passim . 
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be permissible. There must be a renunciation of trade with 
the belligerents from the neutral side; from the belligerent 
point, of view, there must be non-interference with this intcr- 
ncut.ru 1 trade subject to guarantees against re-export. 1 

§ 752. American policy on neutrality between 1920 and 
1939. These view's are reflected in the otlieial policy adopted 
by the United States in the two periods which elapsed after the 
end of the war of 191 I and the beginning of the war of 1939. 
This policy deserves speeial consideration as it. shows the 
fluetnations which a great Power is compelled by the force of 
circumstances to adopt in its conception of the rights and 
duties of neutrality. During the first period (1919 to 193-1), 
American practice developed in the direction of complete 
impartiality in the treatment of belligerents and an adherence, 
on the whole, to the traditional rules of neutrality. Put the 
rearming of Germany and the aggressive acts of Japan and 
Italy were instrumental in inducing the. United States Govern¬ 
ment. to review, in the second period, all its previous principles. 
The Joint Resolution approved by the United States on August 
31, 1935. and The Neutrality Act of May 1, 1937, 2 imposed on 
the American Government duties of neutrality considerably in 
excess of those required by international law. They also 
established additional restrictions by prohibiting the supply of 
contraband articles to belligerents by private individuals or 
companies and their transport by American vessels, as also 
the travelling of American citizens in belligerenl ships. The 
reason for the abandonment by the American Government- of 
these classic rules of neutrality was due presumably to the 
belief, purporting to be based on the experience of the first 
Great War, that the insistence on the observance of neutral 
rights against belligerent encroachment, far from preserving 
the neutrality of the country, would tend to involve the United 
States in other wars of like magnitude. 3 The Neutrality Act of 
1939, though repealing the arms embargo and “the cash and 
carry” scheme, did not, strictly speaking, depart from the 
principle of impartiality. 4 It rather extended this principle by 

1 Jessup and l)rdk, Neutrality, voi. -4. (1930), pp. 1ST-IKS. 

2 Statutes at Large, voi. 50, p. 121. 

8 Warren, Troubles of a neutral , Foreign Affairs, voi. 12 (1931), pp. 
877-394; llnrehard and Lago, Neutrality for the United States (1937); 
and Garner, The. United States “Neutrality Imv ” of JO-17, JLY.I.L., voi. 19 
(1938), pp. 44- CO. 

4 Quincy Wright, A.J.I.L., voi. 34 (1940), pp. 089 el set/. See also 
Jessup, ibid., voi. 33 (1939), p. 549. and Wellman, The Neutrality .let of 
1939 , Cornell Law Quarterly, voi. 25 (1939-10), pp. 255 -270. 
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making it unlawful for American vessels to trade with the 
belligerents, to be armed or to proceed through combat areas. 
But the declaration by the United States in time of peace that 
it did not propose to draw any distinction between the aggressor 
and his victim was certainly “ no deterrent to those who were 
prepared to resort to force to attain their objectives.’* 1 

§ 753. Declaration of neutral rights by the American 
Republics in 1939.—The enactment of these neutrality laws by 
the United States involved a renunciation of the neutral rights 
which it had championed for over a century. Nevertheless, 
in order to make its position of aloofness from war still stronger, 
the United States sought the co-operation of the other American 
Republics in the affirmation of the strict rules of neutrality and 
in maintaining joint action and co-ordination with them. This 
was achieved at the Conference held at Panama from September 
23 to October 3, 1939, when t he Ministers of Foreign Affairs of 
all the twenty-one American Republics adopted a “ General 
Declaration of Neutrality ” which recognised the need of 
maintaining a “ common and solidary att itude ” in the presence 
of the possible threat to the security of the American continent 
as a result of the European war. The Declaration further 
stated that it was desirable “ to set forth the standards of 
conduct which the American Republics proposed to observe,” 
and that “ as a measure of continental self-protection, the 
American Republics, so long as they maintain their neutrality, 
arc as of inherent right; entitled to have, those waters adjacent 
to the American continent which they regard as of primary 
concern and direct utility in their relations, free from the 
commission of any hostile act by any non-American belligerent 
nation, whether such hostile act be attempted or made from 
land, sea or air.” 2 The waters purported to be included in 
this area extended from fifty to nearly three hundred miles. 
The British Admiralty Note of October 13, 1939, after referring 
to the position taken up by Great Britain on the United States 
Prohibition laws, 3 laid emphasis on the fact that the security 
zone in question must, not be construed as intending to extend 
the three-mile limit of territorial waters. 

§ 75 t. British statement after the River Plate victory, 1940. 
—Basing themselves on this Declaration, the American 

1 Fenwick, American neutrality , trial and failure (1940), p. vi, and 
International Law , 8rd cd. (1948), pp. 018 -921. 

2 Text in A.J.I.L., vol. 04 (1940), Supplement, pp. 9-17. See also 

Fenwick, The Inter-American Neutrality Committee , ibid., vol. 85 (1941), 
pp. 12-40. 8 Supra , g$ 151-155. 
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Republics, after the British victory at the battle of the River 
Plate and the inglorious scuttling of the German pocket 
battleship Graf Spce off Montevideo, addressed in January 
1940 a joint statement to Great Britain, France and Germany 
for violation of the neutrality of these waters. Great Britain, 
however, maintained her point of view that the Declaration, 
in so far as it implied a claim for the “ abandonment by the 
belligerents of their legitimate rights, is not one which on any 
basis of international law could be imposed upon them by 
unilateral action, and that its adoption requires their specific 
assent.” The British Government was fortified in taking up this 
attitude since the United States Government itself, “whilst 
regretting that British cruisers were patrolling the wafers adja¬ 
cent to the American coasts in close proximity thereto,” was 
careful to point out in 1916 that it did not dispute the fact 
that “such warships, when cruising beyond the three-mile 
limit, were not within their strict legal rights under inter¬ 
national law.” 1 

§ 755. Departure from the principles of impartiality by the 
American Republics in 1940-41. —The common action adopted 
by the American Republics proved ineffective to restrain 
Germany from the pursuit of her aggressive policy. Alive at last 
to the German menace which threatened their own security, 
the United States and the other American Republics adopted 
on May 19, 1940, a Joint Declaration to the effect that in 
accordance with the principles of international law and in 
application of the Resolutions adopted at their Conferences, 
“ the American Republics consider unjustifiable the ruthless 
violation by Germany of the neutrality and sovereignty of 
Belgium, Holland and Luxemburg.” 2 Official opinion in the 
United States had thus been compelled by the force of events 
to realise that Germany was not a lawful belligerent and that 
the signatories of the Paris Pact of 1928 were no longer under 
the obligation to observe towards Germany the duties imposed 
upon neutrals by international law. The transfer of fifty 
American destroyers to Great Britain in exchange for eight 
British naval bases in the Western hemisphere 3 marked the 
first open departure by the American Government from the 
classic principles of neutrality and found an ample justification 

1 American White Hook, European War, vol. iii, pp. 191 et scq. 

* Dept, of State Bullctiu, May 25, 1940, vol. ii, p. 508. See also 
E. N. van Kleffcns, Juggernaut over Holland (1940), passim . 

3 Treaty Scries, No. 2, of 1941 [Cnid. 0259], and Dept., of State Bulletin, 
vol. 4, No. 92, March 29, 1941. 
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in the fact that. Germany and her Allies were “ illegal aggres¬ 
sors/’ J 

§ 7fiG. Lend-Lease Act of 1941. - The Lend-Lease Hill “ to 
promote the defence of the United States” which became law 
on March 11, 10H, 1 2 * constituted a further and more important 
step in the abandonment by the United States of this traditional 
neutrality. Both the German and the Italian hostilities had 
been initiated “ in breach of international obligations,” :l and as 
the distinguished American Professor Quincy Wright has put it: 
“international law, like any other system of law. can only exist 
within a jural community. A community of nations, however, 
cannot exist unless each of the members recognises that it has a 
concern in the observance of the common law by all the others. 
Impartial treatment of the law-observer and the law-violator 
is a repudiation of such concern. Therefore, impartiality in 
the presence of hostilities undertaken in violation of inter¬ 
national obligations is a denial of the existence of a community 
of nations and a repudiation of international law.*' 4 

The Lend-Lease Act effected fundamental changes in the 
rules embodied in The Hague Conventions on the duties of 
neutrals which we have already examined. It authorised the 
President of the United Stales to manufacture in arsenals, 
factories and shipyards any defence article for the Government 
of any country whose defence the President deemed vital to 
the defence of the United States, “ and to sell, transfer title 
to, exchange, lease, lend or otherwise dispose of, to any such 
Governments any defence article.” This implied the right to 
manufacture all arms, munitions of war, warships and military 
planes and to deliver them directly to the belligerent Govern¬ 
ments who were fight ing against the aggressor nations. It also 
implied the right to carry out within American jurisdiction all 
repairs whatsoever to belligerent warships and planes and to 
equip and fit them out for war operations in accordance with 
the terms of the same section (section 3) which empowered the 
President “to lest, inspect, prove, repair, outfit, recondition or 
otherwise to place in good working order . . . any defence 

1 Address by the U.S. Attorney-Gene nil, A.J.I.L., veil. 35 (1041), p. 354. 

2 Public Law 11, 77th Congress, ch. 11, 1st session |II.1L 1770]. 

8 Reports of the United States Congress, ibid . 

4 The Lend-Lease Hill and international line, vol. 35 (1041), 

pp. 313-314. Cf. Repeal of the Neutrality Act, ibid., vol. 3G (1042), 
pp. 8-23. See also Sell warzenberger, The "Aid Hritain ” Hill and the law 
of Neutrality , Grotius Transactions, vol. 27 (1042), pp. 22-20, and A Manual 
of International Law , 3rd ed. (1052), pp. 103 el «eq. 
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article for any such Government or to procure any or all 
such services by private contract.” The remaining provisions 
of the Neutrality Act of 1980 were all practically repealed 
in November 1911 1 when Congress authorised the arming of 
American merchant ships in self-defence and their sailing to 
the war zones and belligerent ports. United States patrols 
had already been extended “ as far into the waters of tin* Seven 
Seas as mav be necessary for the defence of the American 
hemisphere Greenland was occupied on the same ground, and 
American forces joined the Brit ish in the occupation of Iceland. 1 2 

§ 757. The United States as a belligerent. Wit li t he entry of 
the United States into the war on Great Britain's side, following 
the unprovoked Japanese attack at Pearl Harbour on December 
7. 1911, all the American Neutrality Acts came to an end. 

On January la. 1942, a Conference of the Foreign Ministers 
of all the twenly-one American Bcpuhlics opened in Bio de 
Janeiro. In his vigorous address to the Conference, Mr. Sumner 
Welles, head of the United Stales delegation, emphasised the 
need of “ a common policy of defence and immediate action 
against all Axis agents in the American continent.” It. was 
vitally important that steps should be taken in every American 
Republic to prevent all financial and trade transactions “ which 
would directly redound to the benefit of the aggressors or injure 
the defence, of the Western hemisphere.” All the nations ought 
to cast aside “ the shibboleth of classic neut rality ” which had 
in fact proved to be “ only the tattered fiction of an illusory 
neutrality.” On January 23, 1912, the Conference unani¬ 
mously adopted the following Resolution, which emphasised 
the complete unity of all the American Republics in their 
joint action against the Axis Powers: “as an affirmation 
of American solidarity, the Conference recommends the 
rupture of diplomatic, political and commercial relations with 
Germany, Italy and Japan, in accordance with the internal 
laws and conditions of each country.” It was also agreed 
that no American State at war with a non-American State 
should be t reated by tlie other Republics as a belligerent. 3 

§ 758. Abolition of lawless wars in their relation to traditional 
neutrality. —The experience to he drawn from the policy 
pursued by the American Republics demonstrated their mutual 

1 Public Law 294, 77th Congress. 

2 Department of Stale Bulletin (IJ.S.A.), vol. 5, No. 107, July 12,1941. 

* Bulletin of International News, vol. 19 (1942), pp. 55-56, 87-89 and 

598-590; Dept, of State Bulletin, vol. (i (1942), pp. 117-141. 
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interdependence in safeguarding the defence and security of the 
American continent against the aggressive actions of Germany 
and her Allies in the Second World War. But this experience 
was of much more general application and was not confined 
to the American hemisphere. All the States which ranged 
themselves against the “ Axis ” Powers were compelled to feci, 
with increasing gravity, that neutrality was no longer possible 
in a totalitarian war conducted on the German system of 
frightfulncss and lawlessness and that their common interests 
demanded their active participation in the conflict for the vindi¬ 
cation of the rule of law amongst nations. The late President 
Roosevelt summed up the prevailing position in his admirable 
statement of December 10, 1911: “ we must begin the great task 
that is before us by abandoning once for all the illusion that we 
can ever again isolate ourselves from the rest of humanity. There 
is no such thing as security for any nation, or any individual, 
in a world ruled by the principles of gangsterism.” 1 

§ 759. Neutrality and the United Nations.—The setting 
up of the United Nations by the signature of its Charter in 
1945 represents a renewed effort to outlaw war by a system of 
collective security. There is little room for neutrality within 
such an organisation so long as it is both all-embracing and 
effective. There are however at least two reasons why it 
cannot be said that neutrality has ceased to exist: (i) so long 
as membership of the United Nations is not universal, it is 
difficult to see how a non-member could be legally compelled to 
take part in any collective war action decided upon by the 
Security Council of the United Nations against an aggressor State; 
(ii) since the taking of action by the Security Council in the 
event of an act of aggression or breach of the peace might be; 
blocked by the exercise of the right of veto of any one of the 
permanent members of the Security Council, 2 it would be idle to 
ignore the possibility that wars might yet take place in the 
future in which the United Nations machinery might unfortun¬ 
ately prove no more powerful to put a quick end to them than 
the League of Nations in 1939. In this dire event, while it 
would be the duty of States remaining outside the conflict to 
give no assistance to a lawless aggressor, it is impossible to 
assert that such States could be legally obliged to rally to the 
side of the victim of aggression. 

1 Broadcast on Japanese attack, Bulletin of international News, 
vol. 18(1941), p. 2011. 

* See infra , § 989. 
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This view is reflected in section 28-i of ilie United Slates 
Law of Naval Warfare 1 which, as already pointed out , prescribes 
that the rules of strict impartiality conic into existence only 
‘‘if the Security Council fulfils the functions delegated to it by 
the Charter.” And, as the oiliciul commentary to this section 
adds, “although members may discriminate against an aggressor, 
even in tlie absence of any action on the part of the Security 
Council, they do not have the duty to do so. In these circum¬ 
stances, neutrality and complete impartiality both remain 
distinct possibilities/’ 

1 Supra, § 70S. 
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CONTRAHAM) 

§ TOO. Controversial character of the question of contra¬ 
band.—There arc few, if any, subjects of international law 
which have raised more dillicuHies or occasioned more disputes 
between States than the question of what goods are or are not 
to be considered as contraband of war. Hell indents prevent 
or seek to prevent neutrals from carrying such goods to their 
enemies, as they regard them as being objectionable in them¬ 
selves, either generally or in the particular circumstances of the 
war. To constitute an article contraband of war two elements 
are therefore necessary: it must he susceptible, of belligerent 
use and it must be on its way to the enemy. 

For a long time there lias been an agreement, between 
belligerents and neutrals as to one class of goods, namely, 
weapons of war, but as regards other cargoes there have been 
great variations of practice in the past. That the doctrine of 
contraband exists, and that many articles have been universally 
admitted to fall within that class, leads to certain deductions: 
(I) the commerce between neutrals and belligerents cannot be 
as free in time of war as it is in time of peace. The freedom of 
the seas during hostilities has not so far been accepted as a 
doctrine of international law; (2) all commerce between 
belligerents and neutrals is not prohibited. Some commerce 
is prohibited, but other is not. Where is the line to be 
drawn? That has been the dillieulty between belligerents 
and neutrals since the sixteenth century, when belligerents 
began to forbid neutrals from sending certain goods to their 
enemies. 

§ 701. Origin of contraband.—It is from this prohibition 
that the name contraband is derived. It means something 
contrary to the ban or prohibition. The word in the Latin 
form of “ eontrabandiim ” 1 occurs as early as Ft 15 in certain 
Italian regulations relating to trade in salt when the contra¬ 
vention was so described, but as applied in relation to war, 

1 Meaning “against the bans or orders of the Church,” or, more simply, 
Itulian “eontrabawio,” designating a violation of customs regulations 
and still used in this sense. 
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its first appearance is in the Treaty of Southampton of 
September 17, 1025, between England and the United 

Provinces; not that prohibitions were not sanctioned before 
this dale, but. the name had not previously been used. During 
this period, i.e ., the latter part of the sixteenth and the early 
part of the seventeenth centuries, England prohibited pro¬ 
visions, canvas and coin in addition to munitions of war. 
Spain condemned tobacco as victuals on the ground that by 
its use resistance might be prolonged, but France stood for a 
narrow limit of the prohibited articles, as being confined to 
arms. 1 The Treaty of Southampton enumerated as contra¬ 
band, 44 victuals and munitions of war, ships, anus, sails, 
cordage, gold, silver, copper, iron, lead and the like, whensoever 
they are carried to Spain or to any other country subject to 
the King of Spain or his adherents,” and declared all these 
articles “ to be good prize together with the ships and the men 
that they shall carry.” 

§ 702. Charles I's Proclamation, 1626. - On March 1, 1620, 
an important. Proclamation was issued by Charles I explaining 
a previous Proclamation of December 81, 1025, which had 
been enacted in pursuance of the Treaty of Southampton and 
for the purpose of detailing what had been briefly described 
as u materials for ships or munitions of war.” The basis of 
this Proclamation is important, as it set out the procedure 
followed bv the Admiralty founded on 44 the rules of policy 
“ the law of nations “ former declarations and acts of State 
made in this behalfe in the time of Queen Elizabeth of famous 
memorie ” and the practice of 44 other States and Princes upon 
the like occasions and avowed and maintained by public 
writings and apologies.” 2 It. was also understood that 44 the 
right of States and Princes ” to add to the specification was not 
relinquished. Sir Leolinc Jenkins in his Report to Charles II 
in 1671, on the question of an English cargo consisting of pitch 
and tar on board a Swedish vessel which had been seized by 
the Spanish and taken into Ostend for adjudication, was of 
the view that the goods 46 if they be not made unfree by being 
found in an unfree bottom, cannot be judged by any other law 
but by the general law of nations. I ant humbly of opinion 
that nothing ought to be judged contraband by that law in 
this ease but what is directly and immediately subservient to 
the use of war, except it be in the ease of besieged places, or of 

1 Westlake, vol. ii, p. 278. 

1 Twiss, The law of nations , War (2nd ed.), 1875, pp. 288 2110. 
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a general certification by Spain to all the world that they will 
condemn all the pitch and tar they meet with.” 1 

§ 763. Treaty of Whitehall, 1661. —Meanwhile, France 
took again her stand on the principle of limiting contraband to 
arms and munitions of war including only armoury, warlike 
materials and saltpetre, to which Spain agreed in the Treaty 
of the Pyrenees, 1659. The Treaty of Whitehall between 
England and Sweden in 1661 prohibited, in addition to arms, 
“ all warlike instruments,” money, victuals, saltpetre, horses, 
horse furniture, ships of war and guardships. An express 
stipulation contained in the same article of the Treaty (No. 11) 
provided that “ neither of the confederates shall suffer any of 
his subjects to give aid, sell or lend ships, or be in any way 
useful to the enemies or rebels of the other to his prejudice 
or detriment.” It was on the basis of this article that the 
English Prize Court decided that pitch, tar and other materials 
for building and equipping ships, the produce of Sweden and 
found in Swedish ships bound for the enemy, could be brought 
into English ports not for condemnation but for pre-emption 
at either invoice price in Sweden or market, price in England. 
It was out of the same Treaty, coupled with a classification 
of Grotius, that the English doctrine of condit ional contraband 
originated. 

§ 764. Distinctions established by Grotius.—Grotius declares 
that to supply a belligerent with goods primarily of use in war 
showed him to be on the side of the enemy and such goods 
could be captured and condemned. In the ease of goods 
useful alike in war and peace (res ancipitis usus ), the belligerent 
was to be guided by his necessity, the neutral’s knowledge of it 
and the justice of his cause. 2 * This conception was fully 
accepted and there was incorporated into the notion of contra¬ 
band the class of occasional or conditional contraband, or as 
it has been ealled by Westlake, “ contraband of circumstance,” 8 
never including things of purely peaceful use, but in which 
things of double use could be placed when they had a hostile 
destination, the penalty for carrying them being sometimes 
pre-emption and sometimes condemnation. Lord Stowell 
expressed the same view in The Endraught where he held that 
a cargo of ship timber going to an enemy’s port, of naval equip¬ 
ment came under the character of contraband and that he 

1 Wynne, Life of Jenkins, vol. ii, p. 751, 

2 Dejure belli ac pads , lib. iii, c. 1, § 5. 

• Vol. ii, p. 282. 
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considered this to be “the correct law of nations.” 1 * The 
United States adopted the British doctrine on contraband and 
its main principles were embodied in the Jay Treaty of 1766 
between the two countries. On the other hand, France refused 
to acknowledge this distinction until 1885, when, in the course 
of her hostilities with China, she placed various articles such 
as rice and all kinds of fuel in the category of contraband and 
condemned them when destined for the enemy territory. 
Russia also abandoned her traditional doctrine on the outbreak 
of her war against Japan in 1001 as her list of contraband 
articles included “ rice, provisions, horses and every kind of 
fuel such as coal, naphtha, alcohol and other similar materials.”* 
A little later on, as a result of the protests of the British and 
United States Governments, she accepted that rice and pro¬ 
visions should be regarded only as conditionally contraband. 
According to the Anglo-American principles such goods as fell 
under the head of conditional contraband could only be con¬ 
fiscated when the presumption arose that the hostile destination 
of the vessel was 44 either the enemy's fleet at sea or a hostile 
port used exclusively or mainly for naval or military equip¬ 
ment.” In the ease of absolute contraband, destination for 
the enemy territory was sufficient. The French and Russian 
doctrines were therefore, as regards articles considered by 
England as conditionally contraband, more severe on the 
neutral. 

§ 765. The Rule of 1756.—The tirst known recognition 
by a British Prize Court that voyages, distinct in fact, may be 
continuous in law, occurs in connection with what is called the 
Rule of the War of 1750. 3 It arose out of the practice adopted 
by France, when she realised that trade with her colonies had 
been completely interrupted by the maritime superiority of 
Great Britain, to relax her monopoly of that trade and to allow 
the Dutch, then neutral, to carry on the commerce between 
the French colonies and the mother country under special 
licences or passes, granted for this particular purpose and 
excluding at the same time all other neutrals from the same 
trade. 4 “ This practice was considered by the English Prize 
Court to amount, on the part of the Dutch acting on the 
licences, to such an identification of themselves with the enemy 

1 [1798] 1 C. ltob. 22, 25. Sec also The Zcldcn llmt, 11805] 0 ibid, 93. 

* Cf. London Gazette, March 11, 1901. 

* Westlake, vol. ii, p. 294; Cnlonilios. pp. 80 and 187. 

4 Wheaton, Elements of international law, § 508. 

20 
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that both ships and cargoes were captured and condemned.” 1 
The British doctrine was extended in 1793 when the French 
opened their coasting and colonial trade to all neutrals generally. 
Great Britain not only prohibited neutrals from carrying 
French goods between the mother country and her colonies or 
to engage in her coasting trade, but also to convey neutral 
goods from their own ports to those of a belligerent colon)'', 
or from any port to another belonging to the belligerent 
country. 2 These principles were based on the rule that a 
neutral is not entitled to carry on a trade which is closed to him 
in time of peace. The Hule of 1750 was also followed by the 
United States. In The Pearle , a Dutch ship was condemned 
lor assisting the enemy by engaging in the closed trade of 
France. 3 The same doctrine was also applied in the much 
more modern ease of The Montara during the llusso-Japanese 
war. 4 The Naval Conference of London, 1008-1), left un¬ 
solved the question whether a ship should be deemed to lose 
her neutral character if she engaged in a trade which before 
the war was closed to any but the national belligerent’s 
flag- 6 

§ 700. Extension of the Rule of 1756 to contraband.— 
During the American Civil War, a much wider application of 
the Rule of 1756 was made by the Supreme Court of the United 
States in The PeterhojJ ' The theory of continuous voyage was 
extended for the first time to contraband. In that ease, the 
sea carriage of the goods terminated at the port of Matamorus, 
in Mexico, but there was inland communication from this port 
to the Confederate territory. The Supreme Court held that 
the confiscation of the goods could be decreed if it was proved 
that the cargo on its arrival there would ultimately be conveyed 
to the enemy territory. 6 The next application of the doctrine 

1 Westlake, vol. ii, p. 21)5; The Maria (No. 2), [1805J 5 Hob. 1)05. For 
an historical study of the Rule of War of 1750 see Pares, Colonial blockade 
and neutral rights (1739-1703), 11)08. See also I). J. Llewelyn Davies, 
Enemy property and ultimate destination during the Anglo-Dutch wars, 
B.Y.I.L., 1904, pp. 21-05, and Mootham, ibid., 1927, pp. 02 80. Cf . Huty, 
Continuous voyage as applied lo blockade and contraband , Grotius Trans¬ 
actions, vol. 20 (1905), p. 140. 

8 Hall, pp. 701-702. 

• [1701J Cases of the Admiralty Court of New York (1715-88), edited 
by C. M. Hough, p. 180. 

4 [19051 2 R. & J.P.C. 400, and Pearce Higgins, War and the private 
citizen , pp. 109-192, 

• Pari. Papers, Misc., No. 4 (1909) 100. 

• The doctrine of continuous voyage was thus applied in The Bermuda , 
[1865] 3 Wall. 514; The Springbok , [I860] 5 ibid., 1; The Peter hoJf t [I860] 
ibid. % 28. 
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of continuous voyage occurred in 1896 when the Italian Prize 
Court confirmed the capture of the Dutch ship The Doelwijk 
which was making for Djibuti, a French port, on the plea that 
her cargo was going to be carried from thence to Abyssinia. 
The theory of continuous voyage was extended in this case 
as the transport to the supposed ultimate enemy destination 
would have to be made by land, through neutral territory, and 
not by sea or river. 1 

§ 767. British application of the doctrine of continuous 
voyage in the Boer War.- During the South African war, 
England seized goods being carried to Lourengo Marques in 
Dclagoa Bay (a Portuguese colony), on the ground that they 
were going to be dispatched from thence by inland carriage to 
the Transvaal which had no sea-board. This was an admission 
of the theory of continuous voyage, which many English 
writers had criticised in the American case of The Peterhoff. 
In December 1899, and in January, 1900, three German 
vessels, The Herzog, The General and The liundesrath , all 
belonging to the (Herman East Africa Company, were seized 
by a British warship in African waters on suspicion of carrying 
contraband of war and persons intending to join the Boer 
armies as combatants. The German Government entered a 
strong protest, more particularly with regard to The liundesrath 
as being a mail steamer, and though the circumstances were 
eminently suspicious, it did not appear, after search, that there 
was sufficient evidence either of the destination of the passengers 
or of the existence of contraband to justify further detention 
of the vessels or their adjudication bv a Prize Court. Their 
release was ordered and compensation agreed upon for any 
losses incurred by German subjects as a result of the detention 
of the vessels. But in his correspondence with the German 
Government, Lord Salisbury maintained the doctrine of 
continuous voyage in the case of 44 contraband on board a 
neutral vessel if such contraband w r as, at the time of seizure, 
consigned or intended to be delivered to an agent of the enemy 
at a neutral port, or was, in fact, destined for the enemy’s 
country.” 2 lie justified his statement on the ground that noil- 
maritime belligerents would otherwise be able to receive with 

1 Dicna, Lc jit gem cut tlu Council ties prises tTltalie dans Vaffaire du 
Doelwijk , J.C. [1897] pp. 208-290. The French Prize Court appears to 
have applied the same doctrine in The Frau Ilouwina , [1855] Calvo, Le 
droit international (1890), vol. 5, § 2707. 

1 Pari. Papers (Africa), No. 1 (1900) [Cmd. 33]; Hall, p. 801; Moore’s 
Digest, vol. 7, $ 1262. 
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impunity contraband of war through neutral countries which 
separate them from the sea without their adversary being able 
to capture it before the ship entered the port of a neutral 
country. 

§ 708. Provisions of the Declaration of London, 1909.— 
The Declaration of London accepts the sufficiency of destina¬ 
tion of the goods to tin* enemy in the ease of goods absolutely 
contraband: 44 absolute contraband is liable to capture if it is 
shown to be destined to territory belonging to or occupied 
by the enemy, or to the armed forces of the enemy. It is 
immaterial whet her the carriage of the goods is direct or entails 
transhipment or a subsequent transport by land ” (article 30). 
The Declaration, however, rejects the doctrine of continuous 
voyage in the ease of goods conditionally contraband as article 35 
provides 44 that conditional contraband is not liable to capture 
except when found on board a vessel bound for territory 
belonging to or occupied by the enemy or for the armed forces 
of the enemy and when it is not to be discharged in an inter¬ 
vening neutral port.” The only exception is in the case of the 
destination of goods to an enemy country which has no sea¬ 
board and which arc confiscable if it is shown that, they are 
destined for the use of the armed forces or of a government 
department of lhe enemy State 44 unless, in this latter case, 
the circumstances show that the goods cannot in fact be used 
for the purpose of the war in progress” and do not consist, 
of gold and silver in coin or bullion or paper money (articles 
24 (4), 33 and 80). 

The United States Law of Xaval Warfare adopts only 
partially the rules contained in the Declaration of London. 
According to its section 031 (e) (2), "'goods consisting of condi¬ 
tional contraband arc liable to capture if destined for the use of 
an enemy Government or its armed forces. It is immaterial 
whether the carriage of such goods is direct or involves tran¬ 
shipment or transport over land.” 

§ 709. Discussions at the Second Hague Conference.— 
It is of interest historically to note that only seven years before 
the opening of the war of 1914 -18, Great Britain thought that 
contraband had become of so slight an importance as a factor 
in war that at The Hague Conference in 1907, it instructed the 
British delegate to announce that “ in order to diminish the 
difficulties encountered by neutral commerce in time of wan 
the Government of His Britannic Majesty is prepared to 
abandon the principle of contraband in case of war between 
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the Powers which may sign a Convention to that effect. The 
right of visit would be exercised only in order to ascertain the 
neutral character of the merchantman/’ Although this view 
appealed itself to the delegations of twenty-five States, four of 
the Great Powers, France. Germany. Russia and the United 
States, voted against it. The proposal was therefore dropped, 
though other modifications were suggested, chief amongst 
which was the formal declaration made by Admiral Sperry, on 
behalf of the United States, for the complete abolition of 
conditional contraband. The Second Hague Conference thus 
failed to produce any scheme on contraband capable of being 
accepted unanimously by the Slates. The Fourth Committee 
of the Conference, however, upheld the maintenance of the 
distinction between absolute and conditional contraband and 
was successful in drawing up a list of articles conditionally 
contraband. 

§ 770. The three lists of the Declaration of London, 1909. - 
The discussions at the Naval Conference of London witnessed a 
change. All the Powers there represented agreed on the tradi¬ 
tional division between absolute and conditional contraband, 
and also on two lists of articles to be included under each of 
these beads. A further list, a so-called “ free list,'' was also 
prepared, consisting of goods which were never to be con¬ 
demned as contraband. It comprised the raw materials of the 
textile and woollen industries, raw cotton, silk, wool, rubber, 
resins, raw hides, metallic ores and paper (article 28). Power 
was reserved to the belligerents to add to the list of articles of 
absolute contraband, goods exclusively used for war (article 23), 
and to the list of conditional contraband, goods susceptible 
of use in war as well as for purposes of peace (art icle 25), pro¬ 
vided that such additions were duly notified. The Declaration 
of London was, however, never ratified. 

§ 771. Principles applied to contraband during the war of 
1914-18.—Contraband eases formed by far the largest part of 
the work of the Brilish Prize Courts in the war of 1911—18 
and the doctrine of contraband was pushed to an extreme 
limit, never before reached. Owing to the facility of access 
of supplies through neutral ports to the enemy countries, 
Great Britain and her Allies took early steps to prevent cargoes 
of a contraband nature from finding their way to the enemy 
through these ports, thereby occasioning serious protests from 
neutral States. Another complication was caused by the 
difficulty of distinguishing between goods intended for the 
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non-combatant population and those intended for the fighting 
forces by reason of the establishment, especially in Germany, 
of a complete system of government cont rol for the distribution 
of practically all commodities, including foodstuffs. More¬ 
over, the number of articles susceptible of military use had 
vastly increased and as a consequence, cont raband lists assumed 
an extension which was wholly unprecedented. 

§ 77*2. Abolition of the distinction between absolute and 
conditional contraband.—In effect, though not in law, the 
distinction between absolute and conditional contraband 
vanished. This distinction was previously an important, one 
as regards destination. Whereas, in the ease of absolute 
contraband, tlie hostile destination to the enemy country was 
suilicient, in the ease of condit ional contraband a more intimate 
association with warlike operations was required. This was 
brought out by Lord Parker in a judgment delivered ns late 
in the war as 1018, when he said “ foodstuffs are not absolute 
contraband. They arc conditional contraband only, namely, 
they cannot be condemned as lawful prize unless they arc 
destined for the enemy Government, or the enemy’s naval or 
military forces.” 1 The confiscation of goods conditionally 
contraband was facilitated by the presumption of hostile 
destination laid down in the Declaration of London as well as 
in the Orders in Council, coupled with the system of govern¬ 
ment control in Germany already referred to. It. is, however, 
in connection with the doctrine of continuous voyage that the 
greater number of contraband cases were of import ance. 

§ 778. Wider reaffirmation of the doctrine of continuous 
voyage.—The first ease to come before the British Prize Court 
in which the point was raised during the war of 11)14-18 was 
that of four Scandinavian ships (three Norwegian, one Swedish). 
They were chartered by an American company and carried 
large cargoes of lard, meat products, wheat and other food¬ 
stuffs; two had also some rubber on board, listed as “ gum 
and one had hides. They left New York for Copenhagen 
between October 20 and November 11, 1914, and were captured 
and brought into British ports. The goods were all consigned 
to merchants in Copenhagen, the lard and meat products 
having been shipped by five of the great American packing 
houses to their agents there. The lard was more than thirteen 
times the quantity which had been imported into Denmark 
during each of the three preceding years. The Crown alleged 
1 The Louisiana , [1918] A.C 401. 
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that the bulk of the cargoes were going to Germany and that 
their real destination was, therefore, hostile and not neutral. 
The Judge (Sir Samuel Evans) said in reference to this: “I 
have no hesitation in pronouncing that, in my view, the doctrine 
of continuous voyage* or transportation, both in relation to 
carriage by sea and carriage overland, had become part of the 
law of nations at the commencement of the present war, in 
accordance with the principles of recognised legal decisions, 
and with the view of the great body of modern jurists, and 
also with the practice of nations in recent maritime warfare.” 
lie held that the facts which had been proved gave practical 
certainty to the presumption that an overwhelming portion of 
the goods were intended for or would find their way ultimately 
into Germany, and t hey were condemned . 1 It is in fact obvious 
that in the presence of the modern spread of communications, it 
is immaterial whether the enemy country has a sea-board or not 
and, further, that a belligerent, if he is to prevent contraband 
from reaching his enemy, must apply t he doctrine of continuous 
voyage not only to transport from port to port at sea, but 
equally to all intermediate or subsequent, transits by land or air. 

On the other hand, the question of intention to send the 
goods to an enemy territory became of the greatest importance 
in all these eases of indirect carriage of contraband. The 
Prize Court, held that hostile destination might be determined 
not. only by the intention of the shippers, but by that of any 
other person who was in a position to control the ultimate 
destination of the goods . 2 

§ 774. Onus of proof on claimants in prize proceedings.— 
This being so, there is the further question: on whom is the 
burden of proof? In all the older eases of contraband, it. was 
held that prima facie the goods or ships had to be condemned 
out. of their own mouth, namely, by means of the papers on 
board. This was reasonable enough at the time of the 
Napoleonic wars or even during the Crimean or American Civil 
Wars when the papers on board indicated, generally speaking, 
the destination of the ship and of the cargo. But in modern 
times owing to the spread of international communications by 
cables and wireless, this is useless in so far as ultimate destina¬ 
tion, or continuous voyage, is concerned. The papers would, in 
the majority of cases, be innocent, and fail to reveal the final 

1 The Kim , [1915] P. 215. 

* The Pacific ,, [1920] 5 IJ.hR. 100; The Some, [1921] 1 A.C. 705; The 
Charles Racine , [1940] LI.P.C. (2nd), 215. 
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destination of the cargo, nor would the interrogatories formerly 
allowed to be administered to the ship's master afford much 
help. Often the consignees arc mere “ dummies,” “ covers ” 
or “ conduit pipes ” and it is only from extensive investiga¬ 
tions that the real facts can be discovered. This evidence 
was provided by various departments which came into existence 
during the war, such as the Contraband Committee and the 
War Trade Intelligence Department. 

It was laid down by Sir S. 1.4 vans in The Kim 1 that it is 
“incumbent upon the captors in the first instance to prove 
facts from which a reasonable inference of hostile destination 
can be drawn subject to its being disproved by the claimants,” 
but it was not necessary for the captors to prove altirmativcly 
and absolutely an original intention on the part of the shippers 
to supply the goods to the enemy Government, or its armed 
forces.” The claimants were accordingly expected to rebut., 
by a positive and clear evidence, the presumptions which the 
new method of control by intercepted letters, cables and wireless 
rendered available to tbe raptors. 2 This conception was not, 
however, new as it was adopted in America in 18(52 when an 
Act of the United States Congress empowered the Secretary 
of the Treasury to refuse clearance to any vessel whenever he 
had reason to believe that the cargo, whatever the ostensible 
destination, was intended for ports or places in possession or 
under the control of the insurgents. In the correspondence 
between the British and the United States Governments, the 
latter justified the withholding of clearances on the ground of 
excessive increase of imports to places such as Nassau as 
indicating an ultimate enemy destination. 3 

§ 775. Question of the “ rationing ” of neutrals.—A 
considerable play has been made by neutrals of the; “ rationing 
policy ” adopted in the later stages of the war of 1914-18. 
The evidence in these eases was mainly of a statistical character 
with reference to the average imports of the commodity in 
question by the neutral country. Where it was shown that 
the excess of the imports above the average for a series of 
pre-war years by the neutral State concerned was considerable, 
a presumption was raised against goods of that description 

1 [1915] P. 215. Cf. The AnUm *, [1915] 1 13. & C.P.C. 261; The 
Alumki , [1910] P. 215. 

2 Privy Council in The Louisiana , [1918] A.C. 461, 464; The Nome , 
[1921] 1 A.C. 765; The Monte. Contes , [1944] A.C. 6. For a list of these 
presumptions, see Colonibos, pp. 199- 210. 

* Pari. Papers, North Arricricu (1806), Nos. 4, 11, 14; Hall, p. 812. 
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which justified the seizure of those of a contraband character, 
leaving the claimant to prove by affirmative evidence their 
ultimate neutral destination. The existence of an extensive 
trade in contraband from a neutral to an enemy country was 
in itself a circumstance of suspicion. 1 

§ 770. Extension of contraband lists.- The lists of contra¬ 
band articles published during the First Great War were a 
striking contrast to t hose issued in the past. The first; lists in 
August 1914 were, with one exception, the same as those in 
the Declaration of London. New lists were subsequently 
enacted, and, after some delay, cotton was declared contra¬ 
band. On the whole, fifteen Contraband Proclamations were 
issued by the British Government during the war of 1914-18. 
The last list contained 248 articles of absolute and conditional 
contraband classified under eight heads: (a) arms, munitions 
and military equipment; (h) foodstuffs and forage; (a) oils; 
(d) metals and minerals; (e) textiles and clothing; ( f) chemical 
substances; ( g) industrial materials and equipment; and (/i) 
miscellaneous. The conditions of the war demonstrated the 
truth of the doctrine laid down by Hall that contraband must 
vary with the circumstances of particular cases, and that in 
considering the inclusion of articles in the lists, 44 the mind 
must chiefly be fixed upon the characteristic of essentiality of 
the articles to the prosecution of the war/’ 2 Though protests 
were made against the length of the fists and the inclusion 
of so many articles as absolute contraband, the Prize Court in 
two eases only, so far as is known, hesitated as to the contra¬ 
band character of articles. In one ease, sausage skins were, 
after argument, decided to be foodstuffs, but borax was refused 
inclusion in that list. Tea and coffee were held to be foodstuffs 
though the common law Courts in interpreting the Food 
Hoarding Orders took the opposite view, thereby occasioning 
the issue of a new Order. 

§ 777. Penalty for engaging in contraband trade. -The 
penalty for carriage of contraband is the condemnation of the 
goods. It must, however, be remembered that it is not a 
violation of international law for a neutral to engage in contra¬ 
band trade. 44 It is no transgression of the limits of a neulrars 
duty, but merely the exercise of a hazardous right, in the course 

1 The Huron Stjcrnblad , [1018] A.C. 173 (1*.C.); The lima. Judgment 
of Lord Sterndalc, April 14, 1910, Off. Tr. Notes; uflirmed [1020] A.C. 890. 
And sec Fitznmurice, Some aspects of modern contraband control and the 
law of prize, B.Y.I.L., vol. 22 (1945), pp. 80 95. 

• At p. 781. 

20 * 
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of which he may come into conflict with the rights of the bel¬ 
ligerent and be worsted .” 1 British Courts have often pointed 
out that it betokens looseness of thought to use the word 
44 offence ” in this connection. It is true that some judges 
have employed t lie term, but the late Lord Sumner, who was 
not only a great lawyer, but. one with a line sense of humour, 
put the matter as follows: 44 Neutrals who carry contraband do 
not break the law of nations; they run a risk for adequate gain, 
and, if they arc caught:, take the consequences. If they know 
wdiat they arc doing, those consequences may be very serious; 
if they do not, they may get off merely with some inconvenience 
or delay; this must sutliee them.” 2 

§ 778. Review of the principles of contraband in modern 
wars.—A survey of the decisions delivered by the Prize Courts 
during the war of 1011 18 must lead to the conclusion that the 
conception of contraband, as it existed previously to that, war, 
was based on assumptions which did not fully take into con¬ 
sideration the military, economic or scientific developments of 
the times. It is therefore not surprising that the rules pre¬ 
scribed by The Hague Conventions and the Declaration of 
London could not, and did not, stand the test of war. They 
were mainly framed on the basis of old principles exist ing at a 
time when belligerents were obliged to have all cargoes carried 
directly to them, as it was dillieult or impracticable to get any 
supplies from neighbouring neutral countries. The introduc¬ 
tion of steamers, railways and aircraft has now given belligerent 
Powers facilities of importing goods through adjacent countries 
as freely and as easily as if t he supplies were sent directly to their 
own territory. It is consequently impossible to demand from 
any belligerent that he should refrain from interfering with such 
trade simply because it is consigned to a neutral port. On the 
other hand, lists of contraband goods do not answer any useful 
purpose if a captor is given the right to add therein new articles 
from time to time. Moreover, there is now hardly a commodity 
which cannot be claimed to be useful in warfare, and hardly 
any trade wdiich, in the modern sense, does not influence 
the carrying on and furtherance of the war, and, either eco¬ 
nomically or militarily, is not conducive to the advantage of one 
belligerent and the consequent disadvantage of his opponent . 3 

1 The Kronprinsessan Mar gar eta, (11)21] 1 A.C. 480. 

2 The Prins der Nederlunder , [1021] 1 A.C. 734. 

3 Colombos, pp. 210- 211; Smith, The Uav and custom of the sea (2nd 
ed.) f 1950, pp. 121-122. 
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§ 770. British Proclamations, 1939 41.---In spite, however, 
of the much more extensive control exercised by Germany, 
Italy and Japan over all the commercial, financial, political 
and social activities of their civil populations, the Contraband 
Proclamation issued by the British Government on the out¬ 
break of the war against Germany in September 1939 and which 
was republished, unaltered, in June 1910, on the declaration of 
hostilities bv Italy against Great Britain, and again in December 
1911, at the commencement of the war between Japan and 
Great Britain and the United States, still preserves the old 
classification between absolute and conditional contraband. 1 
Schedule 1 of the Proclamation enumerates the articles to be 
treated as absolute contraband, now subdivided under four 
heads: (a) all kinds of arms, ammunition, explosives, chemicals 
or appliances suitable for use in chemical warfare and machines 
for their manufacture or repair; (/>) fuel of all kinds; all 
contrivances for, or means of, transportation on land, in the 
water or air and machines used in their manufacture or repair; 
(c) all means of communication, tools, implements, instruments, 
equipment, maps, pictures, papers and other articles, machines 
or documents necessary or convenient for carrying on hostile 
operations; and ( d) coin, bullion, currency and evidences of 
debt. Schedule II, on the other hand, specifics the articles 
of conditional contraband classified under one head only: 
(r) all kinds of food, foodstuffs, feed, forage and clothing. 

Although this list of contraband articles appears, at first 
sight., very brief, as compared with the lists issued in the 
war of 1911—18, it is in reality equally comprehensive as it 
includes practically all goods capable of any use, however 
small, to a belligerent in the maintenance of the war. It is 
made still wider by the system adopted in the Proclamations 
of assimilating to contraband “ all the materials or ingredients 
used in the manufacture ” of each of the articles enumerated 
in both the first and second Schedules, and also “ all articles 
necessary or convenient for the production or use of such 
materials or ingredients.” 2 

§ 780. Distinction more specious than real.—It is not 
difficult to see that, in view of the military organisations which 
prevailed in Germany, Italy and Japan whereby all the resources 

1 London Gazette, Supplement, September 4, 1931), June 12, 1940, 
and December 9, 1941. 

a This new classification thus adopts the principles laid down by Sir 
Samuel Evans in The Ballo , [1917] P. 79, and The Botina , [1918] P. 123; 
Colombos, pp. 191-192. 
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within their territories were placed on a war footing, the distinc¬ 
tion between absolute and conditional contraband followed in 
the British Proclamations of Contraband was bound to prove 
ineffective since it was founded on a differentiation between 
the military and civil populations of the enemy countries which 
did not exist, in practice. In effect, though not in law, the 
conditions prevailing in modern warfare, when conducted on 
“totalitarian” methods, must inevitably lead to the suppression 
of the distinction between the two categories of contraband 
consecrated by the old doct rine, but which is in reality obsolete 
except in minor Avars. Although few opportunities were 
offered to British Prize Courts to test the value of the t wofold 
classification adopted in the Proclamations of Contraband 
issued in 1030-11, it is significant that Lord Mcrriman held in 
The Ahvaki* at an early stage of the war, that. “ he had no 
doubt at all” that foodstuffs, which were conditional con¬ 
traband, were condcmnable as good and lawful prize as a result 
of “the German decrees which imposed Government control 
on these articles and prescribed that they were automatically 
seized at the moment of coming into the customs bouse.” This 
was later confirmed by the late Lord Uoelie, when delivering the 
opinion of the Privy Council in The Sidi Ifni. 1 2 He reaffirmed 
the traditional rule that before conditional contraband can be 
condemned it must be shown that it will assist the warlike 
operations of the enemy and added: “But under the existing 
circumstances all foodstuffs of nece ssity fall into this category.” 
Moreover, it seems that strict proof of enemy legislation im¬ 
posing control on the various commodities is not now required, 
for the Privy Council held in 'The Monte Contes 3 that judicial 
notice could be: taken of the practice of the Italian Government, 
as ruler of a totalitarian State, to take goods for its own use, 
or for disposal in whatever way would best help the war effort, 
as a matter of common notoriety. 

§781. New methods for obviating inconveniences to 
neutral traders. The claim advanced by belligerents that they 
are entitled to prevent their enemy from obtaining all supplies 
whatsoever which may be capable of helping him in the 

1 |1940] P. 215. Cf. Colomhos, pp. 21V 215; and Smith, op. cit ., pp. 
125-127. 

2 [1945] 1 LI.P.C. (2nd), 200. 

8 [1944] A.C-. A. For analogous cases, see the French decisions in 
The liakan Sulci Mara (1940) and The AMtos 1 / (1945) in K.D.P., pp. 33 
and 337, and the Egyptian Prize. Court in The Klipfontein (1949), llcvue 
Igyptienne dc droit international, vol. 5 (1949), p. 147. 
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prosecution of the war is bound to entail serious prejudice to 
neutral shipowners and traders and to give rise to friction 
between them and the belligerents. Careful consideration 
must therefore be given to lidding a solution which, whilst 
maintaining the legitimate rights of the belligerents to stop 
contraband going to the enemy territory, will at the same time 
alleviate the inconveniences resulting to genuine neutral com¬ 
merce from the existence of a state of major war. 

In order to mitigate these diflieulties, agreements were 
concluded, during the First Great War, by the British Govern¬ 
ment with representative associations of merchants in different 
neutral Stales. The earliest of such arrangements was made 
with the Netherlands Overseas Trust, but other associations in 
Switzerland and Scandinavia also entered into agreements on 
similar lines. These associations guaranteed that articles 
consigned to them (and the consignment had generally to be 
specifically accepted before shipment) would not reach the 
enemy in any form, while the British Government undertook 
not to interfere with shipments consigned to the .associations 
subject to a right to instilute prize* proceedings in exceptional 
cases where there was evidence that a fraud had been 
perpetrated on the associations and that the goods were in 
fact intended for Germany. 1 There were also separate arrange¬ 
ments relating to specific, commodities of special importance 
such as rubber and cotton made with associations of merchants 
in Sweden, Norway, Denmark and Switzerland. 

§ 782. The “ navicert ” system. -With the avowed object 
of further alleviating war inconveniences to neutrals, a system 
of certificates was inaugurated by the Allies during the war of 
1014-18, through the issue of ki Letters of Assurance ” which 
were granted to various neutral shipping companies after 
examination and approval of the cargoes carried in their 
vessels. This system worked well in practice and traders in 
the United States availed themselves of analogous certificates, 
called “ navicerts,” which became operative in March 1016. 2 
They were applied, in the first instance, to goods shipped from 

1 The Noordcrdijk, Judgment of Sir S. Evans, June 11, 11117. Off. 
Tr. Notes; The Frisia, [10211 8 IJ.L.H. 405. 

* H. Ritchie, The Navicert'* system during the World War (1938), 
pp. 1 ct seq, ; Frasconu, 1 'isit, search and seizure on the high seas (1938), 
p. 114; Moos, The ntwirert in World H'fir //, A.J.l.I.., vol. 38 (1044), 
pp. 115-110; and Mcdlicntt, Civil History of the Second World War . The 
Economic-Jilockadc (1052), vol. 2, p. 00. See also article 04 of the Draft 
Convention on ‘"Neutrality” in the Report of the 37th Conference of the 
International haw Association (1002). 
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American ports to Scandinavian countries. Particular con¬ 
signments were given, under this method, what might be 
described as a “ commercial passport,” which assured to the 
cargoes so certified an undisturbed passage, through the British 
contraband control, to their neutral destination. It was 
further arranged, in January 1017, that vessels carrying goods 
in bulk from the United States to Scandinavia should be granted 
immediate clearance from British ports provided the entire 
consignment was covered by a 44 navicert ” and a guarantee 
deposited at the British Embassy or Legation in the country 
of destination to the effect that such cargoes would not reach, 
either directly or indirectly, the enemy territory. The system 
proved so successful that it was soon afterwards extended to 
Holland and Iceland and applied to shipments not only from 
the United States, but also from Central and South America. 

§ TS:i. “Navicerts” and “ship’s warrants” utilised in 
the Second World War.- The method of issuing “ navicerts ” 
was reintroduced by Great Britain in November 10110, and 
used on a much more considerable scale. Although, following 
the precedent set in 1011-18, it was only applied at first to 
cargoes between the United States and certain neutral countries 
adjacent to Germany, it was extended in January 10M) to goods 
exported from the Argentine, Brazil and Uruguay, as well as 
from the United States, and consigned to some nineteen 
European neutral destinations. 1 In 101*0 and 10 11 the system 
was further extended by the British Government, to all sea¬ 
borne cargoes shipped to every neutral European port, the 
Spanish and international zones of Morocco, the Spanish and 
Portuguese Atlantic Islands and to Iraq and Iran via the 
Persian Gulf. All vessels sailing from a neutral port to any 
such destination were required to obtain 44 navicerts ” in 
respect of every item of their cargo, and, in addition, a ship 
44 navicert ” at the last port of loading. 

To supplement the 44 navicert ” system, Great. Britain 
introduced in August 1910 a pass called a 44 ship’s warrant” 
issued to vessels (other than British) whose owners or time- 
charterers concluded satisfactory agreements with the Ministry 
of War Transport in London that all ships under their control 

1 After the entry of the United States into the war in December 1941, 
“navicerts” were no longer required with respect to cargoes originating in 
the United States and consigned to any destination within the “navicert” 
area, the necessary control being exercised through the United States 
export licensing system: Statement of the Minister of Economic Warfare, 
February 17, 1942, Hansard (Commons), vol. 377, col. 1024. 
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would refrain from carrying oil a contraband trade or a trade 
capable of proving of any benelit to the enemy. On August 1, 
1942, the two systems were combined so that no ship 
“navicert” was any longer issued to any vessel not holding a 
British ship’s warrant. 1 

§ 781. “ Mailcerts.”—A further innovation was inaugurated 

in June 1911, when the Ministry of Economic Warfare 
announced the introduction from July 1 of a system of 
“ mailcerts” intended to be complementary to the “navicert” 
method. Its object was to enable senders of parcels, small 
packets or letters containing merchandise to certain neutral 
countries, to ascertain in advance of posting whether facilities 
could lie given for their passage through the British contraband 
control. As in the ease of “navicerts,” the “ maileert ” 
system was made available, in the first instance, for parcels 
and packets addressed from the United States to countries in 
the navicerted area. 2 but was later extended to several Allied 
and neutral countries. 

§ 78;i. Contraband and Blockade Committees.—For the 
purpose of enforcing an effective control over contraband 
shipments from neutral countries and securing, at the same 
time, unanimity of practice in the examination of vessels and 
their cargoes, a Contraband Committee was set up during the 
war of 1911-18 and again re-established, with some modifica¬ 
tions and improvements, in September 1939. The Committee 
consisted of representatives of the Admiralty, the Ministry of Eco¬ 
nomic Warfare,the Ministry of Supply and the Board of Trade. 
It worked in close co-operation with other special Government 
departments, such as the Prociirator-GciiernFs Department, 
the Foreign OHiee, the War Trade Intelligence, the Blockade 
and St atistical Departments, and had also access to the informa¬ 
tion obtainable from the British Embassies, Legations and 
Consular Services abroad as well as from the Allied Govern¬ 
ments. The Committee was thus able to discriminate between 
goods really destined for neutral consumption and those goods 
which, although nominally forwarded to a neutral country, 
were in fact intended to find their way ultimately to the enemy 
territory. The vast information so collected proved of great 
value to the British Government, in the issue of “navicerts” 

1 Lloyd's List, July 21,1942. As to the element of suspicion caused l>y 
the ubscnce of a “navicert,” see Privy Council in The Monte Contes , [1944] 
A.C. 0. 

8 Lloyd’s List, June 25, 1941. 
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during the First, Great War and it was increasingly utilised in 
the Second Great War. Wit h the entry of t he United States 
into the war in December 1?U1, direct American representa¬ 
tion was secured on the British Blockade Committee which 
combined the functions of the former Contraband and Enemy 
Exports Committees and which, later on, functioned under the 
Ministry of Economic Warfare and was presided over by the 
late Lord Finlay. 1 

§ 780. Facilities offered to neutral trade.—The wide 
extension in the system of “navicerts,” “rnailecrts” and “ship’s 
warrants” was, no doubt, adequate to help genuine neutral 
commerce and to ensure the minimum possible delay and 
inconvenience to neutral shipowners and merchants. It was 
also intended to procure for them continued access to all the 
available commercial and shipping facilities in British ports and 
in ports under British control. A practical solution was thus 
adopted by the British Government to alleviate the hardships 
suffered by neutrals as a result of the modern conception of 
contraband. 2 As a further testimony of her willingness to 
assist, so far as war requirements allowed, bona fide neutral 
trade. Great Britain concluded during the Second World War a 
number of trade agreement s with neutral Governments with the 
object of maintaining ordinary commercial relations with them 
and ensuring the import into their territory of all normal 
supplies of essential commodities. Neutral vessels wen* also 
able to avoid a period of delay by being allowed to proceed to a 
neutral destination after giving a guarantee that their cargo 
would be held there until the British representative could 
examine and pass upon it on arrival, or alternatively, not to 
deliver to the consignees any cargo which was still under 
consideration by the Contraband Committee. 3 The essential 
feature of these “hold-back” or “black diamond” guarantees 
was to facilitate neutral commerce to the extent that the 
necessities of war would permit.. 


Effect of Contraband on Innocent Goods 

§ 787. Doctrine of infection. .In connection with the 

condemnation of contraband, there falls to be considered the 

1 Statement of the Minister of Economic Warfare, February 17, 1942, 
Hansard (Commons), vol. 877, coll. 1924-1025. 

1 Fitzmaurice, op. cit., in H.Y.I.L., vol. 22 (1945), pp. 78-95; Colombos, 
p. 219. 

3 Medlicntt, op. cit., p. 87. 
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position of articles of a non-contraband character found on 
board the same ship as the contraband goods and belonging to 
the same owner. We have to deal here with what is known 
as the doctrine of infection. For at least 250 years, British 
Prize Courts have condemned, as if contraband, any goods 
which, although not eondcmnable in themselves, belonged, or 
were deemed to belong when captured, to the same owner as 
other goods in the same vessel which were decreed to be con¬ 
traband. The rule was expressly embodied in the Treaty of 
Utrecht, 1713, and was applied by Lord Stowell in several cases 
decided during the Napoleonic wars. 1 After being successively 
accepted by both the United States 2 and Japan, the rule 
found its way in article 12 of the Declaration of London, 1909. 

As the theory of infection in modern times was solely based 
on the rules contained in the London Declaration, continental 
countries refused to give any effect to them when the Declaration 
was withdrawn. It was thus held by the French Prize Court in 
The Frederick VIII t hat in accordance wit h well-established prin¬ 
ciples of international law, and particularly with the provisions of 
the Declaration of Paris of 1850, goods which do not constitute 
contraband of war and are seized on board neutral vessels can¬ 
not be confiscated, even though they might belong to the owner 
of the contraband articles and are carried in the same vessel. 8 

It is interesting to note that the doctrine of infection ivas 
described by Lord Mcrriman in an obiter dictum as “highly 
artificial.” The learned President said that to talk about goods 
for a Belgian Company being infected because the ship happened 
to be carrying a small parcel of caviare shipped by the same 
consignors before the war, “lead to an extremely artificial 
result.” 4 But in spite of the fact that, the doctrine lias outgrown 
modern trade and legal principles, British Prize Courts refused 
to depart during the two World Wars from old precedents as 
they considered themselves bound bv the decisions of their 
predecessors which “consistent as they were, it was too late to 
overrule and impracticable to distinguish.” 5 

1 The Staadt Enibdcn, [1798J 1 C. Rob. 20; The Sarah Christina, [1790] 
ibid., 237; The Jonge Tobias , [1799] ibid., 329; The Eleonora Whilvlmina, 
[1807] 0 ibid., 331. 

* U.S. Supreme Court in Carrington v. Merchants * Insurance Co., 
[1884] 8 Peters, 495; The Peterhoff, [1800] 5 Wall. 28. 

* [1921] Journal Ofliciel, May 19, 1922, p. 5277. 

4 The Hakozaki Marti , May 13, 1943, Off. Tr. Notes. 

* The Kronprimessan Margarcta, [1921] 1 A.C. 480, 495; The Atna , 
May 10, 1918, Off. Tr. Notes; and In the matter of certain remittances ex the 
Conte di Savoia, June 13, 1945, Off. Tr. Notes. 
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§ 788. Application of the doctrine. —The doctrine of 
infection concerns strictly the ownership of the goods and it is 
44 common ” ownership which leads to the confiscation of the 
innocent cargo. Condemnation is an incident of the owner’s 
position. It is not an incident of the quality or nature of the 
goods. “ This consideration operates in two ways. It: fixes 
the critical moment at the liinc of seizure and makes liability 
to condemnation depend on the facts as they are t hen found to 
be; but it also establishes that by those facts the claimant 
must stand or fall.” 1 The Privy Council in this case repudiated 
any suggestion which made the doctrine of infection rest on the 
personal culpability or complicity of the owner of the cargoes 
and held that excusable ignorance on the part of the owner was 
irrelevant and did not prevent condemnation of the innocent 
goods. 


Effect of the Carriage of Contraband in 
Neutral Ships 

§ 780. Liability to capture. It was Lord Stowcll who intro¬ 
duced in prize law the rule that forfeiture of the neutral vessel 
can only follow upon proof of knowledge by the shipowner of 
the contraband nature of the cargo. The true test of liability 
to capture was, in Lord Stowclfs view, the state of mind of the 
neutral elaiinant: The liingefide Jacob 2 ; The Neutralitet. 3 
The Declaration of London elected to rest the principle of 
confiscation not on the knowledge of the owner, but on the 
relative proportion of contraband to the whole cargo. The 
ship is involved in all cases where she carries contraband goods 
which either in value, weight, quantity or freight exceed half 
of the whole cargo (article 40). 

It was this rule that the Prize Court of Santa Lucia adopted 
in The Lorenzo , 4 where it was held that the absence of com¬ 
plicity on the part of the owners did not exempt the vessel 
from condemnation. Sir Samuel Evans’s opinion in the case 
of The Ilakan was also that he would have no hesitation in 
drawing the inference derived from the quantity of contraband 

1 The Kronprinscssan MarpareUi, 111)211 1 A.C. 480. For further cases, 
see Colombos, pp. 221 2215; and Bourquin, La confiscation du navi re neutre 
pour transport de ermtrebande d'apres la jurisprudence anglnise (1929), p. 19. 
Cf. The Groole Kerk. March 20,1941, Off. Tr. Noles; and Judge Harding of 
the Malta Prize Court in The Florida , February 24, 1950 (unreported). 
Cf. The llakozaki Mam , May 13, 1943; Off. Tr. Notes. 

* [1798] 1 C. Rob. 89. » [1801] 8 ibid., 295. 

4 [1914] 1 B. & C.P.C. 226. 
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carried that the shipowners had knowledge of the nature of 
the cargo. 1 

§ 790. Knowledge of the shipowner essential in English 
prize law. —The principle upheld by Sir Samuel did not, however, 
prevail. His decision in The Hakan was not overruled by 
their Lordships of the Privy Council, but they based the 
forfeiture of the vessel on the evidence given that the contra¬ 
band goods were being carried with the full knowledge of the 
shipowners. Such knowledge is an essential condition before 
any liability involving the fate of the vessel can arise. The 
rule laid down by the Hoard is as follows: “ There can be no 
confiscation of the ship without knowledge on the part, of the 
owner, or possibly of the charterer or master, of the nature of 
the cargo.” 2 The contraband goods carried must also con¬ 
stitute “ a substantial part of the whole cargo,” 3 which may 
be interpreted as meaning more than half the cargo. No 
immunity is, of course, available to a shipowner who charters 
his vessel and docs not concern himself with the cargo. A 
neutral shipowner must see to it that his vessel is not being 
used for the purpose of conveying contraband goods to one 
of the belligerents. Feigned or deliberate ignorance on his 
part does not afford any protection. This ruling was restated 
in strong terms by the Privy Council in the Second World War 
in The Sidi Ifni: “It is true that positive evidence of know¬ 
ledge cannot be produced—it very seldom can—but it is 
enough even in the ease of a neutral ship if the shipowner has 
knowledge that the cargo is contraband destined to an ultimate 
enemy destination, and knowledge of this destination may be 
inferred if the shipowner knowing facts which would cause a 
reasonable person to suspect the intended destination refrains 
from making inquiries.” 4 Helligerents are in fact entitled 
to penetrate through a mere affectation or disguise assumed 
by the owners in order to arrive at the real state of their 
minds. 5 On the other hand, where the shipowner himself 

1 110101 P. 200. Sec also The Maracaibo, flSIlfiJ P. 2S4, and The Kong 
Inge, May 10, 1010; Off. Tr. Notes. 

2 |1018] A.C. 148, 155; and The Zamora (No. 2), [1021] A.C. 801. 
Cf. Lord Stcrndale in The Dirigo , |1010| P. 204, and Lord Merriman in 
The Transporltu/nr , May 22, 1044, Off. Tr. Notes. Cf. Sir Henry Duke (as 
Lord Merrivulc then was) in Mens ren in Prize Laic. Carotins Transaetions, 
vol. 0 (1021). p. 104. 

2 The Hakan, supra. 

4 [1045] 1 L1.P.C. (2nd), 200, 204, referring to The Ilillerod , [1918] A.C. 
412. 

* The Zamora (No. 2), supra. Cf. The Rannveig , [1022] 1 A.C. 97. 
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is innocent, any acts done by the charterer against his will and 
without his knowledge will not prejudice his position or that 
of his vessel. So that “ even if the charterers knew of the 
contraband carried, their knowledge would not affect the owner 
so as to make the ship liable to condemnation.” 1 

On the other hand, the United States Laic af Naval Warfare 
is silent on the necessity of knowledge, but merely states that 
“vessels and aircraft carrying goods liable to capture as absolute 
or conditional contraband may be captured."' 3 II adds that 
“liability to capture for carriage of contraband ceases once 
a vessel or aircraft has deposited the contraband goods.” 3 
This exemption from capture, however, does not apply, accord¬ 
ing to British and American practice*, to a vessel which has 
carried goods under false or simulated papers. 

§ 75)1. But not essential in continental countries. The 
equitable English principle based on knowledge before the 
condemnation of a ship, is not followed on the Continent whore 
the mechanical rule has been adopted of inquiring only as to 
the proportion of contraband carried by the vessel without any 
examination of the shipowner's state of mind. The French 
Decree of July 7, 15)16, thus provided for the condemnation of 
the vessel when one-half of her cargo consisted of contraband 
goods. 4 The same rule that the carriage of the prescribed 
proportion of contraband is in itself sufficient to lead to 
the condemnation of the vessel was followed by several other 
continental Prize Courts. 5 


Effect of the Ignorance of the Declaration of 
Contraband on Ships and Goods 

§75)2. Provisions of the Declaration of London.—The 
leading rule on this subject is contained in article 43 of the 
Declaration of London, which provides that “ if a vessel is 
encountered at sea while unaware of the outbreak of hostilities, 
or of the declaration of contraband which applies to her cargo, 
the contraband cannot be condemned except on payment of 
compensation, whilst the vessel herself and the remainder of 

1 Lord Sterndale in The Ran , [101 Hj JP. :ii7. 

2 Sections ~>(M (d)(1) and G3 1 (2) d. 

B Section GDI (2) d. 

4 The Zoodoc hos-Pighi (MUG), Journal Oflieiol, November 29, 191G, 
p. 103G5. 

5 For the judgments of the Italian, Russian, German and Austrian 
Prize Courts, see Colombos, pp. 22G-227. 
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the cargo are not liable to condemnation. The same rule 
applies il the master, after becoming aware of the outbreak 
of hostilities, or of the declaration of contraband, has had no 
opport unit y of discharging the cont raband.” Renault’s Report 
explains, in illuminating language, the. reason which induced 
the delegates of the States represented at the Conference of 
London to agree to this article. The provision was intended 
to “ spare neut rals who might, in fact, be carrying contraband, 
but against whom no charge could be made.” The Report 
goes on to say that “ while it would be unjust to capture the 
ship and condemn the contraband, on the other hand, the 
captor cannot be obliged to let; go on to the enemy goods 
suitable for use in the war of which he may stand in urgent 
need.” 1 Quite apart from any binding character of the 
Declaration of London, the above principle reflected customary 
international law and was based on the equitable rule that 
neutrals should not be made to suffer in respect of a trade which 
was genuinely innocent at the time. In this connection, the 
date of the declaration of contraband of the particular articles 
involved in that trading is of the greatest importance as it 
fixes the material time for ascertaining the liability to capture 
of the ship and her cargo. 

§ 703. British prize cases on the construction of the 
Declaration.—The interpretation to be placed on this pro¬ 
vision was carefully considered in several reported decisions of 
the British Prize Courts during the war of 1911 18 . In one 
of the first eases to come before Sir Samuel Evans, that of 
The Sorfareren? which, alt hough aware of t he out break of hos¬ 
tilities, was not aware of the declaration of cont raband applying 
to her cargo at the time she started on her voyage, the learned 
President expressed his opinion that article 13 only gave 
protection to property belonging to neutrals by awarding them 
compensation on condemnation of their goods which were in 
fact, although not with their knowledge, contraband when 
seized. Similarly, a neutral vessel carrying contraband goods 
could not be condemned when she had sailed “ upon a perfectly 
innocent voyage.” Sir Samuel reaffirmed both of these 
principles in 27 te Rijn , where he held that it was dear from 
the terms of article 43 and of Renault’s Report that “ the 
article was only intended to comprehend neutral ships and 

1 Land. Decl . l)ocs. t Misc. t No. 4 (1000) [Cnut. 4554], p. 51. 

* 110151 4 Ll.P.C. 174; aJUnneil, [1917] ibid., 106. 

8 The Katwyk, [1015] 1 II. & C.l’.C. 282. 
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cargoes, viz., it only applied to ships of neutrals innocently 
carrying cargo which turned out to be contraband and to cargo 
of neutrals which was in fact contraband and was innocently 
laden and carried in a neutral ship.” 1 The same interpretation 
on the necessity of a “wholly innocent” shipment was given 
to this article by Lord Merrinian in The Charles Karine.- No 
compensation was accordingly held to be due to a cargo owner 
or shipowner who, having the control of the cargo or t.he 
ship, does not take due stops to divert them from their enemy 
destination after he had acquired the knowledge that hostilities 
had broken out and that the cargo was contraband of Avar. 

1 11917] P. 145; affirmed, |1919| 0 LI.P.C. 208. ('/. Lord Stcrndale 

in The Knmprins Gusto /, |1919| 9 ibid., LV7. 

2 [1944] 1 LI.P.C. (2udj, 177; aUirmi’d oil appeal, |19M5] ibid., p. 215. 



CHAPTER XVIII 


UNNEUTRAL SERVICE 

§ 71) I . Twofold distinction of the Declaration of London, 
1909.-- ■ Neutral ships sire liable to capture if they engage in 
acts of unneutral service or “ hostile assistance ” as they are 
termed in the Declaration of London. 1 This Declaration 
divides acts of unneutral service into two classes according to 
the gravity of the offence. In the Jirst class of eases deemed 
less grave, the vessel continues to retain her character as a 
neutral ship and the rule that the Hag covers the goods applies 
to the cargo she carries. She is liable to be captured and 
condemned for committing acts of the lesser degree of gravity, 
but may only be* sunk under l he special circumstances pro¬ 
vided for in the Declaration of London (article Li). In the 
second class of offences, which arc considered of a graver 
character, the vessel is liable to be captured and condemned as 
an enemy vessel. As a consequence, the seizure of the ship 
and of all enemy goods on board, even if not contraband, is 
lawful (article 4(»). 2 The Allies adopted at the beginning 
of the war of 11)1 I—IS the rules regarding unneutral service 
contained in the Declaration until the enactment of the 
Maritime Rights Order in Council of July 7, 1910, which 
abandoned entirely its provisions. Great Britain then reverted 
to her traditional rules on unneutral service which admitted of 
no such distinction bet ween the “ graver ” or “ lesser ” offences. 
A neutral ship rendering services to an enemy must., in fact, be 
treated in all cases as an enemy ship by reason of her participa¬ 
tion in hostile acts. 

The United States La re of X aval Warfare follows the twofold 
classification of the London Declaration of “graver'’ and 
“lesser” offences: “Neutral vessels guilty of acts included in 
the first category are liable to the same treatment as enemy 
warships if they take a direct part in the hostilities on the side 

J Westlake, vol. ii, p. 1502, refers to them as "analogues of contraband.'* 
So docs Hall, p. 817. 

* Article 12 of the Convention on Maritime Neutrality, Havana, 1928, 
also adopts the same classification. Cf. articles 82 and 80 of the French 
Instructions of 1984 and article 379 of the Italian War Laws of 1988 for 
the enumeration of unneutral acts rendering a neutral vessel liable to 
capture. See also article 88 of the German Prize Ordinance of 1989. 

885 
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of the enemy or net in any capacity as a naval or military 
auxiliary to the enemy's forces. In cither of these cases, 
“they may he attacked and destroyed outside neutral juris¬ 
diction.” 1 In the second category, the neutral merchant vessel 
acquires enemy character only and is liable to the same treat¬ 
ment as an enemy merchant vessel. Such lesser offences are 
defined as (1) “operating directly under enemy control, orders, 
charter, employment or direction; (2) resisting an attempt to 
establish identity, including visit and search.” They conse¬ 
quently do not entail the destruction of the vessels or aircraft 
except in the case of “military necessity when they cannot be 
sent or escorted in for adjudication." 2 

It should be observed at the same time that the modern 
development of communications and transports and the 
increased facilities available at present to neutrals of helping the 
enemy, in many ways unknown in the eighteenth and nineteenth 
centuries, have necessitated a considerable extension in the 
application b} r Prize Courts of the doctrine of unncutral 
service. 

§ 705, Enumeration of unneutral acts.—Although the 
classification adopted by the Declaration of London is not 
binding, the enumeration it contains of the various unncutral 
services deserves to be quoted as it has served as a model for 
the modern codes on naval warfare* and provides a reasonable 
guidance for Prize C ourts. Article 45 describes the first series of 
unncutral services of which a vessel may lx* guilty as follows: 
(1) if a vessel is on a voyage specially undertaken with a view’ to 
the transport of individual passengers who are incorporated in 
the armed forces of the enemy, or with a view to the transmission 
of intelligence in the interest of the enemy or (2) if, to the 
knowledge of cither the owner, the charterer or the master, a 
neutral ship is transporting a military detachment of the enemy 
or one or more persons who, in the course of the voyage, directly 
assist the operations of the enemy. 

According to the Declaration, article 45 is not applicable 
if the vessel is encountered at sea unaware of the outbreak of 
hostilities, or if the master, after hemming aware of the out¬ 
break of hostilities, has had no opportunity of disembarking the 
passengers. The vessel is deemed to be aware of the existence 
of a state of wnv if she left an enemy port subsequently 
to the outbreak of hostilities, or a neutral port subsequently 

1 Sections 501 ( a ) and 503 (a), 

2 Sections 501 (6) and 503 (b). 
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to the notification of the outbreak of host ilities to the Power 
to which such port belongs, provided that such notification 
was made in sufficient time. 

§ 796. Carriage of persons incorporated in the enemy’s armed 
forces. - -If the officers and men composing the military detach¬ 
ment of the enemy on board the neutral vessel are not in 
uniform but travel as isolated individuals, it is obviously fair 
that the knowledge of the master or owner should be proved 
before the ship is condemned. Supposing there is ignorance 
on the part of the master, owner or charterer, that does not 
mean that a naval officer who visits such a vessel will let the 
enemy military persons he may find on board go free. Any 
individuals who are embodied in the armed forces of the enemy 
and are found on board a neutral merchant ship may be made 
prisoners of war, even though there be no ground for the 
capture of the vessel; the belligerent cruiser cannot be com¬ 
pelled to release active enemies who are physically in her power 
and are more dangerous than many kinds of contraband 
articles (Renault’s Report). 

§ 797. Direct participation of neutral vessel in hostile acts.— 
On the other hand, article 46 of the Declaration enumerates the 
“graver” acts of unneutral service as follows: (1) if the vessel 
takes a direct part in the host ilitics; (2) if she is under the orders 
or control of an agent placed on board by the enemy Govern- 
ment; (3) if she is in the exclusive employment of the enemy 
Government; (4) if she is exclusively engaged at the time either 
in the transport of enemy troops or in the transmission of 
intelligence in the interest of the enemy. 

§ 798. “ The Kowshing.” —The ease of The Kmeshing is a 

good example of a ship exclusively devoted to the carriage of 
enemy troops. She was a British ship chartered in 1894 by 
China for the transport of 1200 Chinese soldiers and officers, 
together with arms and ammunition, from Tientsin to Korea. 
War had not actually broken out between Japan and China, 
but relations were very strained. On July 25,1894, a Japanese 
squadron had been attacked by Chinese men-of-war, and on 
the same day, the Naniwa, a Japanese cruiser, signalled The 
Koivshing to stop. She was boarded by a boat from The 
Naniwa> and the captain, a British subject named Glasworthy, 
was told to follow her to Japan. He and his officers were 
prepared to do so, but were prevented by the Chinese generals 
on board. Further parleying took place, and after a signal 
to quit the ship immediately had been disregarded, a torpedo 



638 


INTERNATIONA!. LAW OF THE SEA 


was fired, and then a broadside, and The Kawshing sank. 1 
There was undoubtedly a state of war between the two coun¬ 
tries, hostilities had been opened by the Chinese two hours 
before the occurrence of this incident and the action of the 
Japanese commander was therefore justified since the vessel 
w’as exclusively engaged in the transport of enemy troops. 
The placing of a prize crew on board her was, under the circum¬ 
stances, impossible. Every endeavour seems to have been made 
to get her to follow t he Japanese cruiser, but without success. In 
this case the rescued officers and crew were sel at liberty and 
there does not appear to have been any violation of neutral rights. 

§ 700. “The Friendship.”—The case of The Friendship 
which occurred during the Napoleonic wars also illustrates the 
same principle. She was a neutral American vessel and was 
captured and condemned by the English Prize Court on the 
ground that she had been chartered by the French Government- 
to carry ninety shipwrecked officers and sailors to France. In 
this case, Lord Slowed stated that * l it signified nothing whether 
the men so conveyed were to be put into action on an immediate 
expedition or not.” 2 * Moreover, the number of persons carried in 
the neutral ship was an irrelevant circumstance in the considera¬ 
tion on which the principle of law on f his subject is built. As the 
same judge said in The Orozewho , a “ to send out one veteran 
general of France to take the command of the? forces at Batavia 
might be a much more noxious act than the transport- of a 
whole regiment.” The faet, however, that a military officer 
in the service of the enemy finds his way home in a neutral 
ship will not involve the vessel if he is travelling as an ordinary 
passenger at his own expense. 4 

§ 800. “ The Manouba.”—In 1012, during the Turco-Italian 
war, the French mail steamer, The Manouba, was captured by 
an Italian warship and taken to Cagliari. She was carrying 
twenty-nine Turks suspected of forming part of the Turkish 
army. It appears that the master and the owners of The 
Manouba had acted in good faith throughout. No request 
was made by t he Italian commander for the surrender of these 
Turkish nationals until Cagliari was readied, when The 

1 Holland, Studies in international law< pp. 120-127. 

* 11807] 0 C. Hob. 420. And see The. Hoop (No. 2), [1808] 0 ibid., 403 n., 

where an American vessel having a French military ofliecr of rank find 
A.D.C. to General Villaret was condemned. a [1807] 0 C. Hob. 430, 434. 

4 The Friendship , supra, and The Sviihiod, [1020] A.C. 718 (P.C.); 
The Hanametal, [1014] 1 11. & C.P.C. 347 (Supreme Court of Hong Kong, 
in prize). Cf. Colombo*, pp. 2214-230. 
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Manonbn was sot free. The dispute between France and Italy 
was submitted to The Hague Arbitration Court, which awarded 
damages to France on the ground that the capture ought to 
have been preceded by a demand for the surrender of the 
Turkish nationals, but expressly admitted that the Italian 
warship would have? been entitled to make such a demand on 
the suspicion it possessed of the character of the persons 
carried by The Manouha .* In the same war, Great Britain 
made no representations to Italy for the seizure by an Italian 
gunboat, Volturno , of twelve Turkish officers on board The 
Africa , a British steamer.- The American Government, 
however, protested during the First Great War in the ease of 
the American vessel, 'The China , hound from Shanghai to 
Manila, when the British commander of The Laurenlic took off 
her, whilst ten miles off the Yangtse river and therefore on 
the high seas, twenty-eight German, eight Austrian and two 
Turkish nationals and detained them as prisoners of war at 
Hong Kong. The prisoners were released as a friendly act 
following some correspondence between the British and 
American Governments, but the question of principle was 
reserved by Great Britain 3 which expressed the view that in 
the ease of enemy reservists returning home to join their 
mobilised armies “even the narrowest construction of existing 
law ” did not support the argument that, their arrest on hoard 
a neutral vessel was inadmissible. 

§801. “The Asama Maru. M —A controversy also arose 
in 1910 between Great. Britain and Japan as a result of the 
removal by a British warship of twenty-one German passengers 
from on board the Japanese vessel The Asama Maru on 
January 23, 1910, while she was proceeding from Honolulu to 
Yokohama. The British Government contended that, under 
modern conditions, when conscription laws impose an obliga¬ 
tion of military or naval service on all able-bodied males, it was 
obvious that a right to remove “ military persons ” would he 
illusory if it did not cover individuals who, though not on the 
peace-time strength of their country’s armed forces, were 
under a legal liability to serve and were actually on their way 
to take their place in the ranks. As the British note to the 
Japanc.sc Government pointed out: “this contention was 

1 Rapisurdi-Mirubclli, R.D.I., 2nd series, vol. 15 (1913), p. 135. 

8 Hull, p. 833. 

8 A.J.I.L., vol. 10 (1910), Supplement, 427-432. Hall, p. 833, and 
Sir William Malkin, The 1'rent and the China , B.Y.I.L., 1924, pp. 60-77. 
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strongly supported by the practice of the war of 1014-18.” 1 
The German Government itself, whose nationals were involved 
in this ease, adopted the same view as its Prize Ordinance of 
1939 treats “ persons who are making the voyage in order to 
put themselves in the service of the enemy armed forces ” 
as being in exactly the same position as 44 members of the 
enemy armed forces.” 2 The Japanese Government, on its 
side, argued that 44 the removal of enemy nationals from 
neutral ships engaged in peaceful trallic on the high seas 1ms 
eventually been regarded as illegal in international law in 
general,” and relied for this argument on article 47 of the 
Declaration of London 3 and Renault’s Report, on article 45 
which states that the phrase ” incorporh dans la force annee de 
Vennemi ” should not be regarded as covering reservists. It. 
>vas, however, rightly maintained by the British Government 
that the interpretation relating to article 45 of the Declaration 
was only accepted 44 in a spirit of conciliation,” which shows 
that it was not considered as representing an already existing 
rule and that the reasons which influenced this compromise 
in the ease of article 45 had no application to the provisions 
contained in article 47 of the Declaration. Event ually, after 
a series of correspondence with the Japanese Foreign Office, 
the British Government, whilst reserving all its legal rights, 
released to the Japanese authorities nine out of the twenty-one 
Germans removed from The Asama Mara as the investigation 
which had been carried out into the training and antecedents 
of these nine men disclosed that they 44 were relatively unsuit¬ 
able for military service.” 

The practice of allowing a neutral vessel to proceed on her voy¬ 
age after removing enemy persons from on board her on the high 
seas and without placing her in the Prize Court, was frequently 
resorted to by Great Brit ain in the war of 1914 18 as being more 
in accordance with the new developments of communications 
and of greater advantage to the neutral shipowner himself. 4 

1 White Paper, Japan No. 1 (1940) |Cmd. 0100]. 

3 Article 77 of the German Prize Ordinance. See also article 38 (5) 
of this Ordinance which assimilates “persons intending to engage in the 
enemy forces’* to “members of the enemy forces.” 

3 This article provides that, “any individual incorporated in the armed 
forces of the enemy who is found on board a neutral merchant vessel may 
be made a prisoner of war, even though there is no ground for the capture 
of the vessel.” 

4 Correspondence with the American Government, IJ.S. Foreign 
Relations, 1916, Supplement, I, p. 531. See also Bentwich, Declaration 
of London , p. 91. For a contrary view, see Briggs, Removal of enemy 
persons from neutral vessels on the high seas , A.J.I.L., vol. 84 (19*10), p. 257. 
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§ 802. Extended interpretation of the term 11 persons 
incorporated in the enemy forces/* —The changed conditions 
of modern warfare, and the attitude of the German Government 
in treating as prisoners of war all persons liable to military 
service, induced Great Britain and France to issue instructions 
during the First Great War that all enemy reservists on neutral 
vessels would be made prisoners of war. A similar policy was 
followed in relation to ships carrying persons on their way to 
their native country to take service in the ranks. Thus the 
French Naval Instructions of 1 ill G substituted the words 
“ individual passengers incorporated in the armed forces of 
the enemy,” in the previous regulations of 1912, by the words 
“ individual passengers called to serve in the armed forces of 
the enemy ” (art. 55). 1 The new French Instructions of 1984 
give a still wider meaning to this classification as they provide 
that naval commanders 44 may arrest every person, whatever 
his nationality, who (1) is travelling for the fulfilment of a 
mission of the enemy State or (2) forms part of the armed 
forces of the enemy or is on his way to place himself in the 
enemy's service.” All enemy passengers suitable for military 
service may also be arrested (art. 64). The United States 
Naval Instruct ions of 1917 were at variance with the principles 
adopted in the French and German regulations as they excluded 
from the description of 44 military persons ” all reservists and 
other individuals who, although subject to military duty, had 
not been formally incorporated into military service (art. 90). 
The new instructions on the subject, due to the experience 
acquired in the Second World War arc, however, much more 
comprehensive as the)* provide that enemy nationals may be 
made prisoners of war when found on board neutral merchant 
vessels and aircraft as passengers if 1 hey arc “actually embodied 
in the military forces of an enemy, or are on route to serve in an 
enemy’s military forces, or arc employed in the public service 
of an enemy or engaged in, or suspected of, service int he interests 
of an enemy.” 2 

§ 808. Communication of warlike intelligence to the 
enemy. —With reference to the second group of unneutral 
services, that of the transmission of intelligence in the interests 
of the enemy, the following cases are in point. During the 
Russo-Japanese war, The Industrie , a German ship, was 

1 And see the case of The Federico , 111)15] Journal Ofliciel, May 10, 
1915, p. 2995; afllrmcd, [1910] ibid., August 17, 1916, p. 7505. 

* Section 513 ( b ) of the U.S. A aval Warfare. 
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captured and condemned by the Japanese on the ground that, 
though ostensibly engaged by the Daily News lor collecting 
information, she was in fact employed by the Russians to 
watch the movements of the Japanese licet and convey military 
information to the enemy. 1 The Quang- Nam, a French ship, 
w T as also conliseateil by the Japanese by reason of the fact 
that she was in the service of the Russians and engaged 
in carrying supplies and reconnoitring on their behalf. She 
had transported a consignment of spirits from Saigon to the 
Russian squadron at Kamranh Ray and then proceeded, 
without cargo, nominally to Manila, but shaped a course 
between Formosa and the Pescadores Islands, then ran into 
Hatto Channel where she was captured by a Japanese cruiser. 
It appears that the vessel had taken that course in order to 
obtain information of tin* Japanese coast defences and the 
movements of their licet and had received coal from the Russian 
depot at Saigon. 2 

§ 804. Case of “ The Haimun.”—Another instructive ease, 
which also occurred in the same war, was that of The Haimun , 
a British vessel used as a “ press-boat. ” by The Times corre¬ 
spondent. Dispatches were sent by wireless telegraphy to a 
receiving station at the neutral port of YVei-hai-wei whence 
they were transmitted by cable to London and New York. 
The Russian Government on April 15, 1904, informed both 
the British and the American Governments that Admiral 
Alexieff had issued the following declaration: “ in case neutral 
vessels, having on board correspondents who may com¬ 
municate news to the enemy by means of improved apparatus 
not yet provided for by the existing conventions, should be 
arrested off Kwang-tung or within the zone of operations of 
the Russian fleet, such correspondents shall be regarded as 
spies and the vessels provided with such apparatus shall be 
seized as lawful prize.” Lord Lansdowne, the then Foreign 
Secretary, expressed the opinion that the attitude of Russia 
was “ unjustifiable.” The correspondent of The Times could 
not be regarded as a spy as he was not acting clandestinely. 
Nor was lie obtaining information under false pretences with 
the purpose of communicating it to the enemy. No further 
action appears to have been taken in the matter by Russia. 
But The Haimun also attracted the attention of the Japanese 
military authorities and she was ordered not to proceed north 
of a line drawn between Chefoo and Chemulpho until further 
1 Takahashi, op. dt. % p. 732. 1 [1905] 2 II. & J.P.C. 843. 
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notice. 1 Japan’s action appears to be in full accordance with 
the laws of war since a belligerent is entitled to control the use 
of conun uni ciitions by all vessels within the area of naval opera¬ 
tions and also to exclude therefrom all war correspondents. 8 
There is equally no doubt that The Ilahnun would have 
been liable to be condemned by the Russian Prize Courts had 
she transmitted any military information totheJapane.se, which 
was not, however, the case. 

§ 805. Importance of wireless communications. In all 
recent wars, wireless has proved of enormous assistauee to 
neutrals in the transmission of information for war purposes, 
and the belligerent’s right to prohibit all such news from 
reaching his enemy cannot be disputed. As the Privy Council 
said in The Edna* communication with enemy warships by 
wireless telegraphy was in itself one of the “gravest of 
offences.■’ 

Similarly, the L'nitcd States Laic of Xaval 11 ’arfare provides 
that “a neutral merchant vessel or aircraft which, when on or 
over the high seas, transmits information destined for a 
belligerent concerning military operations or military forces is 
liable to capture.” The commanding olliccr may. moreover, 
exercise control within the immediate vicinity of his forces over 
the communications of any neutral merchant vessel or aircraft 
whose presence might otherwise endanger the* success of his 
operations. A neutral vessel or aircraft, not conforming to 
such a control, exposes herself to the risk of being tired upon and 
renders herself liable to capture. Exception is, however, made 
in the case of “legitimate distress communications” by neutral 
vessels and aircraft which are permitted if they do not pre judice 
the success of the commanding ollicer's operations. 1 

§ 806 . Carriage of enemy dispatches. —On the subject of 
umieutral dispatches, the eases of The Constitution r> and The 
Lisette ,* 5 both decided by the Lords of Appeal during the 
Napoleonic wars, are of great importance as being the first 

1 On this subject and on the position generally of naval war corre¬ 
spondents, see Pearce lliggins, War and the private citizen, pp. 01 112. 

8 United States Naval H V/r College, International Law Situations (1025), 
p. 170. Cf. article 00 and article ON of the French Instructions of 1004; 
article 00 of the German Prize Ordinance of 1050 and article 14a of the 
Italian War Laws of 1008. See also Paillat, La radiotelegraphie dans la 
guerre maritime (1008), pp. 00 -87. 

3 [1021] 1 A.C. 705, 745. Cf. article 0 of The Hague Air liulcs, 1020; 
and Smith, The law and custom of the sea (2nd cd.), pp. 107-100. 

4 Section 520 (a). 

5 [1802] 0 C. Rob. 455. Followed by Lord Stowell in The Atalanta , 

[1808] 0 ibid., p. 440. 6 [1807] 6 ibid., p. 45C. 
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judgments in which the Prize Court of any country clearly 
drew the distinction between the carriage of contraband and the 
transport of dispatches and troops. 1 They also laid down the 
rule that such transport involved an unneutral service entailing 
the condemnation of the vessel except where it could be proved 
that the master acted ignorantly and that such ignorance was 
not due to lack of diligence on his part. 

§ 807. Classification of dispatches.—Dispatches should be 
divided into two different categories according to their 
innocent or hostile character. Those which are sent from 
accredited diplomatic or consular agents residing in a neutral 
country to their Government at home, or inversely, are not 
presumably written with a belligerent object, the proper 
function of such agents being to keep up relations between 
their own and the neutral State. The dispatches are them¬ 
selves exempt from seizure, on the ground that their trans¬ 
mission is as important in the interests of the neutral as of the 
belligerent country; and to carry them is therefore an innocent 
act. 2 On the other hand, dispatches which arc addressed to 
persons in the military service of the belligerent, or to his 
unaccredited agents in a neutral State, may be presumed to 
have reference to the war; and the neutral is bound to rebut 
this presumption. It was pointed out by Lord Stowell in 
The Atalanta 3 that a few lines of a letter sent to the enemy 
may be useful, or even more useful, than a cargo of arms and 
ammunition as it may convey the entire plan of campaign, and 
the same is true of letters dispatched from an enemy to his 
agents in neutral countries. Letters not addressed to persons 
falling within either of the above categories are pritna facie 
innocent; if they contain noxious matter they can only affect 
the vessel when other facts in the case show the knowledge of 
the owner or master. 4 

§ 808. Transport of diplomatic agents. —As a neutral vessel 
is allowed to become the bearer of dispatches passing between a 
belligerent Government and its diplomatic agents in a neutral 

1 Ilill, The origin of the laic of unneutral service , A.J.I.L., vol. 23 
(1929), pp. 91-02. 

2 Cf. The Caroline , [1808] 8 C. Rob. 4G1; in this case, the dispatches 
were those of the French Minister and the French Consul in America going 
to the government departments of France. Ship and cargo restored. 
See also The Madison , [1810] Edw. 224; Hall, p. 819. 

* [1808] G C. Rob. 440. 

* The Rapid , [1810] Edw. 228. Cf. The Calchas and The St. Hilda , 
1 11. & J.P.C. 118 and 188. See also The Nigretia 9 ibid., vol. 2, p. 201, 
and The Industrie , p. 233; Ilall, pp. 819-829. 
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country, so also, and for the same reasons, the transport of 
diplomatic agents themselves is permitted. In the ease of 
The Trent , Lord Bussell mainly rested the immunity which he 
claimed for the two envoys of the Confederate States on the 
privilege enjoyed by a neutral Power to receive diplomatic 
agents from belligerent States: ” they and their dispatches, 
when proceeding to a bona fide neutral destination, were not 
contraband and could he carried by neutral vessels without 
subjecting the vessel or themselves to capture.” 1 2 During the 
Second World War, Mr. Gordon Yerekcr, Counsellor at the 
British Embassy in Moscow, was taken off by a German cruiser 
from oil board an Estonian vessel whilst, on his way to his new 
post in Bolivia in December 193!). lie was, however, released 
following the protest entered with the German Government by 
the American Government which had taken up the protection 
of British interests in Germany at the outbreak of the war. 

§ 809. Neutral vessels under enemy control.—The last 
category of unneutral services formed the basis of Lord 
StoweU’s decision in The Rebecca. In his view, a neutral ship 
chartered by the enemy Government for the carriage of an 
enemy cargo had, by the nature of her employment in the 
voyage, incorporated herself into the enemy commercial 
marine, and had become, during such employment, an enemy 
vessel.- This judgment was a Dinned by the Lords of Appeal, and 
was also followed in subsequent decisions. During the course 
of the war of 1914-18, the Court of Santa Lucia (in Prize) 
condemned a Norwegian steamer which had been sub-chartered 
to a German line and placed under the order of a German 
supercargo for the purpose of coaling German warships. 3 

§ 810. Enemy convoys. - Similarly, the acceptance by a 
neutral ship of a belligerent safc-eonduct or convoy is, in 
practice, equivalent to the rendering of hostile assistance and 
exposes the ship to condemnation for unneutral service. Lord 
Stowell had no hesitation in laying down this rule in The Maria 1 
which also accords with modern practice. The same view 

1 Earl Bussell to Lord Lyons, January 23, 18(i2, in Slate Papers, 
vol. 55, p. 050, and Malkin, The Trent and The China , B.Y.I.L., 1024, 
pp. 00-77. 

* [1811) 2 Acton, 119. Cf. the United States Supreme Court, in The 
Hart , [1805J 51 Wall. 559, 500, and the Greco-German Mixed Arbitral 
Tribunal in Costotncnis v. Germany (1929), Annual Digest, 1929-30, No. 302. 

• The Thor, [1914) 1 U. & C.P.C. 229; and Sir Samuel Evans in The 
Bangor , [1910J P. 181. Cf. the Japanese case, The Quang Nam, [1905] 

2 R. & J.l'.C. 343. 

4 [1799] 1 C. Bob. 340. See also below, § 878. 

21 
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was not, however, taken by the Supreme Court of the United 
States when the point was argued before it in The Nereidc , but 
there is no doubt that the dissenting opinion of Story in that 
case represents a sounder exposition of the Jaw on the subject. 1 
It has, in effect, been adopted by the l.\S. Line of Naval Warfare 
which provides that a neutral merchant \essel acquires enemy 
character when “operating directly under enemy control, 
orders, charter, employment or direction." 2 The French 
Instructions of 1034 state concisely this rule as follows: 
“ vessels under enemy convoy arc subject to capture and to all 
the risks of war ” (article 112). The Italian War Laws of .1038 
likewise provide that neutral merchant vessels convoyed by 
warships or military aircraft of the enemy, in addition to being 
liable to the risks of military operations, may also be seized 
and confiscated (article 180). Article 32 of the German Prize 
Ordinance of 1939 similarly enacts that vessels under the 
convoy of enemy warships are exposed to all the risks of war 
and are subject to capture and condemnation. 

The rule was not so strictly enforced during the first two 
years of the war of 1911-18. In 1917, however. (Germany 
inserted an amendment to her Prize Ordinance of 1909 making 
neutral vessels sailing “in the interest of enemy warfare.” 
guilty of unncutral service. In the following year, the words 
were further construed as including all neutral vessels when the 
State whose Hag they carried had entered into a tonnage agree¬ 
ment with an enemy Government or when the greater part of 
the merchant navy in active service of the neutral State was 
sailing in the interest, of countries at war with Germany. 3 As 
a retaliatory measure, France issued a Decree on August 27, 
1918, to the effect that neutral vessels, sailing under enemy 
safe-conducts not recognised by the Allies, were liable to con¬ 
fiscation for unncutral service, 4 and the same rule was adopted 
in the Italian Decree of October 10, 1918, although it did not 
purport to have been enacted on retaliatory grounds. 5 

1 11815j 9 Crunch. 380, 441. 8 Section 501 (b). 

:l Ordinance of April 24, 1918, Itrichxcsrtzblult (1918), No. 57. This 
wide rule? was not, however, included in the 1'rize Ordinance of 1939, the 
relevant article of which (38, iii) provides that hostile assistance is rendered 
if a vessel is chartered by the enemy government or is subject to its command 
or control. 

4 K.(«.1).I., vol. 25 (1918), p. 45. Article 20 of the French Instructions 
of 1934 treats as enemy a vessel “whose control and bench t of employment 
are in the hands of the enemy State or of a person having the enemy 
character.’ 1 

5 Gazetta IjJJicude , November 25, 1918, No. 277, and Sandiford, Note di 
Diritto Maritimo di Guerra (1925), pp. C9--72. 
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§ 811. Position of cargoes. —With regard to goods on board 
neutral vessels guilty of unneutral service, Lord Stowell 
expressed the general rule in The AUdanta that “ a party 
which has been guilty of an interposition in the war and is 
taken in delicto is not entitled to the aid of the Court to obtain 
the restitution of any part of his property involved in the same 
transaction.” 1 His judgment was based on the fact that the 
representatives of the cargo-owners were “ directly involved in 
the knowledge and conduct of this guilty transaction ” and 
“ that the offence was as much the act of those who were the 
constituted agents of the cargo as of the master who was the 
agent of the ship.” 

§ 812. Basis of unneutral service. —It must be remembered, 
when dealing generally wit h the doct rine of unneut ral assistance, 
that it rests on the fundamental principle of “ service ” given 
voluntarily by a neutral ship to the enemy in the prosecution 
of the war. If such service is rendered under compulsion, the 
real clement of assistance is missing, and the vessel will not 
suffer punishment . It was thus held by the Supreme Court; of 
the Straits Settlements (in Prize) that the terms “unneutral 
service” or “ hostile assistance” implied some act or acts in 
violation of neutrality on the part of a neutral subject having 
authority over the vessel, and the existence of some con¬ 
tractual relation, such as that of employer and employee, 
between the belligerent and the neutral. 2 It follows that 
where the employment of a ship is the result of violence or 
duress, the liability of the neutral vessel is not involved. Nor 
will the vessel suffer condemnation when the intention of 
assistance was abandoned before capture, and the unneutral 
service had not, in fact, been rendered to the enemy. In The 
Ahvina , the neutral ship was seized on her return voyage, 
having been originally engaged in transporting coal intended 
for German warships encountered on the way. She had been 
carrying this cargo with false papers, with a suspicious super¬ 
cargo, with a false destination, and the shipowner himself was 
an active party in the attempt to convey the goods to the 
enemy by means of the fraudulent devices adopted. Lord 

1 [1808] 0 C. Hob. 440, 4(H). if. article 180 of the Italian War Law* 
of loan. 

a The Pontoporos , £1015] 1 11. & C.P.C. 371. See also Hill, Recent 
developments in the law of unneutral service , vol. 21 (1027), 

pp. 400 408, and Lc Jcintol, 1/assistance hostile dans les guerres man times 
modernes (1028), passim; Hyde, vol. iii, pp. 2173-2170; I lack worth, 
vol. 7, pp. 90-114. 
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Stowell’s opinion was that where the outward voyage had been 
made under false papers, or in circumstances of fraud, the 
vessel and cargo were affected upon the return voyage also. 1 
Sir Samuel Evans concurred in this view, but held that, as in 
the ease of The A l win a, the intent ion and voyage had been clearly 
abandoned before the capture, the offence was dissipated and 
purged and neither the carrying instrument nor the cargo was 
subject to the penalty of confiscation. 2 

The above decisions justify and fully explain the principles 
on which the notion of umieutral service rests. Whilst the 
presence of mens rea in the owner or any other person having 
authority over the. vessel is not necessary, and ignorance affords 
no excuse, 3 the act must be voluntary and there must be an 
actual assistance rendered to the enemy, so that a mere 
intention or attempt not followed bv any commission of the 
offence does not constitute an umieutral service entailing the 
condemnation of the vessel. 

1 The Xain't/, [J800| 3 C. Hob. 82. < T. The Charlotte , |1N08] (i ibid., 

38f» n., and Artirrinui Supreme Court in Carriunion v. Merchants' Insurance 
Co [18341 8 Peters, 403. 

2 f 1011*. 131; allinned, 11 111 SJ A.C. 1 1 1. Cf. Lord Slerndale in 
The Edna. |1010| P. 137; ulliriiiecl. [H>2J] 1 A.C. 733. 

3 The Orozembo , jl807) 0 l . Hob. 130, 434: The Zambesi , [1014] 
1 II. & (!.!*.(■. 358. For further ruses, see Colombo*. pp. 243 215. 
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liLOCKADE 

§ 81 a. Definition of blockade. —Ulockadc is the inter¬ 
ception by sea of the approaches to the coasts or ports of an 
enemy with the purpose of cutting off all his overseas com¬ 
munications. Its object, is not only to slop the importation 
of supplies but. to prevent export, as well. 

It is hnportant to distinguish between contra band and 
blockade. In the ease of contraband, only such goods as are 
included on the contraband lists and intended to be imported 
into the enemy territory are liable to seizure and condemnation, 
but when once a blockade of any portion of the enemy's coast, 
or of any of his ports, has been declared, all merchant, ships 
and cargoes, of whatever description and of whatever nationality 
they may be, which are attempting to enter or to leave the 
blockaded area, are subject to confiscation. The nature of the 
cargo on board such ships is irrelevant; it is solely the fact 
that the ship is endeavouring to enter or leave a blockaded port 
or coast, that is material. 

Access to the blockaded area is prohibited to all warships 
and merchant, vessels. As a matter of international courtesy, 
however, this strict belligerent right is waived in the ease of 
neutral warships. It is also generally waived, on humanitarian 
grounds, in favour of neutral merchantmen which find them¬ 
selves in distress or are engaged in some philanthropic mission. 1 

§ 811 . Origin of blockades. To understand blockade, it 
must, be remembered that the word originally meant “ siege by 
investment, 1 * and from the earliest times siege operations have 
included the prevention of all communication between the 
besieged place and the outer world. When the besieged place 
was on the coast, part of the line of investment, was the sea, 
and this has resulted in the international doctrine of blockade. 

Wc owe the inception of blockades to the Dutch, who, with 
great ingenuity and resource, conceived various other practices 

1 The llnrtige I lane , [1799] 2 C. Hob. 121; The Panaghia lihomba , 
[18571 12 Muon* l\C. 188. Sec* also s. 882 ih) of l he l T .S. Xavai Warfare, 
and infra , $§ 822 828. On blockade generally, see Hull, pp. 777-770; 
Oppenhcini, vol. 2, pp. 788 775; Ilydc. vol. iii, pp. 2177-2188; Haekwortli, 
vol. 7, pp. 1 Mr- 119; Colombos, pp" 258 -255. 

849 
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which arc to be found in modern international law. In 1581, 
the Netherlands, struggling to throw off the Spanish yoke, 
declared all the ports of Flanders, then in the power of Spain, 
to be blockaded. Even though all these ports were not forti¬ 
fied, an attack on them may have been contemplated. In the 
Dutch P/acaat or Proclamation there was an indication of an 
intention to use the right of siege in this new maimer. Along 
with this for some years afterwards they endeavoured to cut off 
all supplies from their enemies, as for instance in 1500 when 
they prohibited all merchants from carrying to the Spaniards 
provisions or any other goods whatsoever under penalty of 
being treated as enemies, lllockadc and contraband were, 
as yet, not clearly distinguishable. About a quarter of a 
century later (1625) tlie great- Dutch writer, Grolius, suggested 
a new development which consisted in the seizure of goods on 
their wav to a place which was closed, though not besieged in 
the ordinary military sense. 

§815. Dutch proclamation of 1630. In 1630 the Sl.at.es- 
General issued a Proclamation extending to the investment by 
sea of coast towns the principles applicable to a siege in land 
warfare. The modern doctrine of blockade, as it was later 
adopted by the British Prize Courts, is found in t hat announce¬ 
ment that neutral ships would be confiscated when caught, at 
any distance, sailing to tin* enemy's ports in Plunders, as also 
those which, having broken the blockade, would be caught at 
any time before the completion of their voyage*. As Westlake 
puts it, “blockade as a technical institution, with its inter¬ 
ception of all commerce and not merely of contraband goods, 
was officially adopted by Holland, and thenceforward stands 
out distinctly from the confused ideas of previous ages.” 1 
But, the further step taken by the Dutch in 1652 in proclaiming 
a blockade of all the coasts of the British Isles was indefensible 
as they could not effect any real investment of such a large sea 
area. As regards other Powers, and especially France, the 
Dutch Government was prepared to compromise or moderate 
its claims, but it was not consistent. The doctrine, however, 
had come to stay, and in treaties to which Holland, England, 
France and Sweden were parties between 1674 and 1679, 
blockade secured a definite meaning as the lawful exclusion 
of all commerce from a place invested by sea, provided the 
investment was real. 

§ 816. The Treaty of Whitehall of 1689.-- The Anglo-Dutch 
1 Vol. ii, p. 250. 
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Treaty of Whitehall, 1089, went still further and is remarkable 
for its similarity to Napoleon's Berlin and Milan Decrees of 
more than a century later. The Treaty dwelt on the necessity 
of destroying the commerce of France to prevent, bloodshed, 
recited that many sovereigns had prohibited their subjects 
from trading with the enemy, and informed neutrals that 
vessels which sailed for French ports, before the notification, 
would be diverted, and that those which sailed after it, would 
be captured and condemned as good prize. It was a pro¬ 
hibition of neutrality and went far beyond the accepted rules. 

§ SIT. Blockades in the nineteenth century.—During the 
next century, the law was gradually developed and blockade 
extended to noil-fortified towns. Napoleon in 180G made it a 
complaint, “with a lofty disregard of more than a century of 
intervening history,” 1 that Great Britain extended the right 
of block tide to unfortified towns and commercial ports, to 
harbours and mouths of rivers, though according to right, 
reason and the usage of all civilised nations, “ it is only 
applicable to strong places.” During the middle of the 
nineteenth century there was a strong feeling in favour of the 
abolition of commercial blockades, and Mr. Secretary Cass of 
the U.S.A. wrote in 1859 that the “ blockade of a cons! or of 
commercial positions along it, without any regard to ulterior 
military operations and with the real design of carrying on war 
against trade, anti from its very nature against the trade of 
peaceable and friendly Powers, instead of a war against armed 
men, is a proceeding which is difficult, to reconcile with reason 
or with the opinions of modern times.” 3 But a complete 
change of view manifested itself in America, less than three 
years after these words were written, when the North declared 
that all the Southern ports were blockaded. There can be no 
doubt that blockade is a well-established naval operation in 
time of war. 

§ 818. Classification of blockades.—Maritime blockades fall 
under three classes: (1) strategic, when they form part of 
military operations against the blockaded coast, or are intended 
to deprive the provisioning of the enemy’s land forces in the 
blockaded area; (2) commercial, when there are no military 
operations in progress, but the object of the blockade is to cut 
off all trade from the blockaded area. The two forms tend to 

1 Westlake, vol. ii, p. 2(12. 

* To Mr. Mason, U.S. Minister to France, in Moore's Digest, vol. 7, 
pp. 780-781. 
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run into each other, and the commercial blockade of a large 
area of the coast of an enemy may, by reducing his supplies, 
have an important influence on the results of the war. Cobdcn 
and several American writers of the second half of the nineteenth 
century urged the abolition of commercial blockades, but it 
was by means of this operation that the Federal navy was able 
finally to weaken the position of the Confederates during the 
American Civil War: (3) paper blockades or constructive 
blockades, namely, those established by proclamation, blit, un¬ 
supported by the presence of a sullieieiit force of ships. It was 
such a blockade that: Napoleon declared against Great Britain 
by the Berlin and Milan Decrees. It is now acknowledged to 
be illegal by the Declaration of Paris, 1850. 

As already stated, the object of blockade is to prevent ingress 
to, as well as egress from, the blockaded area. Belligerent s may, 
however, lind it suitable at times for their purposes to coniine 
themselves to one only of these operations, as in the Crimean war 
in 1851, when the Allies prohibited solely the ingress of goods 
to the blockaded Russian ports. In such a ease, the operation is 
described as “ blockade inwards,” whilst in all instances where 
the egress is prohibited from the blockaded area, it is called 
“ blockade outwards.’* 

§ 819. Effectiveness of blockades.—There have been in 
the past several divergent: views relating to the maintenance 
of a blockade. But the correct opinion was expressed by the 
Lords of Appeal in The Nancy iri 1809 that fc ‘it was the duty 
of the blockadcrs to maintain such a force as would be of itself 
suflicicnt to enforce the blockade. This could only be effected 
by keeping a number of vessels on the different stations, so 
communicating with each other as to he able to intercept all 
vessels attempting to enter the ports of I he blockaded island.” 1 
This conception is reaflirmed in article t of the Declaration of 
Paris, which states that “ blockades, in order to be binding, 
must be effective, that is to say, maintained by a force sufficient 
really to prevent access to the coast of the enemy.” These 
words must not, however, be taken literally as they would be 
impracticable, since even a single ship breaking through 
without the consent of the blockading squadron might be said 
to have proved that access t o the coast of the enemy had not 
been prevented. Such a contention has never been seriously 
advanced. What is meant is that a blockade, in order to be 

1 Acton, 57. And see lieddie, Researches in maritime international 
late (1854), p. 204. 
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binding, must be supported and enforced by a number of 
vessels stationed round the entrance to the port, sufficient, to 
cut off communications and affording risk of capture to ships 
trying to pass through. 1 The maintenance of a blockade 
demands naval superiority on the seas on the part of the 
block ad i i lg Po \v er. 2 

In The Francis ha, 3 Dr. Lushington said that the institution 
of a blockade required that the place should bo watched by 
a force sullieieut to render the egress or ingress dangerous; 
or, in other words, save under peculiar circumstances as fogs, 
violent winds, and some necessary absences, the force must be 
sufficient to render the capture of vessels attempting to go in 
or come out most probable. 5 ’ This statement was approved 
by the United States Supreme Court in The Olinde Rodrigues * 
The effectiveness of a blockade is thus a question of fact and 
does not depend on the number of warships employed in the 
maintenance of t he blockaded area. Thus, during the American 
Civil War, the President, of the United States declared in 1801 
a blockade of 8000 miles of coast-line with an effective navy 
of forty-two ships of which only three were of the rank of 
frigate. In the Crimean war the port, of ltiga was blockaded 
by a single warship stationed 120 miles off the only navigable 
channel in the Uyser Ort, three miles wide. The warships of 
the blockading State may be supplemented by those of its ally, 
even though the Allied State is not a party to the declaration 
of the blockade. 6 

The conditions contemplated in this chapter apply to the 
establishment of a blockade at sea carried out by surface 
men-of-war. They do not, however, exclude the eo-operation 
of submarines or aircraft in naval operations although neither 
of these two arms could, singly or jointly, be considered as 
capable of enforcing a real blockade without the assistance 
of surface warships. In this sense, the declarations of the 
German Government, both in the First and in the Second 
World War, purporting to establish a blockade zone round 
the British Isles by submarines and aircraft, were unlawful 

1 The lletsey, [1798] 1 C. Hob. 08. Cf. The Drummond, [ 1 HI 11 1 l)ods, 
108, and Lords Commissioners in The Saucy, supra. 

* Admiral Richmond, Imperial defence and capture at sea in tear (1082), 
p. 75. 

8 [1855] Spinks, 111, 115, and on appeal. [1855] ibid., 287, 209 (but 
reversed on another point). 

4 [1800] 174 U.S. 510, per Fuller, C.J. 

8 Italian Prize Court in The Aghios Spiridon , [1010] Gazeita UJJiciale, 
February 10, 1010, No. 88. 

21 * 
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owing to their inability to maintain any real control over the 
Atlantic or North Seas. On the olher hand, the important 
collaboration afforded to naval squadrons by aircraft is 
responsible for the considerable changes realised in the effec¬ 
tiveness of modern blockades. It has at the same time 
increased the range of visibility of the blockading forces and 
extended the valuable reconnaissance work so successfully 
performed by the? Hoyal Air Force and the Fleet Air Arm in 
the blockade of Germany and her Allies in the Second Co-cat 
War. 

§ 820. Evidence of the effectiveness of blockades. -It is 
impossible to lay down with any accuracy the amount of 
danger to vessels endeavouring to pass through a blockade 
and necessary to prove? its validity, but the discussions which 
took place at the Naval Conference of London. 1008 9, and 
between the British and American (Governments during the 
war of 1914-18, show that States recognise that the blockading 
cruisers need no longer be maintained in the immediate 
vicinity of the blockaded area. In Mr. Bryan's communication 
to Mr. Page, the? U.S. Ambassador in London, of March 00, 
1915, 1 it was stated that: “ The (Government of the United States 
is, of course, not oblivious to tin* great changes which have 
occurred in the conditions and means of naval warfare since 
the rules hitherto governing legal blockade were formulated. 
It might be ready to admit that the old form of ‘close’ 
blockade with its cordon of ships in the immediate oiling of 
the blockaded ports is no longer practicable in face of an enemy 
possessing the means and opportunity to make an effective 
defence by the use of submarines, mines and aircraft; but 
it can hardly be maintained that, whatever form of effective 
blockade may be made use of, it is impossible to conform at 
least to the spirit and principles of the established rules of 
war.” 

Owing to the peculiar circumstances of the First Great War 
and to the fact that the naval measures taken by the British 
and Allied Governments were chiefly based on the doctrine of 
retaliation, there is nothing to guide us in the decisions of our 
Prize Courts as to the views which they might have taken regard¬ 
ing the “effectiveness” of blockades under modern conditions. 

§ 821. Strategic blockades.- With respect to the value of 
strategic blockades, as an operation of war, opinions appear to 
be divided. The use of torpedoes and submarines may keep 
1 A.J.I.L., Special Supplement, vol. 9 (1915), p. 119. 
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the blockading squadron at distance at nighl; but the intro¬ 
duction of wireless telegraphy and aircraft has considerably 
aided the blockading force. In the American blockade of 
Santiago in 1808 the Spaniards had no torpedo-boats and little 
coal, and so the blockading naval forces could keep close in to 
the port;. These matters are however not for the sailor except 
in so far as they concern the effectiveness of the blockade. It 
will be for the judicial authority to decide whether the blockade 
is or is not valid. 

A question of considerable importance was raised at The 
Hague in 11)07 with reference to blockades by Jloating mines. 
Hitherto the question as lo effectiveness turned on the number 
of ships, their stationary position and, in some continental 
theories, the need Ibr cross-lire being possible against ships 
attempting to run the blockade. Article 2 of The Hague 
Convention on Mines (No. 8) prohibits tin* laying of automatic 
contact mines off the coasts and ports of the enemy with the 
sole object of intercepting commercial shipping, but such a 
prohibition is futile from the point of view of commercial 
blockades, since a “ belligerent has only to assert a different 
object in order to make it illusory.'” 1 An attempt to break 
through a cordon of mines laid in this way, when the belligerent 
who placed them expressly announced that they were not laid 
for the sole purpose of intercepting commercial shipping, might 
not be treated as a breach of blockade, but the neutral would 
get little satisfaction out; of such a statement. The Declaration 
of London says nothing on the subject of mines. The common 
law of nations has always, hitherto, considered the presence of 
ships necessary as is evidenced by the terms of the Declaration 
of Paris that a blockade u must be maintained by a force 
sufficient really to prevent access to t he coast of the enemy.” 
The laying of mines by Germany, unsupported by adequate 
naval forces, for the alleged purpose of blockading British 
coasts in the two Great Wars must therefore be held illegal. 

§ 822. Impartial enforcement of blockades. —-A blockade 
must be applied impartially to the ships of all nations 2 ; it 
must, not be made the means of allowing a belligerent to favour 
the vessels of certain nations by lett ing them pass and excluding 
others. The commander of a blockading force may, however, 

1 See above 1 . §§ 502 -SCtt. 

2 The Holla, |1807J « V. Hob. SUM, 1)72, and s. tf.12 (/) of the l .S. Xmal 
Warfare which provides that “the blockade must be applied equally 
(impartially) Lo the vessels and aircraft of all States.” 
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give permission to a neutral warship to enter, and subsequently 
leave, a blockaded port. It is a matter of courtesy on his part 
and he will be guided by circumstances; the fact that, at one 
stage of the blockade, he has allowed a warship of one Power 
to enter does not compel him, at another stage, to .allow the 
warship of another Power. It will be for him to judge, as 
Renault says, “ whether lie can be courteous without making 
any sacrifice of his military interests.” 

§ S*J.‘L Gases of “force majeure.”—A neutral merchant vessel 
in distress, acknowledged by the oiliccr of the blockading force, 
may enter a blockaded place and subsequently leave 1 , if she has 
neither discharged nor shipped any cargo there. 1 This is an 
exception, universally recognised, of long standing. Lord 
Stowed in The l'orlunu' 1 discussed the two defences relied on 
by the vessel for breach of blockade: want of provisions and 
strong winds. On the first ground, that great judge said that an 
excuse “ to be admissible must show an imperative and over¬ 
ruling compulsion to enter the particular port under blockade, 
which can scarcely be said in any instance of mere want of 
provisions. It may induce the master to seek a neighbouring 
port, but it can hardly ever force a person to seek resort ex¬ 
clusively to the blockaded port.” The second ground based on 
the state of “ a strong westerly wind blowing for 0 days 
together” was described by Lord Stowed as “being of a 
different, nature” and as constituting a valid excuse entitling 
the shipowners to submit evidence of that fact resulting in the 
consequent restoration of their vessel. In every east?, the 
exemption based on distress must be one of uncontrollable 
necessity, which admits of no compromise and cannot be 
resisted. 

The same rule is followed in the United States. In The 
Diana , 3 Field, J., adopted Lord Stowell’s judgments and held 
that it was undoubtedly true that “ a vessel may be in such 
distress as to justify her in attempting to enter a blockaded 
port.” But this circumstance must be established “ beyond 
reasonable doubt.” In the later ease of The Nuestra Senora 
de Regia, the United Stales Supreme Court decided that a 
vessel was clearly “ not lawful prize of war or subject of 

1 See article 7 of t.lic Declaration of London. Article 174 of the 
Italian War Laws of 1938 likewise provides that “the commander of the 
blockading force may, in ease of proved force majeure, allow a neutral 
merchant vessel to enter or leave the blockaded /.one provided that she 
neither unloads or loads any cargo there.” * [1803] 5 C. Rob. 27. 

* [1868] 7 Wall. 354, and s. 632 (/<) of the U.S. Naval Warfare . 
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capture ” when she entered a blockaded port in actual distress 
and want of coal. 1 

Similarly, a vessel may he allowed egress from a blockaded 
port for the purpose of carrying home distressed seamen of 
neutral nationality. 2 3 The commander might, however, find it 
more convenient for himself to relieve the distress if he can do 
so, unless the request is ollieinlly made by the envoy of a neutral 
Stale accredited by his Government at the blockaded port, in 
which ease international comity demands that his request 
should be granted if it exclusively concerns distressed persons 
of his own nationality. 

§ 82 1. Declaration of blockades. —In order that a blockade 
may be binding on neutrals, it must be declared and notified. 
The declaration is a high act of sovereignty and may only be 
made by a belligerent Power or by its naval authorities acting 
on its behalf. 2 The declaration must state (1) the date when 
the blockade begins; (2) the geographical limits of the coast¬ 
line under blockade; and (5i) the period granted to neutral 
vessels to come out of the blockaded port. The belligerent 
Government may send orders to a commander to blockade a 
port or coast, or the commander may line! it necessary to do so, 
and the blockade then becomes valid when his Government 
consents or subsequently ratifies. A blockade may also be 
declared by the Security Council of the I'nited Nations under 
article 12 of its C harter “for maintaining or restoring inter¬ 
national pence and security/* 

The points specified in the declaration regarding the date 
and the geographical limits of the blockade are of the greatest 
importance to neutrals. The third point allowing time for 
egress of neutral vessels has long been recognised although no 
agreement on the exact period to be granted is laid down in 
any international convention. Fifteen days, says Hall, is the 
time usually allowed during which neutral vessels in ballast or 
with a cargo bona fide bought and shipped before the commence¬ 
ment of blockade should be permitted to depart. 4 When New 
Orleans was blockaded in 1801, as the water on the bar of the 
Mississippi was unusually low, a longer period was allowed for 

1 [1872] 17 Wall. 20. 

2 The Bose in Bloom, [1811] 1 l)ods. r>7. 

3 For a form of a declaration of a blockade by a naval commander, 
sec Holland's Manual of Prize Lmv % Form No. 1, p. O.j, and U.S. Naval 
Instructions of 1017, p. 41. 

4 At p. 800. This period is, however, too long under modem 
conditions. 



658 


INTERNATIONAL LAW OF THE SEA 


ships of deep draught. In their war against; Spain in 1898, the 
United States granted a period of thirty days. In the blockades 
established during the First Great War the periods granted 
were relatively very short—namely, ten days in the blockade of 
Austria-Hungary and Albania; four days in the case of the 
blockade of German East Africa: three days in the ease of the 
blockade of the Turkish coast of Asia Minor and two days in 
the cases of the blockade of the Cameroons and Bulgaria. 1 

If the declaration is defective with regard to the date of 
the beginning of the blockade or its geographical area, the 
whole declaration is void and a neutral vessel can plead the 
nullity of the declaration as a plea for the nullity of the capture. 
Another declaration must be made which must also be notified, 
and is not valid unless it is. But with respect to the days of 
grace granted to neutral vessels, a notification is not null 
because it does not give such a period. Lord Stowell said in 
The Holla, 2 that the Court would not vitiate a blockade merely 
on account of one of the conditions under which ships might, 
be permitted to go out. It is clear law, however, that when 
no delay has been granted, the neutral vessel which comes out 
of the blockaded port immediately, or as soon as is reasonably 
possible, after the declaration of the blockade must be left 
free to pass and is not subject, to condemnation. 

§ 825. Limitations on the right of egress. -The privilege 
of coming out of a blockaded port is restricted to neutral ships 
entitled to fly the neutral (lag before the date of the notification 
of the blockade. A vessel could not lawfully sail if she had 
been transferred from enemy to neutral ownership during the 
existence of the blockade, such transfer being held void as 
regards the blockading Power. This is the rule laid down by 
Lord Stowell in 1805 3 and adopted by the Belgian Prize Court 
during the war of 1914-18. 4 

The same principle which permits neutrals to withdraw 
their ships from a blockaded port extends also to merchandise 
sent in before the declaration of the blockade and withdrawn 
bona fide by the neutral owner. 5 The date of shipment is 
material in this connection, because although it is hard to 
refuse a neutral subject liberty to retire with goods which have 

1 Colo mhos, p. 258. 

2 [1807] « c. Hob. :m, 370. 

* The General Hamilton , [1805] 0 C. Hob. 01, 02; The Vigilantia 
(No. 2), [1805] ibid., 122, 124. 

4 The. Uoelfina, [1010] M unit ear beige, January 17, 1920, p. 403. 

* The Jujfrow Maria Schroeder , [1801] 4 C. Hob. 89, note. 
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been already laden on his vessel, “ yet after the commencement 
of a blockade, a neutral cannot be allowed to interpose in any 
way to assist, the exportation of the property of I lie enemy, ” 1 
and therefore the neutral ship is not permitted to come out with 
an enemy cargo which has been taken on board after the 
declaration of the blockade. 

§ 826. Notification of blockades. The declaration of a 
blockade must be notified (1) to neutral Powers, by diplomatic 
means; (2) to the local authorities, by the commander of the 
blockading licet.. The local authorities must, in turn, notify 
foreign Diplomatic or Consular officers at the blockaded port 
or const, as soon as possible. Formerly, the Anglo-American 
doctrine did not. consider notification as absolutely essential. 
Knowledge on the part of neutral ships, no matter how obtained, 
was held to he sufficient for condemnation. Continental writers 
also differed as regards the kind of notification. The Declara¬ 
tion of London laid down a clear and precise rule: (r/) a declara¬ 
tion with definite date and limits, and a period for neutrals to 
leave?; (b) a notification to neutral Powers and to the local 
authorities. 

If the blockading force is temporarily withdrawn on 
account of stress of weather, the blockade is not suspended 
if such withdrawal is provisional and the blockading force 
returns again immediately. 2 Hut when the blockading war¬ 
ships are chased away by the naval forces of the enemy, 
the blockade is considered as raised and, if subsequently re¬ 
established, must be declared and notified again. The same 
rule applies to any extension by a belligerent of the blockaded 
area. The voluntary raising of the blockade or any restriction 
in its limits must be similarly notified. 3 

§ 827. Necessity of knowledge of a blockade.— A blockade 
is broken as completely by a vessel endeavouring to come out 
of the blockaded port as by her attempt to go in. 4 In order, 

1 The fietsn/, [1798] 1 C. Hob. lift; a dinned, (> ibid., ix; The V route 
Judith. |1799| 1 C. Hob. 150; The Otto and Ola}, [18551 Spinks, 257. 

- The Columbia, [1700] 1 C. Hob. 154, uHirmcd by the Lords on appeal, 
6, ibid., ix; The Frederick Molke, [1708] 1 ibid., 80; The Ilojfnnug, [1805] 

0 ibid., 112. CJ. article 48 of the German Prize Ordinance of lOttO “a 
blockade is not deemed to he raised if the blockading forces have been 
temporarily withdrawn on account of bad weather.” 

3 The Ncplunus , [1709| 1 C. Hob. 170. See also D.S. Supreme Court 
in The Circassian, [1804] 2 Wall. 185. 

4 The Vroute Judith, |1799| 1 C. Hob. 150. Cf, The Frederick Molke, 
supra, and Hazlitt and Hochc, Manual of the law of maritime warfare (1854), 
pp. 150-157. 
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however, that a neutral ship may be raptured for attempted 
breaeh of blockade, she must have knowledge, actual or 
presumptive, of its existence. 1 Under the old Anglo-American 
practice, the master was held to have had notice if it was 
proved that he knew of the blockade, however the knowledge 
may have been acquired, and notice was presumed after 
diplomatic notification had been made to the master’s State 
and he had sailed within a time considered sufficient for him 
to have learnt of the blockade or if the blockade was notorious 
at the last port from which he sailed. Thus Lord Stowell held 
in The Tutvla that: notoriety of the fact of the existence of the 
blockade was sufficient 14 to affect the master admitted to be 
cognisant, without warning on t he spot.” 2 Continental States, 
notably France, Italy and Spain, required local and diplomatic 
notification and, at the same time, a special warning to be given 
to each ship. 8 The Declaration of London adopts the Anglo- 
American doctrine and 44 knowledge of the blockade is pre¬ 
sumed, failing proof to the contrary, when the vessel left a 
neutral port subsequently to the notification of the blockade 
to the Power to which such port belongs, provided that such 
notification was made in sufficient time” (art. 15). This will 
be a question of fact. 

The practice of (heat. Rritain and the United States is 
unquestionably better suited to present conditions of navi¬ 
gation than that of the continental system. Telegraph, wire¬ 
less and newspaper communications spread news rapidly and 
consequently a very short time will suffice for the notification 
to be sent: by a neutral Power to all its ports. The burden of 
proof of ignorance in most of these eases will be on the neutral 
master. Where a vessel is approaching a blockaded port 
without knowledge, actual or constructive, of the blockade, 
notification must be made in her log-book by an officer of the 
blockading force; the day, hour and geographical position of the 
vessel must be entered. After such notification, the blockade is 
binding; the vessel is of course prevented from passing. She 
may be captured if afterwards she tries to break the blockade. 

The provisions contained in the Declaration of London as 
to the liability for breaeh of blockade conform in the main with 
the traditional views held in Great Rritain and the United States. 

1 Article 14 of the Declaration of London. 

* 11805] 6 C. Hob. 177. See also The Hare , [1810] Acton, 252 (on 
appeal), and The Franciska, [1855] Spinks, 287 (also on appeal). 

3 Genet, Precis de droit mantime pour le temps dc guerre (1907-88). 
vol. 2, § 565. 6 V J 
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Even continental States have given up the practice that no 
vessel can he seized for breach of blockade until after special 
notification had been entered on her papers by an officer of the 
blockading squadron as they have felt that it was no longer in 
aeeordanee with the conditions governing modern warfare. 1 

§ 828. Consequences of failure of notification. —According 
to article 10 of the Declaration of London, if the ollieer com¬ 
manding a blockading force has neglected to warn the local 
authorities, or if no time is specified in the declaration, as 
notified, during which neutral ships in port at the beginning 
of the blockade may come out, a neutral vessel coming out 
must be allowed to pass freely. This is important, and will cause 
officers commanding a blockading force to be particularly careful 
that, they comply with t he requirements as to declaration and 
not ilication. The commander may, howe\ er, rectify his omission. 

If a commander has done all in his power as to declaration 
and notification to the local authorities, but the latter have 
prevented his communication from becoming public, he cannot, 
be compelled to let vessels pass which wish to leave as being 
ignorant of the time allowed. 

During the American C ivil War, President Lincoln issued a 
Proclamation notifying his intention of instituting a blockade 
of the whole Confederate coast and the actual blockade was 
announced by the different commanders as various parts of 
that coast, were considered by them to be really blockaded. 
Some of the announcements made were more extensive than 
could be maintained by the actual naval forces under their 
command, and the Mixed Commission, established under the 
Treaty of Washington of 1871, awarded damages to The 
Monmouth for being warned off the whole coast. 2 

§ 829. Breach of blockade inwards. —As in some other 
matters relating to blockade, so with regard to the meaning 
of “ attempting to break blockade,” there was a marked 
difference in the views of various maritime Powers. The 
Anglo-American doctrine was the most severe on neutrals, and 
in Professor Holland’s Manual of Naval Prize Law breach of 
blockade is stated to be committed by a ship passing or 

1 Article 82 of the French Instructions of 11)84 establishes a presump¬ 
tion of knowledge when the vessel left a French, allied or enemy port 
after notification to the State whose flag she is carrying. Cf. article 175 
of the Italian War Laws of 1988, which contains an additional presumption 
in the case of vessels equipped with wireless apparatus when the declara¬ 
tion was communicated by radio. 

* Westlake, vol. ii, p. 270. 
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attempting to pass the blockading squadron, anchoring or 
hanging about (“ hovering ”) so that it: would be easy lor her 
to slip in: discharging cargo into lighters lor carriage to the 
blockaded port; found near a blockaded port and steering for 
it, whatever may be stated in her papers to be her port of 
destination: sailing for a port notification of the blockade of 
which had been given, however distant she may have been, 
except where t here had been no sufficient time for communica¬ 
tion to neutral subjects by the neutral Government or where 
the port of departure was so far distant that the master might 
reasonably start on the chance of the blockade 1 icing raised 
before arrival. In The Spes and The Irene 1 Lord Stowell 
remarked: “ The neutral merchant is not to speculate on the 
greater or less probability of the termination of a blockade, 
to send his vessels to the very mouth of the river and say: ‘ If 
you do not meet with the blockading force, enter if you do, 
ask a warning and proceed elsewhere.’ Who does not perceive 
the frauds to which such a rule would be introductory ? The 
same point of view was upheld bv Mr. Justice Field, of the 
United States Supreme Court, in The Cheshire 2 : “If 
approach for enquiry were permissible, it will be readily seen 
that the greatest facilities would be afforded to elude the 
blockade/’ Hut in spite ol* this unanimity of judicial opinion, 
the decisions of the Prize Courts in the t wo conn tries show that 
though the principles of the “ liability to seizure at any point 
of a voyage to or from a blockaded port has been maintained 
in theory,” there is no ease in actual practice in which a 
vessel has been condemned for breach of blockade except when 
she was found actually close to or directly approaching the 
blockaded port. 

§ 830. Area of operations.—The British Government in 
their instructions to their delegate at the London Naval 
Conference adopted the rule which was later incorporated as 
follows in article 17 of the Declaration: “ neutral vessels may 
not be captured for breach of blockade except within the area 
of operations (rayon fraction) of the warships detailed to render 
the blockade effective.” The expression “ area of operations ” 
is not very clear, but the explanation given in the Report of 
M. Renault is that all the zones watched by the blockading 
warships, taken together “ and so organised as to make the 
blockade effective, form the area of operations of the blockading 

1 [1804] 5 C. Rob. 70 -80. Cf. The James Cook, [1810] Edw. 801, 263. 

8 [1805] 3 Wall. 23. See also The Circassian , [1804] 2 Wall. 135. 
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naval force.” The Report points out that the area must vary 
with the circumstances, but that it is always limited by the 
condition that effectiveness must be assured. It cannot, be 
fixed beforehand, although it may in some cases be stated in 
the notification. 

Modern means of defence and attack by submarines, aircraft 
and mines will cause a blockading squadron lo keep at a con¬ 
siderable distance from the blockaded coast; the forces at the 
disposal of the blockading squadron will therefore cause the 
area of the blockade to vary. 

These views are reaffirmed in I he main continental naval 
codes. Thus article 83 (2) of the French Instructions of 1034 
orders the capture* of a vessel which, after receipt of a special 
notification, “does not genuinely leave the zone of action of 
the blockading forces.” Article IT5 of the Italian War Laws 
of 1038 provides that a vessel is guilty of a breach of blockade 
if she “cruises or anchors within the zone of action of the 
blockading naval force* unless compelled lo do so by force 
majeure Article 50 (2) of the (>ermau Prize Ordinance of 
1030 enacts that “a vessel may only he captured within the 
limits of the blockaded area or so long as she is pursued from 
within these limits.” 

§831. Breach of blockade outwards. - The liability to 
capture of a ship attempting breach of blockade inwards has 
been dealt with; it now remains to consider within what time 
liability to capture at taches to a ship which lias broken blockade 
outwards. Under the rules of English prize law. such vessel 
remains liable to capture until the conclusion of her voyage 
whether she touched at ail intermediate port or not. 1 In ease of 
fraud, the vessel may also be affected on her subsequent voyage. 2 
The United States similarly adheres to the rule t hat an offending 
ship may he seized at any time before the completion of her 
voyage. The La re of S'avtil Warfare provides in effect that 
“the liability of a blockade runner to capture begins and 
terminates wit h her voyage. If a vessel or aircraft lias succeeded 
in escaping from a blockaded area, liability to capture continues 
until the completion of Ihe voyage or Might.” 3 

According to continental practice, such a ship only re¬ 
mained subject to capture so long as she. was being pursued by 
a ship of the blockading force. The Declaration of London 

1 The Weclvaart van PiUaw, (17091 2 C. Hob. 128. 

a The Christiawbcrg, [1807] 0 C. Hob. 370, 381. 

* S. «82 (g) (4). 
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accepted this latter view; if the pursuit is abandoned, or if 
the blockade is raised, her capture can no longer be effected 
(article 20). It is a question of fact whether and at what time 
the pursuit is abandoned. If the blockade runner seeks the 
shelt er of a neutral port, that itself will not necessarily terminate 
the pursuit as the cruiser may wait outside territorial waters. 
The Declaration was not, however, ratified and its provisions 
do not. affect the old Anglo-American rules. 

§832. Penalty for breach of blockade. A neutral vessel 
seized for attempted breach of blockade cither inwards or 
outwards must not be destroyed, but. should be taken into 
the nearest available port of the captor in order that prize 
proceedings may be duly instituted against her. 

The crews of neutral ships guilty of a breach of blockade 
may be detained for the purpose of giving evidence, but they 
do not become* prisoners of war and are released alter the 
decision of the Prize Court. 

Broach of blockade entails the confiscation of both vessel 
and cargo; but if t he owners are different, the vessel may be 
condemned, irrespectively of the cargo which is not conliscalcd 
when the cargo-owner can prove that, at the time of shipment 
of the goods, he neither knew nor could have known of the 
intention to break the blockade. 1 This is aUo the practice 
obtaining in the United States Courts. 2 

§ 833. Blockade of neutral ports prohibited. - An important 
rule is contained in article 18 of the Declaration of London that 
the blockading forces must not bar access to neutral ports or 
coasts. This rule is supplemented by article 1 of the Declara¬ 
tion that “ a blockade must not extend beyond t he ports and 
coasts belonging to or occupied by the enemy.” Similarly, 
article (58 of the Harvard Research states that “ a. belligerent 
may blockade the ports and coasts belonging to or occupied 
by his enemy, but may not bar access to the ports or coasts of 
neutral States.” This implies that a belligerent may blockade 
his own ports if occupied by the enemy. For instance, the 
French Government declared a blockade of the ports of Rouen, 
Dieppe and Fecamp during the Franco-German war of 1870. 
There may be a strong temptation sometimes to do this 

1 The Mercurins, |1708j 1 (’. Hob. 80: The Panaghia Hhomba, [1857J 
12 Moore I'.C. 108. See also Dir Vier (Jebrneders (1750), Marsden, 
Admiralty Cases, pp. 150 160. 

* The Springbok , [1HG0J 5 Wall. 1; The Peterhoff, [18GGJ 5 ibid., 28. 
See also article 170 of the Italian War Laws of 1008, and Colombos, 
pp. 203-204. 
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especially where a neutral port is so close to the territory 
occupied by I he enemy that a short land journey suffices for 
the importation into it of goods from the neutral port. 

The principle that neutral ports must not be blockaded is 
also real firmed in t he F.S. Law nf Xaval II ’arfarr (section 002(*/)), 
the French Inst ructions of Hh‘U (article 71) and the Italian War 
Laws of 1 (article Hip). 1 

§ s:H. Blockade of international rivers and straits —The 
rule prohibiting the blockade of neutral ports and coasts raises 
some interesting questions in the ease of international rivers 
and straits. Lord Stowed! held that where the mouth of a river 
divides a belligerent from a neutral State, tbe enemy of the 
former does not lose bis right of blockading the shore belonging 
to it, blit lie cannot, interfere with the trade of tlie other shore. 
Thus, a blockade of Holland was held not to be broken by a 
destination to Antwerp. 2 The same principle was maintained 
during the American Civil War with regard to the mouth of 
the Rio (handc which divided Mexico from Texas, one of the 
Confederate Stales; but the United States Supreme C ourt laid 
down the rule that it was a duty incumbent on vessels with the 
neutral destination to keep south of the dividing line between 
the Mexican and Texan water territory. In the ease of vessels 
seized for sailing north of that line, the Supreme Court dis¬ 
allowed all claims for costs and expenses although it restored 
them to their owners. 3 In 1870, the French Government 
declared a blockade of the Prussian, but not the Hanoverian, 
shore of the Urns, but this policy of treating Hanover as a 
neutral State was inspired by political motives. Westlake 
writes that tfc where there arc neutral States on the upper waters 
of a river, it is clear on principle that a belligerent's right of 
blockading either the whole or one side of its mouth cannot 
entitle him to interfere with the commerce of those States, 
though the rule has not perhaps been always respected.” 1 

As regards straits separating territory belonging to one 
and the same belligerent Power, there seems no reason why their 
blockade should be prohibited. Hut when the strait is the only 
connection to a sea surrounding more than one State, the 
question of its blockade remains unsettled. 5 The regime 

1 Cf. urtidc 108 of the British Manual of Prize Law of 1888 and 
artides 84 and 40 of the Japanese Buies of 1914. 

2 The Frau llsabe , [1801] I C. Hot). 08. 

3 The FeterhujJ, | J 800] 5 Wall. 28. 

4 Vol. ii, p. 275. Cf. The Ocean , [1801] 8 C. Rob. 297, and Harvard 

Research, p. 091. b Oppenheim, vol. ii, p. 773. 
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applicable to the Bosphorus is now governed by the Montreux 
Convention of 198(5 which generally ]>rohibits the blockade of 
these straits by any of the signatory States. Similarly, the. 
international status of the Suez and the Panama Canals has 
been regulated bv the special Conventions already referred to. 1 

§ 83a. Doctrine of continuous voyage applied to blockades. 
—The extension of the doctrine of continuous voyage to 
blockades has raised controversial views not only on the 
continent, but also in England. The offence of breaking 
blockade is one which primarily falls on the ship, and a neutral 
ship whose destination is neutral cannot, it is said, he con¬ 
demned for breach, even though her cargo is consigned to a 
neutral port with an ulterior destination to a blockaded port. 
There do not appear to be any cases in the English Prize Courts 
where condemnation was passed under such circumstances, but 
in the Italian case of The Dockvijk confiscation was decreed, 2 
and in the American Civil War, in the cases of The lierniuda. 
The Stephen Hart , The Springbok and The TeterhuJJ the 
British Government declined to interfere on behalf of the 
British owners, but in all these cases the ejueslion was compli¬ 
cated by the contraband character of the goods on board. 

The application of the doctrine of continuous voyage to 
blockade may not have the merit of exact logic, but it certainly 
is a principle of great assistance to a blockading Power, 
especially in the circumstances of the blockade of the Con¬ 
federate Stales during the American Civil War where the neutral 
port of destination was sufficiently near the blockaded area to 
make tlie final stage of the journey of t he cargo a comparatively 
easy one. 

§ 830. Provisions of the Declaration of London. —The 
British draft submitted in 1908 to the London Naval Con¬ 
ference excluded the doctrine of continuous voyage from 
blockade, and this rule was embodied in the Declaration of 1909 
to the effect that whatever might be the ulterior destination of 
a vessel, or of her cargo, she could not be captured for breach 
of blockade if, at the moment, she was on her way to a non- 
blockadcd port (article 19). This was, after considerable 
hesitation, accepted by the United States delegation. The 
provision, however, ceased to have any force during the First 

1 Supra , §§ 208 *222. 

* [189G] J.C., vol. 24- (1897), p. 850. 

:1 As to the application of the doctrine of continuous voyage to 
blockades during the American Civil War, see Briggs, The doctrine of 
continuous voyage (1928), pp. 48-79. 
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Great. War. By the Order in rouneil of March 80, 10J0, it 
was enacted that “ neither a vessel nor her cargo shall he 
immune from cap!ure for breach of blockade upon the sole 
ground that she is at the moment on her wav to a non-hlockadcd 
port.” Similarly, the Maritime Bights Order in Council of 
July 7, 101(5, provided that. “ the principle of continuous voyage 
or ultimate destination shall be applicable both in eases of 
contraband and of blockade.” France? adopted an identical 
rule by the Decree of April 12, 10H5, 1 which is also incorporated 
in article 85 of the French Naval Instructions of 1031: “no 
vessel shall he exempt from capture for violation of a blockade 
on the sole ground that she was, at the time of visit, sailing to a 
non-hlockadcd port.” A similar rule was enacted by Italy in 
1017, but the latest regulations contained in the Italian War 
Laws of 1038 revert to I he provision adopted by the Declaration 
of London (article 178). 

§ 837. Principles of blockade in the First Great War.— 
During the war of 1011-1N, several blockades of the ordinary 
type were declared and notified in accordance with the rules 
of the Declaration of London. Austria-Hungary blockaded 
the coasts of Montenegro; Great Britain and France, the 
coast of German Fast Africa and of Asia Minor, Syria and 
Bulgaria; Italy, part of the coast of Austria-Hungary and 
Albania; and Japan, the coast of Kino-Chow. 2 The most 
important of these was the Allied blockade of the enemy coasts 
of the Adriatic? which resulted in the effective closing of the 
Straits of Otranto. No questions of importance emerged 
from these blockades and only a small number of vessels were 
condemned for attempted breach. 3 

The considerable developments admitted by the English 
Courts in the rules applicable to contraband during the First 
World War would very probably have been adopted with regard 
to blockade?, but whether t his would be so or not, it is impossible 
to sav as there were no decisions on this point. The view that 
the retaliatory measures enacted by Great Britain resulted in 
a blockade? was, however, maintained by the British Govern¬ 
ment in their correspondence with the United States, and in 
one of his earliest, dispatches Sir Edward Grey wrote: “The 
British fleet has instituted a. blockade, effectively controlling 

1 Journal Official. April 15, 1111 a. p. 3 HU 

8 Garner, vol. ii, pp. 318-310; Faucliillc, vol. ii. p. 0S7; Gruel. op. cit 
vol. 2, pp. 351 351; 15. dr la Chaise, Les bloats regn tiers pendant la grande 
guerre (1038), pp. 23 71. 

s Hall, p. 807. 
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by cruiser ‘ cordon ’ all passages to and from Germany by 
sea.’' 1 That the object of the British and Allied Governments 
was to effect a blockade of the Central Powers was further 
shown by the fact that the various measures taken for the 
suppression of enemy trade were placed in England under a 
new department, of Stale called the Ministry of Blockade. The 
Armistice Conventions signed by the Allies in November, 1918, 
also referred in terms to the “existing blockade of Germany and 
Austria-Hungary/’ 2 In point of fact, the true effect of the 
British and French retaliatory orders was the establishment of 
a blockade of the enemy States, all ingress to or egress of all 
commodities from any of the enemy coasts or ports being strictly 
forbidden except as the Allied Governments might permit. The 
United States Laic of Naval \\ arfarc also expressly refers to 
44 Blockade “ when prescribing l he rules governing its operations. 3 

§ s;*s. Anglo-American correspondence, 1915-16. In the 
discussions between the American and the British Govern¬ 
ments on the subject of the blockade of Germany and the 
Central Powers, the following arguments were advanced by 
the two Governments. 

On behalf of the United States, while it was admitted that 
the old rules of 44 close ” blockade might, be no longer practicable, 
it was argued that the British measures did not conform to 
the spirit, and principles of these rules, and in particular: 

(1) that the measures were really a blockade of neutral ports 
by reason of the fact that the cordon of ships was so distant 
from the territory affected that neutral vessels must necessarily 
pass through the blockading force to reach the neutral ports; 

(2) that the blockade was not applied impartially to the ships 
of all nations since trade between Scandinavian and German 
Baltic ports remained unaffected; and that (3) the blockade 
was ineffective both because of the freedom of trade between 
Scandinavian and German ports and also because the German 
cruisers were operating both in the Baltic and North Sea and 
were capturing and taking into German ports neutral vessels 
bound for Scandinavian and German ports. 

The British Government replied that their measures were 
adaptations of the rules of blockade to meet special circum¬ 
stances, and while not complying with the letter of the old 

1 Correspondence between II.M.'s Government and the IJ.S. Government 
respecting the rights of belligerents , Mi sc., No, ft (1915) [Crnd. 7810], p. 20. 
See also Further correspondence between the same Governments, Misc., 
No. 14 (1910) [Crnd. 8200], p. 11. 

2 Colombos, pp. 267-208. 


8 Section 032. 
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doctrine, they conformed to its spirit and, in answer to the 
specific charges mentioned above, they maintained the follow¬ 
ing principles: (1) As regards the blockade of neutral ports, 
if the blockade can only become effective by extending it to 
enemy commerce passing through neutral ports, such an 
extension is defensible and in accordance with principles which 
have met with general acceptance; (2) to the argument that 
it was not impartial, it was stated that “ the passage of com¬ 
merce to a blockaded area across a land frontier or across an 
inland sea has never been held to interfere with the effective¬ 
ness of a blockade ” and that if the doctrine of continuous voyage 
could be applied to goods for Rotterdam destined for Germany, 
it equally applied to goods going to a Swedish port and thence 
across the Raltie to Germany; (.*1) as to its not being effective, 
a doubt: was expressed whether “there had ever been a blockade 
where so small a proportion of ships escaped capture of lhose 
at tempting to pass through the blockading squadron.” 1 

As a matter of fact, the practice of blockade from the naval 
standpoint has varied from time to time, and Nelson defended 
his method of blockading Genoa by ships invisible from the port 
(a method alleged at. that time to be in violation of international 
law), by reference to the practical requirements of seamanship 
and the better fulfilment, of the objects of blockade, namely the 
denial of intercourse of the blockaded area with the outer world. 

§ s:W. Modern warfare as affecting blockades. - The ex¬ 
perience acquired during the two Great Wars proves that the 
old system under which the blockading naval forces remained 
constantly close to, or just; outside, a blockaded port is no longer 
practicable under modern conditions. The blockading forces 
are obliged, owing to the extended range of shore bat I erics 
and torpedo-boats, and the action of submarines and mines, 
to remain out of sight of the blockaded coasts, and the in¬ 
stitution of an actual blockade bv a “ cordon of stationary 
ships is impracticable. The difficulties of the blockading naval 
squadron arc now considerably increased by the development 
of aircraft and the serious attacks by enemy action from the 
air to which it is exposed. On the other hand, a blockade 
limited to enemy ports leaves open, as a result of the modem 
facilities of transport, neutral routes through which commodities 
arc able to pass to the enemy territory as conveniently and easily 
as through enemy ports. A blockade restricted to vessels 
sailing directly to enemy coasts and ports could now' be effective 
1 Misc., No. (i (1015) and No. 14 (1910) [Cmd. 7810 and 8233]. 
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only as against insular Powers, such as Great. Hritnin anil 
Japan. 

Changes in naval warfare, however, must not be assumed 
to be all unfavourable to belligerents. Side by side with dis¬ 
advantages. belligerents have acquired distinct advantages, 1 
the chief of which refer to the increased speed of the blockading 
vessels, their independence of the weather consequent upon 
the advent, of steam power, their facilities of communicating 
by wireless with the main licet and of intercepting information 
relating to the departure and routes of ships which attempt to 
break through the blockaded zone, and, finally, the assistance 
they receive from searchlights by night and from aircraft 
at all times. In this respect, the air patrols maintained by the 
belligerent \s air force provide an important help to his blockading 
warships by ensuring that no vessel enters or leaves a blockaded 
area without being reported. 

§ S ML “Close” blockades impracticable. One effect of 
these developments has been to render the establishment of 
“elost 1 ” blockades impossible, 8 and if the right of a belligerent 
to cut off the sea-borne commerce of his enemy is recognised, 
it is now dillicult to contest the legality of long-range blockades, 
enforced by strategically placed units of patrolling squadrons 
out of sight of each other but within eas\ straining distance. 

It cannot, of course, be dispuled that the blockade insti¬ 
tuted, during the First and Second Great Wars, against the enemy 
countries by Great Jlrituin, with the successful co-operation of 
the American navy and that of the other Allied Nations, 
fulfilled the conditions laid down bv international law on the 
effectiveness of blockades. It drew a barrage against the 
enemy’s coasts and ports which amounted to a complete 
stranglehold on all his overseas trade. 

§ S11. Admissibility of long-range blockades. — It may there¬ 
fore be admitted that blockades conducted in strict accordance 
with the old rules are of little strategic value and that, in the 
circumstances of modern naval warfare, long-range blockades arc 
valid provided that they effectively prevent, the ingress to, or 

J Sir John Macdoncll, Snme notes on blockade, (.rutius Transactions, 
vol. 1 (1910). j». 100; Admiral Sir Herbert Kiehmund, Imperial defence and 
capture at sea (1932), ]»)>. 22 s et srtp; ( o loin bos. pp. 20K 209. 

2 Jtellot, The blockade of Germany, International Law Notes HOIK), 
p. 67; Sir William Malkin. Blockade , ILY.I.L. (1922 23), pp. 87 1)8; 
lioyc, Qnelqnes aspects da developpement drs regies dc la ncutralitc, in 
Hceiieil (1928), vol. 04, pp. 220 H srq.; Smith, op. eit ., pp. 11a 116; and 
Sanrtiford, 1/evolution du droit dc la guerre maritime et aerienne, Ile.cueil, 
vol. 68 (1030), pp. 021-631. 
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egress of all vessels and goods from, the blockaded area by sea, and 
provided also that they are properly announced and maintained. 

Underlying the juslilication of the measures taken by (.-treat 
Britain and her Allies against the enemy Powers during the two 
World Wars, there will be found the general principle that inter¬ 
national law will not allow neutrals to do for one belligerent that 
which the success of his adversary's navy prevents him from 
doing for himself. Legal doctrines must not be divorced from 
the circumstances under which t hey originated and under which 
they are developed. The Allied methods expressly aimed at the 
suppression of all the sea-borne commerce of the enemy; this 
has always been one of the important objects of naval warfare. 
They would have violated the basic principles of the law of 
nations had they attempted also to stop bona fide neutral 
trallic in goods for neutral destinations. Such trade must be 
safeguarded, but it cannot be truly said that neutral ports are 
blockaded because inquiries are made as to the ultimate 
destination or origin of goods on vessels making for such ports. 

The measures against Germany and her allies in both the 
two Great Wars show the importance of economic pressure 
when the exercise of the old naval methods are no longer 
possible as in the past. 1 

This point was emphasised in the award of the General 
Haims Commission between the United States and Mexico in 
the ease of the Oriental Xai'igatiun Company, where it was held 
that, under modern conditions of war, a change in the old 
principles governing blockades was justified. 2 

§ S12. Employment of aircraft in blockades. As aircraft 
play an important part in modern blockades, it is necessary 
to consider the uses to which they may be put and the rules of 
law applicable. Furthermore, neutral aircraft may endeavour 
to break a blockade and this point has also to he considered. 
If aircraft arc employed as auxiliaries to ships in enforcing 
a blockade, the question of the exercise by them of the right 
of visit, search and capture is at once raised. 3 The Hague 
Conference of 1022 23 was unable to make any recommendation 
regarding the use of aircraft in connection with naval opera¬ 
tions. The standpoint- of the Dutch delegation at that. Con¬ 
ference was that international law subjected t he right of capt ure 
of merchant, vessels by belligerent warships to well-defined 
rules; that there was no justification for the extension of this 

1 Hall, pp. 870-871. Cf. Oppoiilieiin, vol. ii, pp. 796 797. 

2 (1928) A.J.I.L., vol. 28 (1929), pp. 485-489. 3 See also below, $ 869. 
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right to aircraft which were unable to exercise over merchant 
ships or private aircraft a control similar to that exercised over 
merchant ships by warships. There is no doubt much force 
in this view, but it did not meet with general acceptance. 

§ 813. Aircraft subject to the same restrictions as war¬ 
ships.—In our opinion, if aircraft are used as auxiliaries to 
warships in a blockade, they must conform to the same rules 
applicable to warships; they, like the submarine, cannot be 
given greater powers of destruction or of endangering the lives 
of persons on board merchant vessels than are possessed by 
cruisers or other surface war vessels. Aircraft appear, in their 
present state of development at least, generally incapable of 
conforming to the requirements imposed on warships for 
ascertaining the character and destination of merchant ships, 
but even if they should be able to perform these functions in the 
future, it cannot be expected t hat t he rules will be altered in their 
favour. On the analogy of submarines, it will be recalled that it 
was agreed in the Washington Treaty of .1022 that submarines 
were under an obligation to comply with the existing rules 
relating to surface warships. This principle was later embodied in 
the London Protocol of 1036 to which forty-eight States, includ¬ 
ing Germany, Italy and Japan, had adhered by August I960. 1 

§ 814. Breach of blockade by aircraft. Neutral planes 
attempting to enter or leave a blockaded area are liable to 
capture during the whole course of their journey to and from a 
blockaded area, even if they break this journey by intermediate 
landings in order to obtain petrol or other supplies. Should 
the blockading force have any aircraft at its disposal, it will 
probably be for the Prize Court to decide whether there is an 
effective aerial blockade as distinct from a naval blockade. The 
Report of The Hague Jurists of 1923 stated that “this practical 
question may affect the extent to which belligerents will resort 
to blockade in the future, but it docs not affect the fact that 
where a blockade has been established and an aircraft, attempts 
to pass through into the blockaded area within the limits of the 
blockade, it should be liable to capture.” 2 

Itis also quite clear that goods carried in an aircraft, as well as 
the aircraft itself, arc subject to confiscation if engaged in leaving 
or entering a blockaded area in breach of the rules of blockade. 3 

1 See above, § 2K. 2 Keport on article 52. 

3 Cf. article 53 (1) of The Hague Air Holes of 102!i which provides for 
the capture of aircraft “engaged in breach of a blockade duly established 
and effectively maintained.” See also Spaight, Air power and war rights 
(3rd ed.), 1947, pp. 390 el seq. 
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Retaliation a j*i*u eu to Blockades 

§ 815. Basis of the doctrine.-— As we have already indicated, 
the measures against, enemy commerce adopted in the First 
Great War, and followed and extended in the Second Great 
War, were chiefly justified hy t he doctrine of retaliation. The 
doctrine is bused on the legal conception that a belligerent is 
entitled to employ against his enemy measures which would 
otherwise be illegitimate, in order to force him to cease from 
the commission of unlawful acts of warfare and to comply 
with the principles of international law. 1 In its prosecution 
of the war, a State cannot, in fuel, be reasonably expected to 
observe all the rules of warfare at the risk of its defeat or to 
leave its forces exposed to avoidable suffering when its adversary 
systematically breaks these rules. 

Reprisals must he distinguished from retortion which is 
“retaliation for legally permissible acts of a State which are of 
a cruel, discourteous, unfair, harassing or otherwise objectionable 
nature by acts of a similar kind, /.<■. acts that are legally per¬ 
missible/*- Nor does the doctrine of reprisals apply to the 
collective measures which an occupying Rower may take against 
the population of an occupied territory in retaliation for illegi¬ 
timate acts of hostility committed by the civilian population. 3 

All the codes of warfare published by States recognise the 
legitimacy of reprisals, blit every attempt which has hitherto 
been made to regulate them by international agreement lias 
been unsuccessful. These attempts were made at the Brussels 
Conference of 1871 and at The Hague Peace Conferences of 
1899 and 1907 with reference to war on land. No similar 
attempts have been made as regards naval warfare, but that a 
right of retaliation exists in land, air and sea warfare is 
incontestable. 

§ 8 Mi. Restrictions on retaliation. —In the course of 
reprisals or retaliations it follows that one Nation or its citizens 
are punished for t he w rongful acts of another, a measure in itself 
clearly repugnant to all feelings of justice. It has, therefore, 
been universally held that belligerents are bound not to resort to 
such a proceeding in haste or by the exercise of excessive 

1 Pearce Higgins, Retaliation in naval warfare, B.Y.I.L., vol. K (1927), 
pp. 129 110. See also Holland, Letters on war amt neutrality (1881-1913) 
(2nd ed.), pp. 1-21; Strupp, Die represalie im I olkerrvcht in Sticr-Somlo, 
Uundbueh des I’dlkerrrebt, 3rd vol., pp. 179 208. 

2 Note 5 to s. 300 of the. l : .S. Naval Warfare . 

8 Note 0 to s. 310, ibid . 
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measures, but only under pressure of necessity and when no 
other means appear to be capable of deterring the enemy from 
the commission of his offences. The methods of reprisals must 
be directly related to the wrong done by the enemy. 

The question involves fundamental ideas as to the real 
nature of war, whether it is a relation of State to State: and 
to what extent, if any, the citizens of a State, other than its 
combatant, forces, are involved. It is a subject on which much 
has been written. 1 When there has been a violation of the 
laws of war, retaliation in naval warfare is primarily directed 
against the delinquent State and may take the form of denying 
it and its citizens certain rights and immunities to which they 
arc entitled either by the general rules of international law or 
under special conventions. The only limitation on the right 
is the overriding law of humanity, lienee it is within the 
competence of the offended State to declare that certain 
property, otherwise immune from capture, shall cease to enjoy 
any inviolability, as a retaliation for its enemy’s illegal practices, 
and that trade which the belligerent subjects have hitherto 
carried on shall henceforth be restricted or forbidden. 

§ S47. Consequences on neutrals of belligerent retaliation. - 
It will rarely happen that illegalities committed in naval war 
by one belligerent will affect the other belligerent alone. 
Experience has shown that, neutral rights, or alleged rights, 
will be involved and that they are bound to come into eonlliet 
with the methods of reprisals adopted by the belligerents. In 
the Napoleonic wars, Great Britain, for the purpose of meeting 
illegal acts on the part of the French Government, resorted to 
reprisals at sea by the enactment of the Orders in Council 
of January 7 and November 11, 1807, and of t he Act of 1808 2 
which was passed for the purpose of u effectively accomplishing 
the object of such Orders.” Jn 1812, the United States went 
to war with Great Britain on account, amongst other reasons, 
of the exercise of the right, of retaliation against France, whereby 
its interests as a neutral Power wen. 1 prejudiced. The war of 
1812-14 was inconclusive as regards the objects for which it 
was waged, and the Treaty of Ghent wdiich established peace 
is silent on this important question. 3 Again in the course of the 
war of 1914-18, when Great Britain and France established 

1 The arguments are summed up in Westlake's Collected papers (1914), 
pp. 2511-2(14. Sec also Hall, p. 497; Oppcnliciin, vol. ii, pp. 563-565 and 
795-797; Hackwortli, vol. 6, pp. 181-182, and vol. 7, pp. 134-156. 

2 48 Geo. Ill, (?. 26. And i’olomhos, pp. 273 274. 

3 Wheaton, History of the law of nations , p. 585. 
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retaliatory measures against Germany and the other Central 
Powers, protests were made by the American Government and 
also by some other neutral States. In this ease, however, the 
United States and many other neutrals took up arms in the 
cause of Great Britain and her Allies and proceeded to perform 
acts on the high seas in eonjunction with the British Fleet for 
which, apart from the doctrine of retaliation, it may not be easy 
to find a safe line of legal defence. He fere nee is here made to 
the great work done by the United Stales Navy in co-operating 
towards the establishment of the North Sea barrage and in 
the laying of minefields between Orkney and the coast of 
Norway, in order to restrict the passage of (ionium sub¬ 
marines and to limit their access lo the Atlantic through the 
southerly and more dangerous channels. On this co-operation, 
the late Professor Ilydc made the following observation: “ the 
nature of the service in which those vessels were then engaged 
and the effect of their operations (if not so thwarted) upon the 
duration, if not the outcome of the conflict, together with the 
insufficiency of other means of combating them, will doubtless 
be acknowledged to have justified recourse to this extra¬ 
ordinary and ctlicacious measure, despite the restrictions which 
it necessarily imposed upon neutral shipping/' 1 

§ SIS. Examination of British retaliation in 1915 17. The 
British reprisals in the First Great War were initiated by the 
Order in Council of March 11, 1915, which directed that no 
neutral vessel was to be allowed to proceed to any German 
port or to sail therefrom with goods laden in such port. Goods 
on board were to be discharged in a British or French port: and 
detained for the duration of the war. Vessels carrying goods 
to any port other than German, hut with an enemy dest ination, 
were subject to similar treatment, as were also vessels having 
on board goods of enemy origin or enemy ownership. This 
Order was extended to the other Central Powers on January 10, 
1917. On February 10, 1917, a more stringent Order in Council 
was issued by the British Government, following on the German 
War Zone decree of January 31, 1917, which was described as 
being “ in flagrant contradiction with the rules of international 
law, the dictat es of humanity, and the treaty obligat ions of the 
enemy.” Under this Order, all vessels encountered at. sea on 
their way to or from a port in any neutral country affording 
means of access to enemy territory, without calling at a British 
or Allied port were, until the contrary was established, declared 
* Vol. iii, pp. 1944 1915. 
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to bo carrying goods with an enemy destination or of enemy 
origin, and were to be brought in for examination and, if 
necessary, for adjudication by a Prize Court. Goods found to 
be of enemy origin or destination and the vessels carrying them 
wore liable to condemnation. It will be noticed that the com¬ 
plications caused by the use of the term “ blockade ” in the 
Napoleonic Orders in Council were avoided by the non-user of 
this term in these Orders in Council, though the effect un¬ 
doubtedly was of a similar character to that obtained by a 
blockade. 

§ 8 “ The Zamora ” and “ The Leonora ” judgments.—It 

may be well at this point to note that when the Privy Council 
decided in the case of The Zamora 1 that the Prize Court was 
not bound by executive acts which violated the law of nations, 
it laid down the principle that as regards Orders in Council 
authorising retaliation, the facts recited as showing that a 
case for reprisals existed would be treated as conclusive as to 
the opinion of His Majesty's advisers of the best and only 
means of meeting the emergency, but it would not preclude 
the right of the Court to hold that the means taken were 
unlawful as entailing on neutrals a degree of inconvenience 
unreasonable considering all the circumstances of the ease. 

The facts which led to the issue of these Orders in Council 
decreeing retaliation first, against the German and then against 
the other Central Powers were recapitulated by Sir Samuel 
Evans in his judgment in the ease of The Leonora . 2 The whole 
of this judgment is a masterpiece of learning and research, and 
whether one agrees with it or not, a careful study show's that 
it is remarkable for the clarity of exposition and legal acumen 
which characterised the decisions of that learned judge in his 
prize work. His view that the British reprisals were justified 
and lawful was upheld by the Privy Council. 3 

§ 850. Principles of retaliation as affecting neutrals.—That 
neutral rights arc not ignored has, on more than one oecasion, 
been emphasised by British Prize Courts. In the case of The 
Stigstad , Lord Sumner said “ The function of a Prize Court is, 
in protection of the rights of neutrals, to weigh on a proper 
oecasion the measures of retaliation which had been adopted 
in fact, and to inquire whether they arc in their nature and 
extent other than commensurate with the prior wrong done, 
and whether they inflict on neutrals, when they are looked on 
as a whole, inconvenience greater than is reasonable under all 
1 [1910] 2 A.C. 77. 8 [1918] P. 182. 8 [1919] A.C. 974. 
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the circumstances.” 1 In t he following passage from tin? same 
judgment, the Privy Council proceeded to explain the principles 
which were to guide it in ascertaining t he reasonableness of the 
restrictions to which neutral trade was subjected: “ In con¬ 
sidering whether more inconvenience is inflicted upon neutrals 
than the circumstances involve, lhe frequency and the enormity 
of the original wrongs are alike material, for the more gross and 
universal those wrongs arc, the more are all nations concerned 
in their repression, and bound for their part to submit, to such 
sacrifices as that repression involves. Contraband, blockade 
and unneutral service may also be treated, as in fact they are, 
as illustrations of the broad rule that belligerency and neutrality 
are states so related to one another that the latter must accept 
some abatement of the full benefits of peace in order that the 
former may not be thwarted in war in the assertion and defence 
of what is the most precious of all the rights of nations, the 
right to security and independence.” 2 

§851. Judgments of the French and Italian Prize Courts 
in the war of 1914 18 - The French Prize Courts, in so far as 
they were concerned with the administration of the French 
retaliatory measures, were limited to questions of lhel as to 
whether the cargoes affected were or were not within the 
operation of the particular decrees in force. They never 
expressed any opinion on their conformity with the law of 
nations. 3 That is in general accord with the position of Prize 
Courts both in France and most, other European countries, 
where they have not the independence from executive control 
which characterises, in such a remarkable manner, the position 
of the British and American Prize Courts. Though the Italian 
Prize Courts are in exactly the same situation as in the other 
continental countries regarding the binding character of 
executive orders, still, in one case before them, they laid down 
principles very similar to those enunciated by the British 
Courts. In the case of The Cervignano , 4 the Italian Court held 
that it was legitimate for belligerents to take, as a basis of their 
action, the particular measures resorted to bv their enemies, 
provided such actions did not; violate the imperious obliga¬ 
tions of humanity,” and wore capable of being included under 

1 [19101 A.C. 279. 

8 Sec also the judgment of The Privy Council in The Leonora (supra), 
which dealt in an admirable manner with retaliation. 

8 The Almazttra (1920), Journal OJJicieL April 29, 1920. p. 0502; The 
United States (No. 2), (1921) ibid., August. 20, 1921, p. 9742. 

4 (1917) Cazetta Ujjlciale , April 23, 1917, No. 93. 

22 
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the rules of maritime law, characterised as they were at the 
actual time by the supreme effort which each group of bel¬ 
ligerents was making in order to annihilate the sea-borne 
commerce of his adversary and prevent him from obtaining 
supplies of arms and ammunition. 

§852. Illegality of the German retaliations. - A fact on 
which special stress must be laid is that the reprisals ordered 
by Germany and the Central Powers in the war of 1U11-18 were 
far different in their operation from the measures adopted by 
the Allies, as they involved in the course of their execution 
the destruction of no less than 1710 neutral ships and the 
consequent death of over 2000 neutral seamen. On tlie other 
hand, the British retaliatory measures were enforced in a 
manner which never violated the laws of Immunity or caused 
the loss of neutral lives or the destruction of neutral property. 
It may be interesting at this point also to mention that the 
validity of the German declaration of war zones and the 
indiscriminate sinking of vessels at sight did not come up for 
adjudication before the German Prize Courts. These Courts 
decided that all these measures were actions of the executive 
Government relating to operations of war, and were therefore 
not within their competence. 1 Their jurisdiction only applied 
to acts done by the captors after the seizure of ships; so that 
if the destruction took place for any other reason, and without 
the vessel having been seized in prize, the Court was incom¬ 
petent. 2 Neutral claimants were thus deprived of all means 
of access to the Courts for the prosecution of their claims or for 
the examination of the legality of the acts done. 

§ 858. Neutral criticisms of retaliation.—In spite of the 
great differences existing between the German and the British 
retaliatory measures, the position taken by the British Govern¬ 
ment and the British Prize Courts was nevertheless criticised 
by some neutral publicists and statesmen, chiefly on the 
ground that international law grants to neutral Powers certain 
rights of commerce with belligerent States and these rights 
may not be interfered with except, by the recognised methods 
of blockade, contraband and unncutral service. To this the 
answer appears to be that given by the Privy Council in The 
Stigsdad and The Leonora , namely, where inconvenience is 

1 Hamburg Prize Court in The Eemlmul and The (iansinlnnd , Sep¬ 
tember 2, 11117, affirmed November 1, 1017, Jurisprudence alien t unde en 
matter e de prises, p. 20(i. 

* Ibid. Cf. The Geertruida (1017), ibid., p. 228. 
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caused to neutrals and their rights are limited by retaliation, 
in estimating the burden imposed upon them, regard must 
be had to the enemy’s original offence which provoked the 
means of retaliation, and the neutral must accept, as the 
price of deliverance from his peril, the burden which he 
may be called upon to bear. The belligerent is doing some¬ 
thing for the neutral which the neutral ought to have done 
for himself. 

§ 854. Position of neutrals with reference to belligerent 
reprisals. Hut there does remain a grave difficulty, that of 
ascertaining who is the real offender among tlie belligerents 
—who in fact first broke the law. This is not by any means 
always easy, and where reprisals are decreed which interfere 
with neutrals, it is the neutral who lias to decide this difficult 
question of fact. It is against tin? original wrongdoer whose 
violation of law has given the other belligerent a right of 
retaliation that the neutral must bring his complaint. The 
neutral is not allowed by the Hritish Prize Courts to dispute 
the facts giving rise to a right of retaliation. He is not allowed 
l>y the German Prize Courts to call into question the retaliatory 
measures at all. He is therefore at a disadvantage. It may 
he that the employment of an international commission of 
inquiry to ascertain facts on which orders for retaliation are 
based may be a part solution of the difficulty; but on the 
whole subject, the chief remedy for injuries caused to neutrals 
by the illegal acts of belligerents lies in the hands of the neutrals 
themselves. They must, if they demand complete exercise 
of their rights, group themselves together and undertake the 
duty of opposing the belligerent who has, in the first instance, 
violated the laws of war. 

§ 855. When retaliation is justified.—On the other hand, 
a belligerent would have but a poor chance if he relied solely 
on a neutral State’s isolated intervention against his adversary’s 
illegalities. Neutrals are slow to sacrifice the peace which 
they enjoy, especially when their position is one which is 
bringing them great material gains. When they do move, 
their first steps are invariably diplomatic and these are fre¬ 
quently dilatory. The belligerent who is the prime sufferer 
from the breaches of the law by his enemy will undoubtedly 
refuse to fight with his arms tied by legal regulations. The 
right to retaliate has been claimed as a belligerent right, and 
not as being “ a concession by the neutral.” “ It is enjoyed 
by law and not on sufferance and doubly so when, as in the 
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present ease, the outrageous conduct of the enemy could be 
treated as acts of war by all neutrals.” 1 This statement of 
Lord Sumner which had direct reference to the German 
violations of international law in the First Great VY r ar applies 
with greater force to the Second Great War. 

In Great Britain, at any rate, the exercise of retaliatory 
measures is subject to review by the Prize Courts which are 
independent of executive control; but individual States will 
best consult their own interests bv becoming themselves strong 
and prompt defenders of international law and order and so 
prevent occasions from arising when an injured belligerent 
finds retaliation his only weapon of defence. It is in the 
general interests of mankind that wars should be brought to a 
termination as speedily as possible. Lord Grey in his book 
entitled Twenty-five / fears (1892-1910) says; “One lesson from 
the experience of the war is that we should not laud ourselves to 
observe any rules of war, unless those who sign them undertake 
to uphold them, by force if need be. against an enemy who 
breaks them.” lie communicated these ideas to Mr. Theodore 
Roosevelt, who, in a letter dated February 1, 1015, expressed 
his concurrence. 2 3 

§ «S5(j. “ The Cysne ” case.—After the conclusion of the First 

World War, some of the rules regarding retaliation were con¬ 
sidered by a Mixed Arbitral Tribunal in the ease of The Cysne , a 
Portuguese ship sank by a. German submarine in 1015. The 
Tribunal held that there is no legal just ideation for reprisals 
except when they have been provoked by an act contrary to 
international law. This means that they are not admissible 
except against the State held guilty of the original violation of 
international law. It is conceivable that such legitimate 
reprisals may indirectly injure the subjects of the innocent 
neutral. But in the present ease the reprisals were aimed 
directly and deliberately against neutral subjects. As Portugal 
had not violated, in relation to Germany, any rule of inter¬ 
national law, acts of reprisal directed against her were contrary 
to international law.' 1 

§ 857. Germany’s violations in the Second World War. — 
Germany once more resorted in 1939 to the lawless system 
of warfare which became characteristic of her conduct of 
war. in April 1910 she openly announced that she regarded 

1 Judgment of the Privy Council in The Leonora , [10101 A.C. 974. 

2 Veil, ii, pp. 102, 143. 

3 Annual Digest, 1929 -30, pp. 487 -490, 
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herself as entitled to destroy all neutral ships sailing to a 
British port, and her attacks included the bombing and machine- 
gunning of vessels and their crews in circumstances of great 
inhumanity. In August MM) she proclaimed a “ total block¬ 
ade ” of the British Isles and declared that “ in the /one of 
military operations,” which extended from the French Atlantic 
coast, near the mouth of the Loire, and proceeded up the 
Belgian and Dutch coasts to Bergen in Norway, every ship 
would he sunk. 1 The declaration of this so-called “ total 
blockade ” was unlawful since the German naval forces were 
wholly insufficient to bar access to such a vast area, which was, 
moreover, controlled by the overwhelmingly superior British 
fleet. There is no doubt that the methods pursued by Germany 
in her ruthless submarine, mine and air warfare represented 
the recurrent breach of several established principles of 
international law. In particular, she violated the London 
Protocol of M30, under which she bound herself not to sink 
merchant vessels before making adequate provision for the 
safety of the passengers and crew. She also violated several 
provisions of The Hague Conventions of 1007 to which she was 
a party: the Eighth Convention which prohibits the laying of 
mines without taking every possible, precaution for the security 
of peaceful shipping, and which, further, imposes the duty of 
notification of danger /ones as soon as the mini's laid by a 
belligerent cease to be under observation; the Tenth Conven¬ 
tion which provides for the protection and immunity from 
capture of hospital ships; the Eleventh Convention which 
declares the postal correspondence of neutrals or belligerents 
found on board a neutral or enemy vessel at sea to be inviolable, 2 
and also exempts from capture, and consequently from destruc¬ 
tion, ships engaged in coastal fisheries and small local trade. 3 
In addition, German commanders constantly infringed the 
immemorial tradition of the sea crystallised in article 11 of the 
Brussels Convention of 1010 for the unification of certain 
rules of law respecting assistance and salvage at sea ” which 
enacts that every master of a merchant vessel must render 
assistance to every person, even though an enemy, found at sea 
in danger of being lost.” 4 Germany’s conduct- of nav al and 

1 l ’.S. Naval War College, International laxv documents (1040), pp. 41 > 52. 

® See, for instance, the sinkings of The Tarakuui Mara , The Simon 
Bolivar , The Yorkshire anil The Dunbar Castle, 

8 It lias been estimated that over 000 fishing vessels were bombed, 
machine-gunned or sunk by Germany during 1030-41. 

4 Treaty Series (1013), No. 4. See also above, § 305. 
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air warfare was so reckless that, her cruisers, submarines and 
aircraft did not even spare lifeboats, lighthouses and lightships 
or their defenceless crews 1 whose object is to protect the ship¬ 
ping of all nations and mitigate for their fellow-sailors the 
natural dangers of the sea. 

§ 858. British Government's undoubted right of retaliation. 
—These numerous breaches by Germany of the laws and 
customs of war and of the obligations of humanity gave Great 
Britain 44 an unquestionable right of retaliation ” which she 
enforced by the Order in Council of November 27, 11)89, 2 
placing an embargo on all goods laden in an enemy port, 
including a port in territory under eneinv occupation or 
control, and also on all goods which, although not on board 
a vessel sailing from an enemy port, were of enemy origin or 
ownership. The retaliatory measures so adopted against 
Germany were extended to Italy by the Order in Council of 
June 11, 1940, 3 and to Japan by the Order in Council of 
December 12, 1911, 4 bv reason of the treaty of military alliance 
existing between these three Powers and their common asso¬ 
ciation in the infringement of the rules of international law. 
By the Order in Council of July 17, 1910. the provisions con¬ 
tained in the two previous Orders in Council of November 27, 
1989, and June 11, 1910, were 1 4 made applicable to civil aircraft 
in the same way as they applied to merchant vessels. 5 The 
same extension was enforced against Japanese civil aircraft 
by the Order in Council of December 12, 191-1. 

As the German and Italian breaches of the rules of warfare 
continued to increase in violence, Great Britain found herself 
compelled to resort to further reprisals against the enemy’s 
commerce. The Order in Council issued on July 81, 1940,® 
decreed that any vessel on her way to or from a port affording 
means of access to the enemy territory or the enemy armed 
forces, and not provided with a ship's 44 navicert ” valid for 
the voyage on which she was engaged, would be deemed, unless 

1 Many examples could he given of those attacks, thus The East 
Dudgeon lightship was attacked by the Germans on February 0, 19-40, 
whilst the Trinity House ship The Alert was attacked on August 3, 
1940. 

2 S.li. & ()., 1939, No. 1709. 

3 I bid., 1940, No. 979. 

4 Ibid 1911, No. 2130; and later to Finland, Hungary, Rumania, 
Bulgaria (Order of January 22, 1942. ibid., 1942, No. 98), and to Thailand 
(Order of March 5, 194-2, ibid.. No. 482). 

5 Ibid., 1940, No. 1324. 

* Ibid., 1940, No. 1430. 
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the contrary was established, to be carrying contraband or 
goods of enemy origin or ownership and would be liable to 
seizure as prize. Similarly, with regard to goods consigned to 
a place from which they might reach the enemy territory, the 
Order in Council established a presumption of enemy destina¬ 
tion if ( hey were not covered by a valid cargo “ navicert,” 
and in the ease of goods outwardly bound, a presumption of 
enemy origin or ownership unless provided with a valid 
certificate of origin or interest. The steps taken against 
Germany and Italy were applied to Japan by the Order in 
Couneil of December 12, IBM. The measures thus enforced 
by Great Britain against the three “ Axis ” Powers amounted 
to a real blockade of the enemies’ coasts and ports as they 
effectively intercepted all I heir sea-borne communications and 
commerce. 

§ srg). Enforcement of British retaliatory measures.—In 
addition to the established penalties against ships and cargoes 
guilty of breach of blockade, Great Britain found herself in a 
position to exercise in the First Great War an efficient super¬ 
vision over neutral commerce by withholding shipping facilities 
at her ports to neutral shipowners and traders unwilling to 
comply with the conditions laid down by her that “ no vessels 
owned, chartered or controlled by them should carry any 
cargoes proceeding from, or destined to, an enemy country.” 1 

The measures taken by the British Government in March 
1015 and February 1017 were adopted by the United States 
when they entered the war in April 1017, and they based 
their j list i heat ion not only on the belligerent purpose of using 
pressure on the enemy, but; also on the broad ground of “ public 
utility.” 2 At the same time, the American Government 
denied any intention of hampering neutral commerce by these 
means, but declared that because of the stringency of its own 
supplies, its own needs and those of its allies came first. In 
January 1018 the American regulations for licensing bunkers 
prohibited the chartering of neutral vessels by the enemy or 
by persons unacceptable to the United States War Trade 
Hoard. Moreover, ships which were bunkered were to carry 
approved cargoes and were not to be sold or laid up without 
the consent of (lie Board. The same practice was pursued in 
the Second World War. 

§ 860. Modern system of economic warfare.— The policy 

1 Parliamentary Paper , Miscellaneous, No. 2 (1010) fCmd. 8145]. 

2 U.S. Foreign ltdafions, 1017, Supplement No. 2, vol. ii, pp. 861 et scq. 
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of control over neutral trade exorcised by Great Britain and 
the United States in the First Great War was reintroduced 
by the British Government in 1040 in tlie form of “ship’s 
warrants ” 1 applicable to whole shipping lines and companies 
which were willing to enter into satisfactory undertakings with 
the .Ministry of War Transport to utilise always the system of 
41 navicerts ’’ already referred to. Failure to obtain a “ ship’s 
warrant precluded every ship of the line or company in 
question from having access to the facilities for bunkering, 
dry-docking and repairing, insurance, stores and other services 
available at British ports. On t he other hand, a ship to which 
a “ warrant ” was granted was hound to observe strictly the 
undertaking entered into, and any breach of its provisions 
rendered her liable to seizure, and, in addition, all vessels of 
the same line could be prohibited from trading at any British 
port. 

A further method inaugurated in the following year was 
to withhold “ ship’s warrants ” and “ navicerts ” from vessels 
and goods insured with enemy companies. 2 The justification of 
this method lay in the fact t hat a neutral owner who benefited 
the enemy's finances by insuring his ship or cargo with an 
enemy insurance company was not. entitled to obtain any of 
the advantages offered at British ports. The economic weapon 
was thus effectively used to throttle the enemy’s commerce. 
Pre-emption of all kinds of commodities reduced the supply 
of available goods to the enemy. Black-listing and the 
freezing of enemy’s assets and finances restricted the trade 
operations of enemy-controlled individuals and firms outside 
the enemy territory. 

Valuable information on all these points was collected in the 
First World War by the Ministry of Blockade, which was merged 
in the Ministry of Economic Warfare in the war of 1689-45. 3 

In the adoption of all these economic measures against 
Germany and her allies, Great Britain disclaimed any desire 
of extending the blockade to neutral ports or coasts. Where 
no risk existed that goods intended for a neutral destination 
would fall into the enemy’s hands, the British Government 
was willing to allow imports into neutral countries adequate 
for domestic consumption, though not for re-export to other 

1 Dec laration of Sir Konnld Cross, Minister of Shipping, The Times , 
July «0, 1640. And sec* supra, §$ 782 784. 

2 Announcement of the Ministry of Economic Warfare, February 26, 
1941, Lloyd’s List. February 27, 1941. 

* See supra , § 785. 
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countries. It was further the policy of His Majesty’s Govern¬ 
ment. not merely to permit such adequate supplies to pass 
through British controls, but also to assist neutrals in obtaining 
them. Great Britain was thus endeavouring to lind a solution 
to the objections advanced by neutrals against, any inter¬ 
ference with their commerce. The method of granting “navi¬ 
certs,” “ mailcerts ” and “ ship's warrants ” to neutral traders 
and shipowners proceeded on the footing that every effort 
should be made to ease the burden of the retaliatory measures 
instituted against Germany, Italy and Japan in so far as they 
affected ge nuine neutral traffic, provided the overriding object 
of cutting off the overseas trade of the enemy was not impaired. 

After the entry of the United States into the war in December 
1941, full collaboration was established between the British 
and American Governments in the whole field of blockade 
and economic warfare. 1 

§861. British explanation of its retaliatory acts.—In the 
exercise of its right to enforce reprisals against t he “ Axis ” 
Powers, the British Government declared itself satisfied that 
it was fully observing the rule of international law which 
required that they should be appropriate to the situation 
created by the illegalities of the enemy and should not inflict 
upon neutrals more inconvenience or damage than was 
inevitable under the circumstances. In contrast with the 
German, Italian and Japanese attacks upon neutral lives and 
property which violated the principles of international law 
and the dictates of humanity, the British retaliatory measures 
were enforced without risk to neutral ships and cargoes and 
with scrupulous respect for the lives of the passengers and 
crew on board. Moreover, in all the Orders in C ouncil issued 
by Great Britain, it was expressly laid down that “ the law 
and practice in prize shall, so far as applicable, be followed 
in all eases ” and “ that proceedings may be taken in any 
Prize Court having jurisdiction to which the Prize Court Rules 
apply.” This affords in itself a serious guarantee to neutral 
claimants ensuring that all proceedings under the retaliatory 
orders may be duly submitted to a properly constituted judicial 
Tribunal and determined in accordance with the ordinary 
rules of prize procedure. 

§ 862. Suggested future rules on retaliation. — It should be 
emphasised, however, that reprisals constitute an exceptional 

1 Statement of the Minister of Economic Warfare, Hansard (Commons), 
voi. 677, coll. 1624-1025 (February 17, 1942). 

‘ 22 * 
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measure which must be sparingly exercised and which should 
not be resorted to except in cases of imperious necessity and 
when all other means have failed. The great danger of 
retaliation is that it rests frequently on political rather than 
legal considerations. 1 Its exercise may therefore lead to 
grave abuses by an unscrupulous and lawless belligerent. In 
such a case, the objections which may legitimately be raised 
against it arc so overwhelmingly grave that the whole subject 
appears to require complete re\isiou. Hut so long as the inter¬ 
national community does not provide an organised machinery 
for compelling a delinquent belligerent to refrain from the 
commission of illegal acts, retaliation appears justifiable on 
condition that it is properly conducted and controlled. 

The following conclusions may lx* submitted as a lirst step 
towards tlx* future consideration of the right of retaliation: 
(1) retaliation is a right of the belligerent which must be 
exercised only after the greatest provocation and as a last 
resort; (2) retaliatory measures should bo directed only against 
t.hc enemy and be strictly related in character to tlit* wrong 
complained of; (3) in I he exercise of retaliation, tlx* fundamental 
laws of humanity must be strict 1\ observed; (1) in all eases of 
retaliation which involve* inconvenience or dot riincut, to ncut rals, 
belligerent Prize Courts should have jurisdiction both to 
inquire into the facts alleged as giving rise to the retaliatory 
measures and also to decide whether tlx* means adopted inlliet. 
on neutrals a degree of inconvenience in excess of that, necessary 
to terminate the enemy’s illegalities; (5) neutrals should be 
allowed compensation in all eases where there is undue delay 
in dealing with their eases in the belligerent Prize Courts under 
retaliatory orders, or where a detention of ship or cargo takes 
place by the captors in consequence of an erroneous application 
of such orders. 2 

§ 86:*. Reprisals in U.S. Regulations. Several of these rules 
are now incorporated in section 310 of the United States Law 
of Naval Warfare whose main provisions are as follows: (a) 
Character and Purpose . Reprisals between belligerents are acts, 

1 Sir Erie Richards, The. British prize courts and the war, It.Y.I.L., 
1020-21, p. SMI; Hrierlv, pp. .*{21 :{20, and International taw in England, 
E.Q.K., vol. ;*il H {.">), p. 27; Rowsnn, Modern blockade: some legal aspects, 
H.Y.I.JL., veil. 2.‘{ (1016), pp. :*4fi- :{.>:*; Colon i bos, pp. 282 28.'»; Scliwarzcn- 
berger, A manual of international tore (:*rd cd.), 10.72, pp. 81 82; Smith, 
op. eit., pp. 144-147; and Laulcrpucht, The limits of the operation of the luw 
of war , H.Y.I.L., vol. :J0 (107:*), p. 224. 

2 Pearce Higgins, Retaliation in A 'aval Warfare , B.Y.I.L., vol. 8 (1027), 
p. 145. 
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otherwise illegal, which are exceptionally permitted to a bel¬ 
ligerent as a reaction against illegal acts of warfare 1 committed 
by an enemy. The illegal acts justifying reprisals between 
belligerents may be* committed by order of a (iovcnimnil, by 
order of military commanders, or by the armed forces of a 
belligerent acting without higher authorisation. The purpose 
of reprisals is to induce compliance with the laws of war; 
(b) When employed. Hcprisals are never to be taken merely 
for revenge but only as a last resort to induce an enemy to 
desist from unlawful practices. Whenever possible, the injured 
belligerent first must attempt to obtain the cessation of the 
illegal acts through methods other than reprisal. Acts taken in 
reprisal should he brought to the attention of the enemy, and of 
neutrals, if necessary, in order to achieve maximum effectiveness. 
Hcprisals must cease as soon as they have achieved their 
objective, which is to induce a belligerent to desist from illegal 
conduct and to comply with I he laws of war; (c) Form* of 
Reprisal. The acts resorted to hv way of reprisal need not 
conform to those complained of by the injured belligerent, but 
should not be excessive or exceed the degree of violence com¬ 
mitted by the offending belligerent; (d) Objects of Reprisals. 
Subject to the prohibitions enumerated in para, (e) below, 1 
reprisals may lawfully be taken against enemy individuals (/.*>. 
members of the armed forces and of the civilian population) and 
property. 

1 Para. (e) prohibits reprisals against prisoners of war, wounded, siek 
and shipwreeked members of armed forces at sea, wounded and siek 
personnel in tin 1 field and civilian persons and their property as defined in 
the Geneva Conventions of ltd!). See supra, § 
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THE RIGHT OF VISIT, SEARCH AND CAPTURE 

§ H(»-L Belligerent right of visit and search.—The right of 
visiting and searching during war all merchant ships upon 
the high seas, fc ‘ whatever be the ships, whatever be the cargoes, 
whatever be the destinations is ail incontestable right of the 
lawful)j r commissioned cruisers of a belligerent nation.” 1 
“ Belligerents have a full and perfect right to capture enemy 
goods and articles going to their enemy which are contraband 
of war. To the exercise of that right the right of search is 
essential. It is a means justified by the end. It has been 
truly denominated a right growing out of, and ancillary to, 
the greater right of capture.” 2 

These statements made by two great judges, one English, 
Lord Stoweli, the other American, Chief Justice Marshall, 
bring out wit h clearness the reason for the existence of the 
right of visit and search. It is not an independent right, but 
is included in the right to cap tun? enemy ships and cargoes 
and in the right to prevent neutral ships from carrying contra¬ 
band, engaging in blockade or rendering unueutral service 
to the enemy. 3 

§ HO/5. Old origin of the right. The right of visit and 
search is very ancient in its origin. It is implied in the 
Consolato del Mare under which enemy goods were liable to 
capture on board neutral ships. Its existence is already 
recognised in treaties concluded in the fifteenth century. 
Thus, a treaty was entered into at Tournai in 1107 by the 
plenipotentiaries of Charles VI, King of France, and of William, 
King of Holland. 4 We find the right applied in England in 1591 
to the ease of four Dutch ships brought, before the Privy 
Council. Detailed rules on the exercise of this right are also 
contained in the Instructions given by Henry VIII to Admiral 
Sir Edward Howard in 1512 enjoining upon the vessels of his 
fleet “ to visett & exarnyn ” vessels encountered on the sea . . . 

1 The Maria , |I799J 1 C. I lob. .‘HO, 000. 

2 The Ncrridv, [1815] 0 Crunch. 888, 427. 

2 Pearce Ili^iriiis, Lc droit dr visile el de capture dans la guerre maritime , 
Kwiifril, vol. 11 (11)20), pp. 70 100. Sec also Hyde, vol. 3, pp. 1058 -1904, 
and I lack wort fi, vol. 7, pp. 175 178. 

4 Nys, Droit international , vol. iii, p. 080. 
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and if found that “ such goodes or any parte thereof appertcign 
to enuemycs or that tlier he any suspeetion thereof,” “ then 
the said vessellvs with their goods, Ministers and Governors of 
tlie same,” shall he brought surely and safely “ hcfor the 
admirall to th* entent that in east* they he founde true 
marehauntys, without suspition or colouring of ennernys goodes, 
they may he enlarged and suffered lre< ly to passe at their 
lihertie; ells the goodes and shippes appertcyning to ennemyes 
to he taken as to the said admirall and the lawes of the sea 
shall he thought good and apperleign.” 1 In .France, the 
Onionnance of 1584 provided that all vessels were held hound 
to submit to visitation and search bv regularly commissioned 
ships of war 2 and this Ordinance, as well as that of 1081, 
sanctioned the confiscation of vessels resisting search. 

§ SHU. Justification of the right. The right of visit, and 
search is to-day uncontested. The control which belligerents 
exercise over all merchant ships in war-time arises from the 
fact that States refuse to undertake any responsibility for 
trade in which their subjects engage. The neutral Govern¬ 
ment by refusing to accept any liability in this respect waives 
the right to complain of what in time of pence would normally 
be an outrage to its (lag, so long as the right of visit and 
search is exercised in accordance with principles which have 
received general acceptance. The belligerent, being left to 
protect himself against all intervention in war by neutral 
merchants and shipowners to his disadvantage, defends himself 
by the exercise of the right of visit and search. Kent, a dis¬ 
tinguished American writer, puts the whole subject in a nutshell 
when he says “ the duty of self-preservation gives to belligerent 
nations this right.” 3 

Insurgents who have not received recognition of belligerency 
cannot exercise the right of visit and search. If they attempt 
to do so, they incur the danger of being treated as pirates. 4 
But where the master of a ship sails in ignorance of war and 
resists search on the supposition that the visiting cruiser was 
a pirate, it was held in an old English ease that he acted under 
an innocent: misapprehension and the ship was released. 6 

So long as a state of war lasts, so long may belligerents 
continue to exercise the right of search. An armistice does 

1 RyiiKTs, Foederu, vol. 13, p. 22!). 

2 Itcddic, It (searches in maritime international lax r, vol. i, pp. 87-88. 

a Commentary on international law (2nd cd.), p. 304. 

4 The IJuascar , Pitt-Cohbett, Leading cases on international Itnv (5th cd.), 
vol. i, p. 209. 8 The St. Juan Baptista , [1803J 5 C. Hob. 33. 
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not terminate a war, and during its existence, in the absence 
of any special provisions to the cont rary, neutrals must cont inue 
to refrain from doing any act which they arc not entitled to do 
during the continuance of hostilities. 

§ 807. Locality of its exercise.—The right of visit and 
search inav be exorcised on the high seas and in the territorial 
waters of the belligerents, but not in neutral territorial waters. 1 
There are also certain parts of the sea which by international 
agreement have been placed upon the same footing as neutral 
territorial waters, such as three miles from the entrance to 
the Sue/. Canal and. as between Great Britain ami the United 
States, a similar extent of the sea from the entrance to the 
Panama Canal. Seas like the Baltic and the Black Sea over 
which special restrictions were formerly claimed must, now be 
classed as forming parts of the high seas in which belligerent, 
operations are allowable. We may therefore lay down the 
general rule that a belligerent can carry out visit and search 
anywhere outside neutral territorial waters and such portions 
of the sea as have been neutralised by international agreement. 
Whether in any war a belligerent will refrain from its exercise in 
certain other areas of his naval operations is a matter solely with¬ 
in his discretion. Any limitations sought to he imposed on bel¬ 
ligerents in this respect: would introduce new dillieulties into the 
conduct of naval warfare and would prove so burdensome to 
them that they would continue to demand freedom to exercise 
their rights wherever they may be thought to he necessary. 2 

§ 868. Who may exercise the right.—Warships of the 
belligerent States, duly commissioned, are alone entitled to 
carry out the right, of visit and search to-day. This is the 
general principle, but as regards the one or two States which 
are not parties to the Declaration of Paris, 1856, the right can 
be exercised by privateers, although, iu point of fact, it has 
never been so exercised in any modern war. 

A submarine, being a public vessel of war, is entitled to 
exercise the right of visit and search of merchant vessels subject, 
however, to the fundamental condition that she should observe 
strictly all the rules laid down for surface warships. 3 

In the ports and harbours and on the coasts of a belligerent 

1 Article 2 of The Hague Convention (No. 13) of 1007. See also 
supra, § 700. 

2 U.S. Naval War College, International law topics , 1005, pp. 48 -61. 

3 Colombos, p. 285. For an example of a capture effected by a sub¬ 
marine in the Second World War, see the French case of The Chemnitz , 
[1940J R.D.P., p. 75. 
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State?, the? duty of undertaking the search of vessels which 
enter them is frequently carried out by the Customs auth¬ 
orities. Where vessels and goods are seized in prize by such 
officials afler search, the seizure is valid. 

§ 869. Visit and search by aircraft.—Aircraft came into 
prominence during the First Great. War and occasionally they 
exercised the right of visit and search, but, like the submarine, 
German planes wen* chiefly noticeable for the way in which 
they bombed merchant ships in defiance of the rules of inter¬ 
national law hitherto observed by warships. The German 
practice in that war as regards the use of aircraft against 
merchant ships met with strong reprobation, and when sub¬ 
marines were being discussed at the Washington Conference 
of 1922, *an attempt to deal with aircraft, was made, but the 
difficulties regarding their employment wertr felt to be so great 
that the subject was not further proceeded with. 

Following these discussions, a Commission of Jurists, 
together with their naval and military advisers, met at The 
Hague? from December 11 , 1922, to February 19, 1923, for the 
purpose of formulating a code of rules for the use of aircraft 
and of wireless telegraphy in time of war. The question of 
the employment- of military planes for the visit and search of 
merchant ships was examined at. great length, but unfortun¬ 
ately the Commission was unable to agree upon any rules on 
the subject. The British Delegation maintained that the 
problem was analogous to the exercise of this right bv sub¬ 
marines and that the most satisfactory solution would consist 
in applying to aircraft the text of article 1 of the Washington 
Treaty of 1922 for the protection of the life of neutrals and 
non-combatants at sea in time of war. 

The official commentary to the Doited States Laxc of A 7 aval 
Warfare states that “although there is no question of the right 
of belligerent military aircraft to visit and search vessels at sea, 
it is apparent that this right can be exercised only infrequently. 
In those circumstances in which visit and search is impracticable 
(and particularly when information concerning a vessel is 
already held that , if verified by search, would justify her capture) 
a belligerent, military aircraft may order a vessel to proceed 
under escort as directed." 1 The reference to the circumstances 
on which visit and search is impracticable concerns vessels 
which cannot be visited and searched at sea and may therefore 
be properly conducted into the captors port. 2 

1 Note 14 to section 502 (b) (5). 2 Sec infra, §§ 888 -802. 
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In case an aeroplane is unable to capture a merchant 
vessel by adhering to the above rules, it; must, according to 
the generally recognised principles of international law, refrain 
from visit and attack and leave the merchant vessel to continue 
her route unmolested . 1 l T ntil it can be shown that aircraft 
can operate against merchant vessels without endangering 
the lives of persons on board in any greater degree than war¬ 
ships, the British proposal is worthy of more consideration than 
it received at The Hague Conference of 1922-23. The capture 
reported in September 1911 of a l. T -boat operating against 
shipping in the Atlantic by planes of the R.A.F. illustrates the 
principle that air forces were not capable of boarding enemy 
ships during the Second World War. The gallant attack on the 
German submarine by British aircraft, was sufficient to cripple 
her and to keep her under strict observation while she lay dis¬ 
abled. But it was not until a surface warship of the Royal Navy 
arrived on the scene that the seizure of the German submarine 
could be completed and the prize brought into harbour . 2 In 
the early stages of the Second World War. British aircraft 
followed the rule advocated by the British delegation at The 
Hague in 1923 of signalling enemy vessels into port for search. 
However, as a result of the enemy’s policy of scuttling ships so 
ordered into port. Great Britain was forced to follow* the enemy 
practice of attack without warning—but, unlike the enemy, 
only against enemy, and never neutral, shipping . 3 

Although not strictly germane to our subject, of visit, and 
search in naval warfare, it may be noted that The Hague Commis¬ 
sion of Jurists by a majority accepted the principle that belliger¬ 
ent military aircraft can exercise the right of visit and search over 
other aircraft, and for this purpose they have the right to order 
non-military public aeroplanes, as well as private aeroplanes, to 
land or to proceed to a convenient place reasonably accessible for 
the purpose of visit . 4 In the ease of neutral non-military public 

1 Cf. H. A. Smith, Le develnppcmenl modern c des lois de la guerre 
maritime , Recucil, vol. 03 (1038), pp. 073-075, and The law ami custom of 
the sea (2nd ed.), 1950, pp. 104-105, and Spuight. Air Power and War Rights , 
3rd ed. (1947), pp. 70 107. And see article 233 of the Italian War Laws 
of 1938: 4 *thc slopping, visiting and capturing of merchant vessels cannot 
he effected hy airplanes, as by their construction, or other reasons, they are 
not able to conform to the established rules prescribed for ships/’ Cf. also 
above, 8$ 842 843. 

2 Hrassey’s A 'aval Annual , 1942, p. 35. 

3 Spaight. in R.Y.I.L., vol. 21 (1944), p. 100. 

4 Articles 49 and 50 of The Hague Air Rules. See also articles 109 
and 111 of the Harvard Research, and note 8 to Chapter V of the U.S. Naval 
Warfare . 



THE RIGHT OK VISIT, SEARC H AND CAPTURE 698 

aircraft, other than those which must be treated as private 
aircraft, they are only subject to the verification of their papers. 

§ 870. Who may be visited.—All merchant ships, enemy 
and neutral, may be visited, but not neutral warships, as it is 
now universally recognised that they are exempt from visit 
and search. During the Napoleonic wars, Great Britain 
claimed to search American men-of-war in order to remove 
British seamen who had taken service on board. The British 
claim met with strong resistance on the part of the United 
States Government and numerous untoward incidents occurred 
which led the British Government to make proposals by way 
of compromise. Ultimately other causes connected with the 
enforcement of the British Orders in Council, in reply to the 
Berlin and Milan decrees, led to the war of 1812 It. In 
modern times, the reassertion of any such claim would be 
considered as inconsistent with the respect which a belligerent 
Power should show to the warships of a neutral State. The 
position of neutral public vessels which arc not warships is not 
so clear. These vessels differ considerably in the nature of 
their employment. Some States own mail boats; all maritime 
Powers own or charter vessels for the purpose of their navy 
and for use as transports. In addition, the practice of States 
of requisitioning vessels to engage in trade has become much 
more frequent, in recent times 1 and has raised considerable 
objections to the immunity from visit and search of this class 
of ships in time of war. If the public vessel is navigating 
under the command of a naval officer duly commissioned by 
the neutral Government, it. is probable that the word of the 
officer as to the character of the ship and the nature of her 
service would be accepted. 2 But if the vessel, though state- 
owned, is engaged on a voyage of a normal business type under 
charter to private persons, there appears to be no reason why 
she should he exempted from the ordinary rules relating to 
merchant ships. Article 32 of the Oxford Manual of the 
Institute of International Law' provides that “ all vessels other 
than those of the navy, whether they belong to the State or to 
individuals, may be summoned by a belligerent, warship to stop 
in order that visit and search may be carried out on board.” 3 

1 Sec also supra , § 280. 

* Hyde, vol. iii, f>. 1980; Opprnheiiu, vol. ii, p. 849; Perris, op. rit 
vol. iv, $ 52. 

* Anmiaire (1913), vol. 20, pp. 041 et seq. The Hague Commission of 
Jurists assimilated neutral public nou-inilitarv aircraft to private aircraft 
as regards the right of visit. 



691 


INTERNATIONAL LAW OF THE SEA 


§871. Ships under convoy.—A convoy is a collodion of 
merchant ships sailing together in time of war under the 
escort of one or more warships of their own Slate. Originally 
the association of such vessels was for the protection of com¬ 
mercial shipping against pirates and the legality of this method 
was recognised hv t he old sea codes such as the Laws of Wisby 
and the code of the llanseatie League. The earlier convoys 
were not accompanied by warships, but the vessels themselves 
were armed; the convoy formed an a mi mule by selecting a 
chief called ami ml, 1 The letter of amiraute was the document 
containing the clauses of this special association. In England, 
the first concrete mention of convoys was made in 1672 when 
Edward III declared that the convoy ships which accompanied 
the “ wine fleet M were entitled to payment for the safe carriage 
of wines to English ports. The legislation regarding convoys 
was consolidated by the Act of Parliament of 1707, which 
purported to be enacted “for the better securing the trade 
of this Kingdom by cruisers and convoys.” - The Napoleonic 
wars demonstrated the effectiveness of the convoy system in 
protecting Hritish merchant shipping and, in spite of the 
conflict of naval opinion in this country on the outbreak of 
the First Great War, the practice of escorting merchant vessels 
provided one of the best; means in counteracting German 
submarine warfare. In contrast; with that war, the convoy 
system was immediately brought into operation in September 
1939 in accordance with pre-arranged plans for the convoying 
by warships of all llritish and Allied merchant ships under 
an organisation which proved increasingly successful. To 
the work of the Royal Navy, the Fleet Air Arm efficiently 
contributed its share with the helpful collaboration of the Royal 
Air Force and the Coastal, Homber and Fighter Command 
squadrons. 3 

§ 872. Neutral convoys.—As distinguished from belligerent 
convoys, neutral States claimed the right in the sixteenth 
century of escorting their merchant vessels by their warships 
in order to safeguard them against belligerent action. When 

1 In the “ Articles of Consortship for the W ine Fleet,” 1570, the second 
article denis with the. appointment of the Admiral and Vice-Admiral of 
the convoy called “consort.es, conserve, flote and society” (K. (J. Marsden, 
Law and custom of the sea, vol. ii, p. 2()i>). See also Sir Herbert Russell, 
Sea shepherds (19-11), passim. 

2 0 Anne, c. 16. Cf. The Convoy Act of 1798. 

a The authority and responsibility of the commanding officer of a 
convov arc defined in the Naval Discipline Act of 1957 and in the Naval 
Prize Act, 1804. 
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this practice grew up, the plash of the interests between 
belligerents and neutrals could not be averted. 

In 1058, Queen Christina of Sweden used hen* ships of war 
to convoy Swedish merchant vessels and instructed I hern 
“ in all possible ways to decline that they or any of those that 
belong to them be; searched.” In the following year, some 
Dutch merchant; vessels under convoy of a man-of-war having 
been searched by Knglish warships, the Dutch Government 
conceded that “no reasonable complaints could be made,” 
though they were convinced that such proceedings were “an 
inconvenience to the trade.” Resistance was made by 
Admiral De Uuyter in 1056, and after some dispute, a com¬ 
promise was reached whereby the papers of the convoyed 
ships were produced to the visiting ship and, on .sufficient 
grounds being proved, a suspected vessel could be seizes!. 
Tht* compromise soon lapsed and for a century afterwards 
there docs not appear to have been any claim on the part of 
neutral convoys to resist visit, and search, and Hall, the dis¬ 
tinguished Knglish inlernational lawyer, asserts that “ there 
can be no question that the practice of visiting convoyed vessels 
had been universal until 1781.” 1 

§ 878. Revival of the right of convoy in the First Armed 
Neutrality. Between 1780 ami 1800, Russia, Austria, Prussia, 
France, Sweden, Denmark and the United States concluded 
treaties under which they reaffirmed the right of convoy, 
increased their strength and ordered their officers to resist. 
Rut Great Britain still maintained her right of seared). In 
January 1798, a Swedish convoy with naval stores for French 
ports was stopped by an Knglish squadron. The convoying 
frigate made a show of resistance, but the greater part of the 
convoy was captured and the frigate yielded to superior force 
without fighting. The vessels were proceeded against in the 
Prize Court for resistance to visit and search, and in the famous 
case of The Maria . 2 Lord Stowcll condemned them and pro¬ 
nounced a judgment in the course of which he dealt with the 
whole subject of visit and search in a manner which in Anglo- 
American prize law is considered to be the classical statement 
of the law. In this judgment, as well as in that of The Elscbc , 3 
the principle was reaffirmed that resistance by the convoying 
mcn-of-war is considered as implying the resistance of the 

1 At j>. 882. 

2 [17001 1 C. Hob. 340. 

8 [1804] 5 ibid., 174. 
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convoyed merchant vessels, even if the latter do not in fact 
resist visit. 

§871. The Second Armed Neutrality. - In 1800, the 
Danish and llritish navies came in eonllict, and Captain Urabbe 
of the Frey a, a Danish frigate convoying six merchantmen, 
having refused the search of his convoy was, after a smart 
action with a. British squadron, brought in with all his ships 
to the Downs. A temporary settlement of the dispute was 
effected between the British and Danish Governments, but 
meanwhile the Emperor of Russia invited in 1800 Prussia, 
Sweden and Denmark to revive the principles of the First 
Armed Neutrality of 1780 and 1<> include therein an article 
against admitting search of neutral convoys. Treaties were 
entered into between these Powers providing that flu* declara¬ 
tion of the commanding oilieer of the convoy of the innocence 
of vessels under liis protection should be conclusive and that 
no search should be permitted. 

§ 875. Legal status of convoys after 1800. This rule was 
not, however, applied with any consistency after 1800. and the 
subsequent treaties entered into between 1812 and 1811 left 
the Baltic Powers and Great Britain in their former positions, 
free to assert and deny respectively the light of convoys to 
resist visit and search. Eminent judges and writers in the 
United States have followed the English practice, 1 2 but the 
official views of the American Government appear to lx* in 
favour of accepting the word of the commanding ofliccr of 
the convoying ship. 3 The right of neutral convoy is recognised 
in the United States Naval Instructions of 1917 (article 51), 
and also in the Instructions Governing Maritime and Naval 
Warfare of Bill (articles 57-59) which provide that as a general 
rule “neutral vessels under convoy of vessels of war of their own 
nationality are exempt from search/' The more recent. La re of 
Naval Warfare leaves the* question open by admitting that 
“whether or not the right of visit and search may be exercised 
upon neutral merchant vessels under convoy of neutral warships 
of the same nationality remains an unsettled matter in state 
practice.” 3 

Great Britain abandoned her opposition to convoys at the 
Naval Conference of London 1908 -9, as part of a compromise, 

1 See authorities cited by Hall, p. 884, n. 2. ('J. Gordon, La visile dcs 

convois nculres (19.15), and JLG.D.L, vol. 41 (1937), pp. 599-030. 

2 Moore, Digest, vol. 7, pp. 492-493. 

3 Section 502 («). 
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and by articles Cl and 02 of the Declaration of London, neutral 
vessels under the convoy of ships of war of their own State 
are exempt from search and may not be visited if the com¬ 
mander of lhe convoying vessel gives in writing to the com¬ 
mander of the belligerent warship the information he could 
have obtained by search. 1 If the commander of the belligerent 
warship suspects that the confidence of the commander of the 
convoy has been abused, he is to communicate this suspicion 
to him and the latter is to carry out the search and, should 
the facts appear to be as stated, he is to withdraw his protection. 
If a difference of opinion arises between the* commanders of 
the belligerent and neutral warships, the former reports the 
matter to his Government and the question is settled diploma¬ 
tically. When on July 7, 1910, (ireat Britain renounced the 
Declaration of London as a whole, she announced that; she 
would henceforth observe, the historic and admitted law of 
nations, llms implicitly withdrawing the concession made as 
regards convoys. 

§ 870. Convoy to the Dutch East Indies.—An opportunity 
arose in April 1918 for the reassertion of the English claims 
on this subject when Holland intimated her desire to dispatch 
a convoy to her East Indies Colonies. Great. Britain felt 
compelled to inform the Dutch Government that in accord¬ 
ance with the rule which she had ‘‘consistently upheld for 
centuries,*’ she could not. abandon the right of visit and search 
of the escorted ships, but ultimately as an act of courtesy on 
the part of the British Government, an agreement was reached 
whereby the convoy was enabled to sail without, interference 
on compliance with the following conditions: (1) A list of 
passengers should be furnished to His Majesty’s Government, 
none but Dutch ollieials and their families being allowed to 
proceed; (2) full information of the cargo on board any 
merchant \csscl in the convoy was to be supplied; (IJ) the 
Netherlands Government- was to formally guarantee that no 
goods shipped in the convoy were either wholly or in part of 
enemy origin; (1) the ships sailing under the Dutch naval 
flag were not to carry any civilian passengers or any cargo 
except warlike stores destined for the colonial authorities or 
forces, of which complete lists were to be given; (5) no mails, 

1 CJ. article CM of the Oermaii Prize Ordinance of Itift!) which provides 
that ** neutral vessels under convoy of their own warships are not liable to 
visit and search. The commander of the convoy may, however, he asked for 
information and assurances regarding the character of the vessels convoyed 
by him and their cargoes/' 
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correspondence, private matter or |>areels were to he carried 
by any ship in the convoy other than official dispatches of the 
Dutch Government; (6) the convoy was not to leave before 
the above stipulated undertakings had been furnished and 
been found satisfactory by the British authorities. 

In granting this special concession, the British Government 
made it clear that it was not to be treated as a precedent, for 
similar concessions in future, nor held to commit 11 is Majesty's 
Government in any way to the abandonment of their claim 
to visit: and search all merchant ships, even when under 
convoy. 3 Continental jurists almost all aflirm that the 
exemption of neutral ships under neutral convoy is an estab¬ 
lished rule of international law, but so long as a great maritime 
Power like Great Britain refuses to accept it, such a statement 
cannot be considered as accurate. 

§ ST7. Inability of neutral States to guarantee convoys.— 
States who maintain the right of convoy argue that the con¬ 
voying ship represents the neutral Government, that the word 
of the commander is the pledge of his Government. This 
can only be effective if the neutral State exercises 44 a minute¬ 
ness of supervision ” over every ship issuing from its ports 
which would probably be impossible, and which it is not 
proposed to exact from it, and 44 the allirmatiou of the cllicer 
commanding the convoy can mean no more than that the 
ostensible papers of the vessels belonging to it do not show 
on their face any improper destination or object.”- The 
devices resorted to by neutral ships to enable them to carry 
contraband are so many and so skilfully planned that not hing 
but a search of the most thorough nature can enable a bel¬ 
ligerent to detect the scheme. If the doctrine of the 44 right 
of convoy ” is accepted, it would not infrequently happen 
that instances in which protection of a convoy has been abused 
will come afterwards to the knowledge of the belligerent to 
whose injury they have occurred; he will believe that the 
cases of which he knows are but a fraction of those which 
actually exist; he will regard the conduct of the neutral State 
with suspicion, and complaints and misunderstandings will 
arise. 3 

In view of the extensive diameter of modern contraband 
lists and of Hu* sea areas covered by the new system of long- 

1 Correspondence res per ting the dispatch of a Dutch convoy to the 
East Indies, Miscellaneous, No. 13 (1918) [Cmd. 90281. 

2 Hall, p. 885. 

3 Ibid., pp. 885-88G. Westlake supports Hull, vol. ii, p. 301. 
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range blockades, the question of iu utriil convoys hits decreased 
in importanee. As a result, neutral Stairs have shown little 
inclination to assign a portion oft heir naval forces to the convoy 
ofllicir merchant vessels and there does not appear any instance 
of the employment- of a convoy by a neutral Power during tin* 
Second World War. 1 2 

§ 878. Neutral merchantmen under belligerent convoy. - 
The position is, however, entirely different in the ease of neutral 
merchant ships under the convoy of a belligerent warship which 
art 1 subject to the same treatment as enemy merchant ships. 
This principle was laid down, as long ago as 1799, by Lord 
Stowell in The Mario when* he held that the sailing of an 
enemy convoy is held .sufficient evidence of resistance and a 
cause of condemnation. 3 The American Courts have not 
expressly passed judgment on this point, blit in a controversy 
with Denmark which sprang out of the use of English convoys 
by American vessels during the war with Denmark, when 
the Danish Government declared that all neutral vessels sailing 
in belligerent convoy were good prize, the United States 
Government, objected to t he condemnation of American vessels 
on the ground that there ought to he no confiscation unless 
there was actual participation in resistance. 3 On its side, the 
Danish Government, argued that when a neutral vessel puts 
herself under the protection of a belligerent, she places herself 
in opposition to the enemy of the protector and renounces the 
character of a friend. Denmark ultimately paid an indemnity, 
but expressly declared that its concession was not to he regarded 
as a precedent. 4 However, the recent United Stales Laze of 
Naval Warfare provides that a neutral vessel “operating directly 
under enemy control, orders, charter, employment or direct ion 
is liable to the saint 1 treatment as an enemy merchant vessel 
and is therefore liable to capture.”" 

The same rule is to be found iu the French Naval Instructions 
of 1991 (articles 2 and 112); the German Prize Ordinance of 
1999 (article 92); the Italian War Laws of 199S (article 189); 
the Chinese Regulations of 1917 (article IT) and the Japanese 

1 Henjainin Ak/.in, Neutral convoys in laic anil practice, Michigan Law 
Review, vnl. 10 (1041). pp. 1-29; and Tucker, op. cit .. p. 995. 

2 1 (\ Jlnh. 940; (T. Thr Efsrhr. [1S04] 5 1. Hoh. 17 k 

3 Cf. the American eases of The Xcreate , [1S15| 0 Craneh. 9SS (pp. 49(8- 
455), in whieh Story, J., delivered a dissenting judgment; and The 
Atalanta , |1H1H] 9 Wheaton, 400. 

4 Wheaton, International lmv 9 l*art IV, eh iii, § 92. 

6 Section 501 (h), and supra , § 810. 
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Itilies of 101-1 (articles 101 and 10*2). In two eases which came 
before 1 the Austrian Prize 1 Court during the war of 1014—18, 
neutral ships were condemned as sailing under enemy convoy. 1 

§ 870. Formalities of visit.—The object of stopping and 
visiting ships is to enable the belligerent to ascertain the 
nationality of the ship and the character of her cargo: (1) if 
the vessel is an enemy, the belligerent is entitled to seize her, 
unless she should prove to be one which by convention or 
custom is exempt from capture; (2) if neutral, the belligerent, 
may ascertain if she is employed in acts which are not in accord 
with her neutrality or is engaged in carrying contraband or in 
breaking a blockade. 

In the instructions issued by several States, the formalities 
to be observed are explicitly set out and there is, generally 
speaking, an agreement as to the methods to be adopted. A 
number of treaties, beginning with that signed between France 
and Spain at the Pyrenees in 1059, contain provisions pre¬ 
scribing the formalities to be adhered to. The warship may 
chase, but must not fire under false colours. 2 

The following points are to he noted in case of claims for 
joint capture made either by two or more ships of the same 
navy or of an Ally: (1) the time and [>laee of sighting the chase, 
her hearing and distance from the ship, the direction in which 
she was proceeding; (2) the presence of any other warship of 
the same navy or of an Ally; (3) whether any alteration took 
place in the course of the vessel pursued and whether any other 
ships took part in the chase; (4) the place and time at which 
the capture occurred and, if any other ships were in sight, 
their distance and direction. 

§ 880. Procedure of visit.—On approaching a merchant 
ship for the purpose of visit, the commander of the visiting 
cruiser must summon her to stop. This signal may be given 
in different wavs; the older method was by the warship 
hoisting her flag and pennant and firing a blank shot (le coup 
Ae simoncc ), which is still called “ the affirming gun ” (le coup 
<f assurance). Hut sometimes this is not necessary; the 
merchant vessel may now be signalled by wireless. But it 

1 Verzijl, p. 1170. See also above, § 810. Cf. Greco-German Mixed 
Arbitral Tribunal in Kyriabides v. Germany , [1028J M.A.T., vol. 8 (1020), 
p. 350. 

* The Peacock , [1802] 4 0. Hob. 185; British Manual of Naval Prize 
Law, p. 107. The U.S. Naval Instructions, 1917, articles 40-40, prescribe 
the formalities of visit; and infra , § 882. Cf, Ileak and Jessup, A collection 
of neutrality laws , regulations and treaties of various countries , 1030. 
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may happen that she is not equipped with wireless or that 
her wireless may be out of order. The signal indicated in the 
commercial code of international signals is then used and the 
siren is sounded. If the ship does not stop when signalled, two 
rounds of blank shot are lired in succession, and, if necessary, 
a shot across her bows. 

Dealing first with the simple case of an enemy or neutral 
ship which does not attempt flight, or resistance, the following 
procedure is indicated: When the vessel has stopped, the 
warship requires the vessel to be brought to. 1 The commander 
then sends a boat alongside wit h one or two ollicers; the crew 
arc usually unarmed, the officers carry their swords, but may 
take their small arms with them in the boat. The boat 
carries the warship’s flag, and the officers should be in uniform. 
The visiting ollicers alone should, in the first instance, go on 
board. The crew may be ordered on board later on, if necessary. 
If the visiting officer is at the outset sat is tied that the vessel 
is not liable to seizure, he leaves at oilcc, but if not, he asks 
to see the ship’s papers and he is entitled to insist on their 
production. If after seeing these, he is satisfied that there 
is no cause for further examination, he should leave after 
entering a notification of his visit in the ship’s log. It is the 
usual practice for the visiting officer, before he leaves, to ask 
the master of the merchant vessel whether he has any com¬ 
plaint to make on the manner in which the visit has been 
conducted, or on any other ground. If the master makes any 
complaint, he is asked to specify particulars in writing. 

§ 881. Exceptional practice of the right of visit.—The 
procedure above set forth is that generally recognised, but 
instead of the commander of the warship sending a visiting 
officer and a boat’s crew, some States authorise the com¬ 
mander to summon the master of the merchant ship on hoard 
the warship with his papers. There are decisions in the Prize 
Courts of the United States to this effect.. 2 In practice, 
however, there exist grave objections to the master being 
required to leave his ship. From the belligerent's standpoint, 
it is not easy to ascertain the genuineness of the papers if they 
are brought to him. The neutral master is also exposed to 

1 Treaties have been entered into regulating the distance which the 
warship must keep from the merchant ship, such as half-range of cannon 
shot, but these are wholly impracticable as the distance must vary with 
wind and weather and other circumstances (Ortolan, Diplomatic de la mcr, 
vol. 2, pp. 220-250; Hall, pp. 887-888). 

* The Eleanor , 11817] 2 Wheat. 845; The Peterhojf , [1800] 5 Wall, 28. 
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the risk of the loss or detention of the papers necessary to 
prove the legitimacy of his voyage. 1 It should only be in excep¬ 
tional eases that the master or his officers should be required 
to attend with the ship's papers on board the visiting warship. 

§ SS2. Procedure of search. — If. after an examination of 
the ship’s papers, the visiting officer is not fully satisfied about 
the character of the ship’s cargo or nationality, he should 
proceed to search her. lie is entitled to receive all possible 
assistance from the ship's master and crew. In conducting 
his search, he should take care to prevent any irregularity 
or any damage to the cargo. Lockers and holds must be 
properly opened or the master must indicate how this may ho 
done. If the visiting officer decides that the ship is not liable 
to seizure, everything is to be restored to its former state so 
far as possible and the vessel allowed to pursue her course. On 
the other hand, if upon visit and search, the commander of 
the warship has reasons to entertain suspicion, or to believe 
that the ship is subject to capture, t he master should be afforded 
an opportunity for explanation. If this is not satisfactory, the 
master is informed and possession of the ship and of her papers 
should be secured by the commander with the object of bring¬ 
ing her in for adjudication by a IVi/.e Court. The American 
Lair of Xavtil War fa rr is drafted on the same general lines, viz., 
that it is the commander's duty to make an accurate inventory 
of all the ship's papers and send them either to the Court in 
which prize proceedings are to he held or to the proper nut hority 
according to his instructions. 2 

§ SHfi. Duty of belligerents not to exercise force unneces¬ 
sarily.--We have so far taken the simplest possible ease; we 
shall now proceed to consider various incidents which may 
arise, both as regards resistance to visit and search and as 
regards diversion for the purpose of search. 

1 Pistnyo and Duvcrdy, Trail? firs prises maritimrs , vol. 1, p. 237. 
The Hrit-ish Manual of Naval Prize Law of 1888 disapproves of the practice 
of requiring the master of the visited merchant vessel to send his men or 
papers to the visiting cruiser (article 108) and so do also the Japanese 
Rules of 1014 (article 53). The French Instructions of 1031. provide 
that, as an exceptional measure and where the warship is unahle, owing 
to stress of weather, to launch a boat, hut the merchant vessel is capable 
of doing so, the warship may signal this request to the merchant vessel. 
If the request is refused, the vessel may he diverted into a port (articles 03 
and 04). A somewhat similar provision appears in article 57 of the 
German Prize Ordinance of 1039. 

2 Section 502. CJ. the French Instructions of 1034 which authorise the 
examination of the cargo and the nationality of her crew ami passengers 
in ease of suspicion by the visiting ofliccr (articles 102 103). 
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All enemy merchant ships are prima facie liable to capture 
and the stopping and visiting of such ships is the first step 
towards seizure. Hclligerents have* a right of capture, but 
also a dut y, before they apply force for the purpose of capturing 
them, to call upon these ships to stop and submit to visit., 
because, even though the ship may be ail enemy ship, she may 
belong to a class which is immune from capture. Moreover, 
generally speaking, merchant ships are unable to resist visit 
and rapture, and tlie crew and passengers must not be exposed 
to the dangers which arc necessarily connected with attack. 
Another reason may bo considered, namely, that if neutral non- 
eontraband cargo is on board the enemy ship, it is free from 
capture under the Declaration of Paris and its destruction may 
involve compensation to the neutral owner. Neutral interests 
may therefore Ik* involved in the attack on an enemy ship. 

When an enemy ship is captured, the flag of the captor 
is hoisted over the enemy Hag. When a neutral ship is 
captured, she continues to fly her national flag until condemned 
by a Prize Court, but the captors Hag is also Hown at the fore 
to indicate that she is for the time being in possession of the 
captor State. 1 

§ ssc Right to oppose visit and search..Since the order 

to stop and visit are the first stages in the capture of enemy 
ships, it has for centuries been admitted that an enemy merchant 
ship has the right to resist capture, and this includes the right 
to resist visit, search and approach. A belligerent merchant 
ship may not only defend herself; hut may, if strong enough, 
overpower her assailant and sink or capture her. 2 

The right of enemy merchant ships to refuse to submit, 
to visit and seizure has been recognised by the Prize Courts 
of England and of the United States. During the war of 
MH 1-18, the French Prize Courts also admitted the right of 
merchant vessels to arm for their defence. 3 Article 2 of the 
French Instruct ions of 1031 stales that “a merchant vessel 
is not to be attacked by French warships merely because she 
is defensively armed.” Such practice of arming for self-defence 
became general during the Second World War. 

The possibility that a merchant ship might carry guns and 
resist visit and capture was always present to the minds of the 
captains of warships and privateers, blit it was never suggested 

1 Hall, p. sal. 

2 Pearce Higgins, Defensively armed merchant ships , p. 25. 

3 The Virginia and The Indiana , quoted supra , § 550. 
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that, they were entitled, without warning, to open fire with 
heavy guns or torpedoes on enemy merchant- ships at a distance 
merely because of the possibility that if they went closer it 
might be found that the merchant vessel carried guns and 
would defend herself. “ The presumption was conclusive 
that the war vessel would be sullieientlv strong to overcome 
and render useless any defence. If not. so much the worse 
for the attacking party. He was not permitted to make the 
merchantman’s possible strength the excuse for a surprise 
attack.” 1 On the other hand, an enemy merchant vessel 
which refuses or opposes visit by force, must take the conse¬ 
quences of her action, liy the law of nations as now under¬ 
stood, a deliberate and continued resistance to search is 
followed by the legal consequence of the condemnation of the 
vessel and her cargo. 

Under section 5051 (b) of t Ik* United Stales Laze of Xaval 
Warfare an enemy merchant vessel may be attacked and even 
destroyed, either with or without prior warning, if she ‘•actively 
resists visit and search or capture'’ or if she •’refuses to slop 
upon being duly summoned." 

§ 885. Presumption of hostile intention by submarines.— 
The rule adopted by Great Britain in the war of 1014-18 was 
that a submarine should be prohibited to approach or pursue 
a merchant vessel, whether enemy or neutral, on the high seas, 
unless she was in distress or to relieve distress, in either of which 
eases her mission would protect her from attack. The com¬ 
manders of merchant ships armed in self-defence were informed 
in the Instructions issued by the Admiralty in 1015 that 
44 British and Allied submarines and aircraft, have orders not 
to approach merchant vessels. Consequently, it may be 
presumed that any submarine or aircraft which deliberately 
approaches or pursues a merchant vessel does so with hostile 
intention. In such eases fire may be opened in self-defence, 
in order to prevent the hostile craft, closing to a range at which 
resistance to a sudden attack with bomb or torpedo would be 
impossible. An armed merchant vessel proceeding to render 
assistance to the crew of a vessel in distress must not seek 
action with any hostile craft, though, if she is herself attacked 
while so doing, she may open fire in self-defence.” 2 

§ 880. Neutral merchantmen not entitled to resist visit 

1 It. C. Minor in Proceedings of the American Society of International 
Laiv, April 1916, p. 53. (f. Well berg, Dus Scekriegsrrcht , p. 225. 

* Admiralty War Staff (Trade Division), October 20, 1915: “British 
Instructions for defensively armed merchant ships.” 
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and search. —As distinguished from enemy merchantmen, 
neutral merchant ships are under an obligation to submit 
without resistance to visit and search, but sometimes they 
attempt to evade it by Might, as visit often entails consequences 
which may involve the* vessel in loss of time and money. If a 
neutral ship attempts Might, the belligerent warship is justified 
in employing sullieieiit force to stop her. Mere Might does not, 
according to the practice of many States, involve the capture ol* 
the vessel, though it mav In* considered suMieiently suspicious to 
cause tlie commander of the warship to detain her. 1 This accords 
with French practice. 2 The Foiled States Lazv of Naval 
Warfare is more severe as it provides that a neutral merchant 
ship acquires enemy character and is liable to the same treat¬ 
ment as an enemy merchant vessel when engaged in “resisting 
an attempt to establish identity, including visit and search” 
(section 501 (b) (2)). 

Forcible resistance on the part of a neutral merchant 
ship to visit and search is, like that of an enemy ship, an act. 
of hostility and, from the. moment of such resistance, she is 
liable* to be treated as an enemy ship. This rule goes hack 
in France to the Ordinances of 1581 and 1(>81, and in Spain 
to the Ordinances of 1580 and 1718. In England, article 12 
of the Order in Council of 1(5(51 directed that “when a ship 
met withal by the Koval Navy or other ship commissioned, 
shall fight or make resistance, the said ship shall be adjudged 
lawful prize.” 

A novel point arose, during the Second World War, before 
the Supreme C ourt of Sierra Leone (in Prize) in the ease of the 
French vessel The lndn-Chinois which, on being intercepted 
on the high seas bv a British cruiser, destroyed all her important 
papers and also damaged her pumping machinery in order to 
scuttle herself. The timely action taken by the British war¬ 
ship prevented the sinking of the vessel, which was kept afloat 
and brought into port for adjudication. The Court held that 
the deliberate attempt by the master and crew to scuttle their 
ship amounted to an overt act coining within the doctrine of 
forcible resistance to the legitimate exercise by the belligerent 
cruiser of the right, of visit and search and entailed the sanctional 
consequences of condemnation of the vessel. 3 

1 British Prize* Manual, articles 145 and 14(5. Cf. The St, Juan 
Baptisla , 1180*5] 5 C. ltob. *55; The Mentor , [1810] Kdw. 207. 

* Dupuis, op, cit, (1809), pp. 323 025; and Smith, op, cit, t p. 165. 

* The Jntto-Chhwis , [10411 1 IJ. P.C. (2nd) 73. Cf. The Odenwald, 
[1047] American Maritime Cases, 666. 
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With regard to the cargo on board a neutral vessel which 
forcibly resists visit and search, article 66 of the Declaration 
of London provided that the cargo is liable to be treated in the 
same way as that carried by an enemy vessel if it belongs to 
the shipowner. On this question, there is a difference of opinion 
between the English and American Prize Courts; the cargo 
is condemned by the former 1 but not by the latter though 
Mr. Justice Story look the English view in the case of 
The Nereider The United States Line of A* ant I Warfare is 
silent on this point. 

§ 887. Defensively armed neutral ships. Neutral Stales 
have sometimes authorised their merchant vessels to arm 
themselves in defence against a belligerent's illegal acts. The 
first of these occasions was the so-called ifc partial war ” between 
the United States and Franco in 1768 when, as a result of the 
lawless proceedings of the French privateers, Acts of Congress 
were passed permitting the arming of American merchant, 
vessels for defence against capture. Similarly in March 1017, 
in consequence of the German declaration that all merchant 
ships, irrespective of their nationality, would be torpedoed at 
sight within certain zones, without warning and without, any 
provision for the safety of persons on board, the President of 
the United States issued instructions to the naval authorities 
to place armed guards ou such American merchant ships as 
desired them, and authorised them to defend their vessels 
against attack by German submarines. Vessels were armed 
from the government arsenals and gunners from the navy 
placed on board. Such a measure taken by the American 
Government while still a neutral was a legitimate defence 
against the unlawful treatment to which neutral vessels were 
subjected by German submarines and afforded the only possible 
method of meeting belligerent action dangerous to the lives 
and property of American citizens. 

The repeal in November 17, 1911, of the provisions of the 
Neutrality Act of 1930, which prohibited the arming of mer¬ 
chantmen, likewise enabled American merchant vessels to arm 

1 The Maria , [1799] 1 C. Rob. 840, 874; The ELsebc, [180.114 C. Rob. 408. 

* 118151 9 ('ranch. 888, 441. Article 12 of the German Prize Ordinance 
of 1969 enacts that neutral cargo on board a neutral vessel is .subject to 
condemnation if it belongs to the master or owner of a vessel which offers 
forcible resistance, whilst article 87 provides that enemy cargo on hoard a 
vessel which is subject to capture and condemnation for forcible resistance 
is liable to seizure and condemnation. Cargo belonging to the master or 
owner of the vessel is also subject to seizure and condemnation. 
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in self-defence before the United States became a belligerent 
in December 1911. 

§ 888. Search in port.-- In recent years, and especially 
since the First Great War, owing to Mir increased si/e of 
vessels and the difficulties of the removal of the cargo at sea, 
a practice has grown up of sending vessels into port for search. 
Sometimes the vessel is ordered into a port and goes without 
any compulsion; at other times, an armed guard is placed on 
board or the master is ordered to navigate under the command 
of the visiting warship. Arrangements are also often made 
with shipowners for their vessels to call at a port of one of the 
belligerents for the purpose of examination. The British and 
Allied Powers claimed that, having regard to the changed 
conditions of commerce, the increased size of vessels, the 
ingenious arrangements which were made to disguise the 
nature of cargoes, and also tile manner in which those in 
command of German submarines attacked and sank merchant 
vessels on the high seas, search at sea, except in rare eases, 
was impossible and that the diversion and detention in port 
for the purpose of search was in reality less a new right than 
an adaptation of existing rights to modern conditions of 
commerce and navigation. Added to this there is the new 
arm of aircraft to be considered which renders t he stopping of 
belligerent cruisers at sea, for the purpose of a thorough search, 
ext remely dangerous. 

§ 88t). American objections to search in port in 1914.— 
The United States took, at first, exception to this treatment 
of neutral ships and a lengthy correspondence ensued between 
the British and American Governments. In a Note which 
the State Department addressed to the British Ambassador 
at Washington on November 7, 1911, the United Stales 
maintained that the belligerent right of visit and search 
requires that search should be made on the high seas at the 
time of the visit and that the conclusion of the search should 
rest upon the evidence found in the ship under investigation, 
and not upon circumstances ascertained from external sources/’ 1 
In a further Note, dated December 2t>, 1914, the United States 
while admitting the right to search neutral merchantmen on 
the high seas “ when there is sufficient, evidence to justify a 
belief that contraband articles arc in their cargoes/’ protested 
against American ships or goods being taken into British ports 
and “ there detained for the purpose of searching generally 
1 A.J.I.L., vol. 0 (1015), Supplement, p. 74. 
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for evidence of contraband or upon presumptions created by 
special municipal enactments which are clearly at variance 
with international law and practice.” 1 

§ 800. British reply.—To these contentions, the .British 
Government replied on January 7, 1915, that under modern 
conditions, the right of search could only be exercised in port, 
especially in view of the elaborate arrangement in vogue for 
concealing the identities of cargoes. 2 After further lengthy 
correspondence between the two Governments, Great Britain 
again restated her position in its Note of April 21, 1916, to 
which the statements of Admiral Jellicoe and of the French 
Ministry of Marine, which shared this view, were annexed. 3 
These opinions of distinguished naval authorities were con¬ 
firmed by Bear-Admiral Stockton of the United States Navy, 
who pointed out that, while it is difficult in stormy weather 
and high seas to examine small vessels with simple cargoes, 
in the case of large vessels with great and complex cargoes the 
difficulties arc “ almost insurmountable/’ 4 

During the ltalo-Turkish war of 1911, instances of diversion 
of French vessels occurred which were subsequently submitted 
to arbitration, and in the cases of The Carthage and The 
Manoubci , r> The Hague Arbitration Court seemed to admit that 
Italy would have acted more regularly if the visit had taken 
place at sea. In the other eases referred to in t he British Notes, 
the practice was not general, but during the war of 1914—18 
the rule was universally recognised and rendered of constant 
application by belligerents. 

§ 891. Practice of search in port established in the First 
Great War.—The necessity for a full examination of all the 
circumstances surrounding the ship and her cargo was upheld 
in England by the Privy Council which, in the cases of The 
Bernissc and The Elve , stated that: “in this war it has been 
agreed that search at sea has been rendered practically im¬ 
possible, and sending into port for search has been almost 
universal,” and that they were not prepared to say how much 
or how little suspicion would justify a search. 6 But suspicion 

1 A.J.I.L., op. cit ., p. 58. 8 Ibid., vol. 0 (1915), Supplement, p. 08. 

8 Ibid., vol. 10 (1910), Supplement, pp. 120 ei seq. 

4 The Declaration of Paris, ibid., vol. 14 (1920), pp. 357-358. 

6 G. G. Wilson, The Hague Arbitration Cases, pp. 820, 352; Scott, The 
Hague Court Reports (1910), pp. 329-341; and Basdevant, La lefon juridique 
des incidents du Carthage (1914). 

6 [1921] 1 A.C. 458. Cf. The Zamora, [191GJ 2 A.C. 77 (P.C.); The 
Netherlands American Steam Navigation Co. v. II.M. Procurator-General , 
[1920] 1 K.B. 84 (C.A.); and The Patrai , [1952] 1 Ll.P.C. (2nd), 339. See 
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must in fact exist. A search in port cannot be justified where 
the original detention was occasioned bv mistake or by some 
ulterior motive. 1 As regards French practice, the legitimacy of 
diversion and of search effected in port was upheld in a number 
of cases in the French Prize Courts. 2 Article 107 of the French 
Instructions of 1934 expressly authorises diversion of the ship 
in all cases “where it is not practically possible to proceed on 
the high seas to the detailed examination” justified by the 
suspicions of the visiting officer. The German Prize CourLs in 
numerous eases have also admitted the validity of diversion to a 
port of search, 3 which is now sanctioned by art icles 01 and 02 of 
the German Prize Ordinance, 1939. This procedure was like¬ 
wise expressly provided for in the Italian Naval Instructions of 
1917 (articles 70-71). The latest Italian War Laws of 1938 
similarly enact, that, if conditions of sea and weather do not 
allow “ the visit of a neutral ship to be carried out on the spot,” 
and “ if there is a well-founded reason to believe that the 
vessel is subject, to seizure, the visiting warship may order 
the vessel to proceed to an indicated port for the purpose of 
visit” (article 182). 1 The same practice is also admitted in the 
Dutch Prize Regulations of 1940 (article 29) and in the new 
amendment, issued in 1942, to the Japanese Naval Regulations 
(article 120). Similarly, the United Slates Luxe of Xuvul 
Warfare provides that “if visit and search at sea of a neutral 
merchant vessel is deemed hazardous or impracticable, the 
neutral vessel may be escorted by the summoning vessel or by 
another vessel or by aircraft to the nearest place where search 
may be made eonvenienlly.” 6 As regards enemy merchant 
vessels, the same law states that the “belligerent right of capture 
need not be preceded by visit anil search, provided that a 
positive determination of status can be obtained by other 
methods.” 

§ 892. Justification of search in port.- -This development 
of the right of visit; and search as ancillary to capture takes 
into account novel requirements and the necessity of adapting 
traditional methods to the altered conditions of war. A study 


also Fra senna, Visit, search and seizure on the high seas (1938), pp. 79 81; 
and J. A. Hull, The imv of naval warfare (2nd <*<!., 1921), pp. 2<i2 298. 

1 The Mini, 119471 1\ 115. 

* See the eases of The Federico , The Barcclo , The liioja in Colornbos, 
pp. 201-202. 

8 Ibid., p. 281). 

4 Cf. article 21 of the Uuitmniun Code in Ycraijl, p. 1170. 

* S. 502 (ft) (5). 

2 a 
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of the eases relating to contraband decided by the Prize Courts 
during the two Great Wars will be sufficient to prove the futility 
of relying on systems which were found adequate in wars 
before the introduction of railways, cables, wireless and aircraft 
as means of communication. Search at sea, even had it. been 
possible, would, in the majority of eases, have revealed nothing 
to justify the condemnation of the cargoes. Most, of the 
evidence came from extraneous sources. 

The ollirial commentary to the Tinted States Law of 
Naval Warfare briefly sums lip Ibis rule as follows: “The con¬ 
sistent practice of belligerents in World Wars I and IT has 
firmly established the belligerent rigid of search in port/' 1 

§ 8!W. Jurisdiction of Prize Courts on the improper exercise 
of search.—Safeguards against abuses by a belligerent of his 
right of search are, of course, necessary. Any diversion or 
detention must be of the shortest possible duration and the 
question of the reasonableness of the whole procedure should 
be subject to the jurisdiction of the Prize Court, if a claim is 
brought before it. Compensation should in all eases be 
awarded where the Court is satisfied that there has been un¬ 
reasonable diversion, undue delay, or unnecessary interference 
with the ship's voyage. 2 

Where the captors are guilty of any grave or serious 
negligence or misconduct, Knglish Prize Courts are entitled to 
award to neutral claimants costs and damages in respect of 
the unjustified detention of their ships and cargoes. 3 Cases 
to this effect are reported since at least the eighteenth century. 
In the ease of The St. Jean Jiaplisia decided in 1750, the Lords 
of Appeal held that. “ ship and cargo ought to be restored and 
the captors condemned in costs and damages generally, more 
especially such costs and damages as have arisen by the ship 
having umvarrantlv been carried to Antigua and proceeded 
against in the Court of Vice-Admiralty there.” 4 Unreasonable 
delay in the institution of prize proceedings also renders the 

1 Note I I to section 502 (h) (5). 

2 Sir Erie Richards, The British Prize Courts and the unr* R.Y.I.L., 
1920-21, p. 24. See also Genet., Precis de droit maritime pour le temps de 
guerre , vol. i, ss. 294 et seq. 

3 Coloinbos, p. 007. And see The Remonstrant , [1917] 3 JL & C.P.C. 
14 (P.C.), and The Jurko Topic , [19411 1 IJ.P.C. (2nd) 89. 

4 Marsden’s Admiralty Cases , p. 201. The vessel was in possession of 
a certificate granted by the Spanish Consul at Le Havre authorising the 
voyage on which she was engaged. See also The Falk, [1921 ] 0 Ll.L.lt. 503; 
The Patrai , [1952] 1 IJ.P.C. (2nd) 339. As regards the captor’s duty to pay 
freight, see Coloinbos, pp. 319 324. 
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captors liable to pay costs and damages. Lord Stowcll decided 
in 1803 that if captors bring neutral ships into Hritish ports, 
they must on no account detain them there without inquiry. 
The delay is therefore, in the lirst stage, imputable to the 
captors and “ it is no answer to say that it was owing to a 
mistake. Persons venturing to take out a commission of war, 
must instruct themselves in their own duty, and if any 
inconvenience arises from their neglect, the neutral claimant 
is not to suffer. I shall allow for two months’ detention.” 1 
The captor is not, however, responsible when no unreasonable 
delay has occurred and there exists “ probable cause lor a 
seizure under circumstances sufficient to warrant suspicion ” 
though it may turn out that the facts arc not sufficient, to 
warrant condemnation. 2 

§ 81)4. “Probable cause” justifying seizure. As to “prob¬ 
able cause,” the question can only be ascertained by the Court 
according to the circumstances of each particular case, as 
the phrase itself is incapable of precise definition. 3 That the 
claimants have suffered inconvenience and loss owing to the 
state of war clots not by itself afford a \ulid claim for damages. 
The reason for this rule was rested by Sir Samuel Evans on the 
consideration that the delay or inconvenience resulting to a 
vessel as the necessary result of her diversion or detention and 
consequent losses were some of the unfortunate, albeit minor, 
consequences of war, to which those engaged in shipping had to 
submit as other citizens must in other capacities and walks of 
life. 4 Similarly the Egyptian Prize* Court held in The Carhonello 
that “no damages are payable by captors for searching the 
vessel, discharging the cargo or seizing it so long as this right is 
exercised within recognised limits.” 5 

1 The St. Juan Baptist a , [1803] 5 C. ltob. 33. 

2 U.S. Supreme Court in The Oliutte Rodrigues, [18011] 174 U.S. 510. 
See same Court in Locke v. United States , [1813] 7 Crunch. 330, and the 
arhitnil award of October 5, 1037, between the U.S. and Great Britain in 
The Liftman, A.J.I.L., vol. 32 (1038), p. 503, and 2 Ll.E.U. 200. Cf. 
Oppenlieim, vol. ii, pp. 850-801. 

* Sir Samuel Evans in The K ran p tins (iuslav Adolf , |1917] 2 H. & C.P. 
418, 420; Malta Prize Court in The Montana , [1010] 3 ibid., 340, 345; and 
The Oituz , March 23, 1050 (unreportod); unci cf. United States Supreme 
Court, in The Olindc Rodrigues , [1800] 174 U.S. 510 and article 78 of the 
American Naval Instructions, 1017. Sec also article 03 (K) of the “ Harvard 
Research.” 

4 The Juno, [1010] P. 109: The Kativf/k, [19151 1 B. & C.P.C. 282; 
The Stigsdad, |1910| P. 123; affirmed (1010) A.C. 270; The Unit as, [1048] 
P. 205 and [1050] A.C. 530 and Cevlon Court of Admiralty (in prize) in 
The Tarn , [1944] Ceylon New Law Reports, vol. 45 (1044), p. 103. 

* [1040] Revue Igypticnnc do. droit international, vol. 5 (1940), p. 158* 
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It is only special and exceptional circumstances which 
warrant the payment by the captors of costs and damages for 
the detention of ships and their cargoes. There must, in other 
words, be some grave or serious negligence or misconduct on the 
captor's part. 

§ 895. “Circumstances of suspicion” justifying seizure.— 
The next ground justifying capture, that of “circumstances of 
suspicion” was fully discussed by their Lordships in The Baron 
Stjernhlad. In this case the claimant was held not to be entitled 
to either costs or damages, on the principle that suspicious 
circumstances existed, although he was found to be entirely 
irresponsible for that state of fact. “The question in every ease 
is whether circumstances of suspicion exist, and not who is 
responsible for their existence.” 1 Once probable cause for 
seizure is established by the captors, the onus of proof that the 
reasonable suspicion is unfounded lies upon the claimants. 2 

The cases where a Prize Court has taken the view that no 
“circumstances of suspicion” could be invoked by the captors 
in justification of the seizure are extremely few. Such an 
instance occurred lx*fore the Supreme Court of Gibraltar in 
Prize in The Cretie , 3 t lie cargo on board of which had not only 
been innocently and lawfully shipped, but: was innocent and 
lawful throughout. Here the shipowners were awarded damages 
and expenses, as the Court came to the conclusion that there were 
no suspicious circumstances attaching either to the cargo or the 
bills of lading, and that the seizure of the goods and their 
unloading at Gibraltar were therefore wholly unreasonable. 

§ 890. Damages for “undue” delay. Damages will also be 
decreed against the captors when they are guilty of “undue” 
delay in the discharge! of the cargo or the institution of the 
proceedings before the Prize Court. 4 In granting damages for 
detention, The Privy Council held in The Remostrant that 
although the responsible decisions which the Crown’s officers are 

1 [Mil 81 A.C. 17a, 179. Cf. United Stales Supreme Court in Locke v. 
United States , [1H13| 7 Crunch. 339. 

2 The Uni las (supra). 3 |19211 3 B. & C.P.C. 907. 

4 [1917| 3 B. & C.P.C. It. And see The Falk, [1921101 J.L.lt. 503 (J.C.), 
us to the liability of the Procurator-General for undue delay. With regard 
to claims for expenses and damages in respect of detention and demurrage 
as between shipowners and cargo-owners, see the cases of The Rio de 
Janeiro, [1919| 8 IJ.P.C. 32-1; and The Einar Jar/, [1919] 9 ibid., 320. 

Interest by way of damages may also be awarded under the general 
jurisdiction of the Court, in all eases of unjustifiable capture or of misconduct 
after capture: Sir Samuel Evans in The Krwtprinx (Sustav Adolf, [1017] 
2 B. & C.P.C. 418. Cf. 'The Sir Ernest Cosset, August 25, 1915. Off. Tr. 
Notes. 
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obliged to take* required time and opportunity for inquiry and 
deliberation, there was nevertheless evidence in this ease that 
the delay of three months for permission to unload the goods, 
was “undue” in the sense of “exeeptional and unreasonable.” 

§ 897. Damages for misapprehension of the law. —There is 
considerable controversy on the point, whether damages should 
be awarded to the claimants in respect of seizures made under 
a misapprehension or ignorance of a legal question by the captors. 
Lord Stowell in The Luna 1 held that when the seizure was 
effected by the captors by placing a wrong const ruction upon an 
Order in Council, lie would not impose upon them the obligation 
of paying any costs or damages, subject to the proviso that; 
the Court would not grant, again that indulgence in any future 
ease arising on the same facts. This rule was applied bv Sir 
Samuel Keans in The Sigurd, where the captors wi re found to 
have been guilty of a similar mistake on the interpretation of an 
Order in Council. 1 2 3 The Luna was, however, expressly dis¬ 
approved by their Lordships in The licrnisse; The Live, and 
the view was adopted that captors could not be relieved from 
liability unless there was “something connected with the ship 
which gave rise to the suspicion for seizure.” s Here the doubt 
was merely on the meaning of an Order in Council, and such a 
doubt, even if honestly entertained, was not suHieicnt to exempt; 
captors from the payment of damages. 

§ 898. Systems initiated in the First Great War..In spite of 

the protection afforded by the Courts to neutral claimants, the 
inconveniences and delays occasioned to them by the exercise 
of the right of search in port, are nevertheless considerable. 
They were, however, greatly mitigated in tin* war of 1911—18 
by various arrangements made between the belligerent Govern¬ 
ments and neutral shipping lines. Hut probably the most 
promising method by which friction between neutrals and 
belligerents could be avoided was the inauguration of a system of 
certificates, called “navicerts,” the possession of which greatly 
facilitated the passage of the cargoes concerned. 4 Delays for 
further inquiries were eliminated; uncertainty as to the inter¬ 
ruption o f luma fide neutral trade came to an cud and the neutral 
exporter obtained reasonable security in his undertakings. The 
same system was adopted during t he Second Great War, but 

1 [1810] Edw. 190. 

3 [1917] P. 250. 

3 11921] 1 A.C. 458. 

4 Supra , §§ 782-783. 
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with added facilities to neutral vessels in the form of “ ship’s 
warrants” and “mailccrls,” already discussed under the 
chapters relating to Contraband and Blockade and which 
proved increasingly successful in minimising the delays resulting 
from the modern right of visit and search in port. 

§ S00. Issue of neutral certificates.—An alternative pro¬ 
cedure has been suggested by some writers and international 
bodies 1 to the effect, that neutral States should issue in future 
certificates covering cargoes on board ships of their nationality. 
Such a procedure would, however, impose a heavy burden and 
responsibility on neutral Governments, even if they were willing 
to undertake it, and should eases occur in which it was proved 
that their confidence had been abused, delicate situations 
would arise which might prove more dangerous to the peaceful 
relations between belligerents and neutrals than those which 
occur under the existing practice. Moreover, such guarantees 
would certainly not be accepted from or by all Governments 
and any discrimination in this respect would be invidious and 
embarrassing both to the belligerents and to the neutral States. 

§ !>()(>. What amounts to capture.—When the visit and 
search of a vessel, enemy or neutral, have proceeded in an 
orderly and normal manner, if the visiting olliecr decides that 
the vessel or cargo, or both, are liable to capture, be should 
take steps to secure the prize and send her into a convenient 
port for adjudication.- The captor must put on board a 
prize crew or an armed guard sufficient to navigate the vessel 
to the port of discharge in accordance with the captor’s sailing 
orders or route instructions. The vessel’s master cannot be 
forced to accept responsibility for the navigation of the vessel 
and lie is still answerable to the owner for his conduct. 3 If 
owing to military necessities, however, a prize crew or an armed 
guard cannot be sent on board the prize, the prize may be 
escorted into port by the capturing warship or by another war¬ 
ship of the belligerent or his ally. In such a ease, the prize 
must follow the instructions of the escorting warship and may 
be forced to do so if she resists. 

J Hyde, voJ. a, p. 1909, and The part of international law in the further 
limitation of nrwal armament , A.J.I.L., vol. 20 (1020), pp. 207-250. See 
also “Convention on Maritime Neutrality” adopted by the Sixth Pan- 
American Conference of Havana, 1028, in Alvarez, Lc Panamericanisme 
et la 6 e Conference Punamtricaine (1028), pp. 108 ct seq,, and articles 41-48 
of the Harvard Research. 

2 Story on Prize. Courts, p. 07; Colombos, pp. 204-295; llaekworth, 
vol. 7, pp. 217 -221; Hyde, vol. 3, pp. 2022 2023. 

3 The Pennsylvania, [1800] Acton, 33. 
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Detailed rules governing the procedure to be followed by a 
commander when sending in a captured vessel for adjudication 
as prize are contained in the United States Instructions for Prize 
Masters and Special Prize Commissioners (Navexos 1\ 825). 1 

It is not always easy to decide when a ship has been 
captured; it is therefore important to inquire what constitutes 
an effectual capture. 

§001. Rules governing capture.—The general principle 
governing the capture of a vessel as between the captor and 
the captured ship appears to be that capture is complete when 
the vessel submits to the will of the captor, and this may be 
done without necessarily placing a prize crew on board. 2 The 
fact that, the vessel is compelled to steer in the direction 
indicated bv the captor, or to lie to and await for orders showing 
a submission to the captor, amounts to a legal capture. So 
docs the attack on an enemy ship obliging her to run into the 
port of an ally. Lord Stowell held in La Espcranza that an 
act of taking possession was not indispensably necessary to 
make a capture; obedience to a host ile attack or hostile force, 
known to be hostile, was suHieicnt. 3 Moreover, an aet of 
conscious volition by the captor is not necessary. Thus the 
occupation of an enemy port implies the capture of all enemy 
ships in the port without the necessity of an overt aet of capture 
of the ships. 4 As the Privy Council held in The Hermes , 44 the 
fact that the captors wished or intended to make the vessel a 
prize at a later date is irrelevant : she became a prize subject 
to the jurisdiction of the Prize Court from the moment of 
capture.” 5 6 

The inability of a captor to bring the prize in without the 
assistance of the crew is not proof of abandonment, and if the 
circa j instances of the captured vessel arc such as to remove all 
apprehension of rescue, the prize can be retained as well by a 
prize-master alone as by a prize crew or armed guard being 

1 These Instructions are based on the experience acquired during the 
Second Great. War. The U.S.’s statutes on prize which apply to both 
captured vessels and aircraft are found in the U.S. Code, Title 84, chapter 20, 
sections 1181-1107. 

a The 11 trades, [18191 2 Pods. 858. 

* [1822] Ilagg. 85, 91. Cf. The Edward and Mary , [1801] 8 C. Rob. 805. 
See also The Sommelsdijk , [19251 23 LI.L.IL 119 (C.A.), per Lord Atkin. 

4 The Progress , [1810] 1 Edw. 210; The Bella man, [1948] 1 Ll.P.C. 

(2nd) 265; and infra , § 944. 

6 Schijfahrt-Treuhand v. II.M. Procurator-General (The Hermes ), [1953] 
A.C. 232. Cf. Sir Samuel Evans in The hr ion , March 2, 1915, Off. Tr. 
Notes. 
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placed on board. 1 If one warship makes a seizure and after¬ 
wards abandons the prize and a second warship takes the same 
vessel, the last captor is the only captor. 2 

§ 002. “ The Pellworm.” The moment of capture with 

regard to a neutral State may be a matter of vital import, a nee as 
to the fate of the vessel. This point came into prominence in a 
ease which occurred in the English Prize Court during the war 
of 1014-18. Several German ships sailing near the Dutch coast 
were hailed bv a liritish warship arid hauled down their Hag 
while outside Dutch territorial waters, but the vessels changed 
course towards the land. It was found by the Court that 
the lowering of the Hag was not conclusive in the ease of a 
merchant ship; this act has to be treated by inquiring whether 
the prize had submitted to the will of the captor. The striking 
of the Hag was a ruse dr guerre to avoid being fired on for 
failure to stop, and the changing of course towards the land, 
assisted by the wind and tide, resulted in the vessels drifting 
into Dutch territorial waters before they were boarded anti 
taken possession of by the prize crews. It. was decided that 
the capture was effected within neutral territorial waters and 
was, therefore, invalid. 3 

§ fM)3. Time of capture.—-The following principles arc 
deemed to represent the English point of view as to the time 
of capture: (1) as between the capturing vessel and the prize, 
the capture is complete when the prize is under the control of the 
captor; (2) as between the owner of the captured ship and 
the raptor, the property does not pass to the Crown until it has 
been condemned by the Prize Court of the captor; (3) condem¬ 
nation by a Prize Court constiLiit.cs a valid and complete title 
in favour of the Crown and divests the owner of the captured 
vessel and cargo of his property as from the date of capture. 4 

1 The Alexander, 1181-1] 8 Crunch. 108, 180. 

2 The Liter (tin, 1177S | 11 :i v and Marriott, 227; The John and Jane, 
f18021 4 C. Hot). 210. Cf. Lords of Appeal in The Polly. [1780] 4 C. Hob. 
217. note, and i'.S. Supreme Court in The Grotius, [181 ft] 0 Crunch. 868. 

M The Pellworm rind other shifts, 110221 I A.C. 202. 

4 Privy Council in The Odessa. [1010J 1 A.C. 145, and The Feliciana, 
[1015] 8 LI.P.C. 418. Cf. Commodore Stnvarl's Case, |1804| Scott’s Cases, 
015. See also arlielc 20 of the Draft of the International Law Association 
on Maritime Neutrality: “the legality of the capture of vessels and goods 
must, in every ease, lie proved before tlie Prize Court. A belligerent, can 
acquire tlic property in the vessel and goods seized only when the Prize 
Court has adjudicated the capture to have been rightfully made”: 36th 
Report (1930), pp. 183-186, and Herzog, When does title to prize pass?, 
A.J.I.L., vol. 18 (1024), pp. 488 -506. Cf. article 80 of the German Prize 
Ordinance, 1080, and Court of Appeal of Athens in The 7,oodochos Pighi, 
[1942J, Annual Digest, Suppl. volume, Case No. 168. 
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§ 00k Terminology of captures. Something must: lx; said 
on the terms used to mark the capture of vessels and cargoes 
at sea. In the English statutes regulating naval prize, the 
words employed are “ capture,” 44 take a prize,” and in judicial 
decisions, the words 44 seize ” or 44 seizure ” or 44 seize in prize ” 
or 44 capture ” are common. All import the same meaning, 
namely that, the ship or goods are forcibly detained for ad¬ 
judication by a Prize Court. In Ihe British Manual of Naval 
Prize Law of 18S8, 1 “detention” is used in the same sense, 
but in the course of the war of 101 118, 1 lie word was often 
employed merely to signify that the vessel was detained for 
search which might or might not be followed by 44 seizure.” 
The French Instructions of 1034 contain detailed definitions 
of the terms capture , anisic and deroulemcnl in tlx? preliminary 
title: 44 Observations generalcs.” The latest German Prize 
Ordinance of 1030 uses the words anhaltnufi (the stopping of 
the vessel for visit); durchauchunfi (search); a ufbrin filing 
(bringing in); hexchlagname (u apt ure of the vessel) and cinzichung 
(capture of the cargo). 

§005. Legal consequences of recapture. With reference 
to recapture, there have been various doctrines on its legal 
meaning and effect. The Couaolato <M Mare provided that if 
a vessel is taken by the enemy and afterwards another ship 
of a friend comes up and effects a recapture, the vessel and all 
that is in her shall be restored to the former proprietors oil 
payment of a reasonable remuneration for the expense, trouble 
and danger that have been incurred; but this is to be under¬ 
stood of recaptures effected within the seigniory or territorial 
seas of the country to which the captured vessel belongs or 
before the enemy has secured the vessel to himself in a 44 place 
of safety.” 2 Hut another rule soon came into being, and, by 
the French edict of 1584, possession of the prize for twenty-four 
hours was held to dispossess the title of the owner, so that 
on recapture she belonged to the recaptor. This rule was 
incorporated in the Ordonnance of 1(581, but was only applied 
to privateers; Louis XY r I in 1770 extended the principle 
generally, subject to the payment of salvage which varied 
according to the length of time the vessel had been in the 
possession of the captor. The twenty-four hours rule of 
possession was adopted by England, Scotland, Spain, Holland 
and Denmark and by the seventeenth century was on its way 
to become the ground of an authoritative rule. 3 Later, there 

1 Articles 231-238. * Cl). 287, s. 1. a Hall, p. 544. 

23* 
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appears a return to the “ place of safety ” doctrine of the 
Consolato del Marc as in the French law of the 12 vciulcntiairc 
(“(5th year”), but the twenty-lbur hours rule was revived in 
the French Instructions of 1870. From the eighteenth century 
onwards, the general principle seems to have been that the 
property must be taken into a place so secure that the owner 
can have no immediate prospect of recovering it. 1 

§ !)(>(». British system. - - The British practice is to restore 
the ships and goods of British subjects recaptured from an 
enemy, on payment- of salvage, 2 which is usually reckoned at 
one-eighth, except, in circumstances of special danger or 
difficulty when the salvage award may be increased in the 
Court’s discretion. In a proper cast', both “ civil ” salvage 
may be awarded for services rendered to a vessel in distress 
and “military ” salvage for reeaplure from the enemy. 3 

It is usual to extend the same treatment to allies and 
friends as is applied by the recapturing St ate to its own subjects, 
and the vessel and goods must therefore be restored to their 
owners provided the allied or friendly Government acts upon 
the principle of reciprocity. 4 * 6 If, however, the recaptured ship 
is set forth or used by the captor as a ship of war, it is not 
restored to the owner. 0 

§ 907. Prize salvage on recapture. - As regards claims for 
prize salvage on the recapture of a neutral vesse l or cargo from 
an enemy captor, the general rule is that no salvage is due by 
the owners. This view rests on the proposition that the 
liberation of a lama fide neutral from the hands of the enemy 

1 Lord Stow ell in The Santa Cruz, [171)81 1 f* Bob. 50 00. See also 
The Ceylon, (18111 I Dot is. 105 (recapture), and Sack in Contemporary Laxv 
Pamphlets (1040), pp. 1-40. There is a similar rule in Scotland, Stair's 
decisions , vol. 11, p. 507. 

a Naval Prize Act, 1804, s. 40. And see Lords of Appeal in The 
Charming Elizabeth , [17001 Marsdcn's Admiralty Cases, p. 107, and Sir J. 
Marriott in The llenurd, [1778J llav and Marriott, 222. 

The Louisa, [1813)11 )ods. ill 7. IT. The Svanfos, [1019) a 15. & C.P.C. 
470; The Prins Knud , (1942] A.C. 007, and Coloinbos, pp. 1120 333. 

4 The Santa Cruz, supra. See also Hall, pp. 551 and 581 585, and 

Martens, Essai concemant les armafeitrs, les prises cl surlout les reprises 
(1795), p. 118. In the Second World War special arrangements were 
entered into by the Allied Powers relating to the use and disposal of vessels 
captured or found by their forces in the course of operations in Europe. 
These arrangements are contained in an exchange of notes bcLwccn Great 
Britain and the United States of May 7-Juue 15, 1945, the terms of which 
were accepted bv the other Powers concerned. See Treaty Series No. 28 
(1940) [Cind. 0905). 

6 The Nostra Signora del ltosario , [1801| 0 C. Bob. 10; L'Aelif, 11810] 
Edw r . 185. Cf. the American eases The Grotius , [1815] 9 Crunch. 308, and 
The Nassau , [1800] 4 Wall. 035. 
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docs not constitute a beneficial service inasmuch as the same 
enemy would be compelled by the Courts of his own country 
to make restitution of the property unlawfully seized. Such 
was the argument on which Lord StowclFs judgment proceeded 
in The War Onslan J This rule, however, suffers an except ion 
in all cases where the recaptured vessel is liable to be con¬ 
fiscated by the enemy's Courts, whether rightfully or wrong¬ 
fully. The presumption of restoration of neutral property 
only applies in favour of Stales which had not “ sullied their 
character by a gross violation of I lie laws of nations." It 
could not refer to Powers which had issued decrees of con¬ 
demnation of neutral prizes and decrees on which the Tribunals 
of that country were enjoined to act. and which, there was 
every reason to suppose, would be carried into execution. In 
such eases it was in harmony with the principles of internat ional 
law to award salvage to captors. 2 Somewhat similar circum¬ 
stances occurred during the First Great War as a result of the 
unrestricted sinkings of neutral ships by German submarines. 
In The Paulo par os. Sir Samuel Kvaus held that the recapture 
by the British cruisers of this neutral vessel from her German 
captors saved the ship from the almost certain risk of destruction 
by the Germans upon the high seas, or. alternately, from con¬ 
demnation if she had to he dealt with by the German Prize 
Courts. Consequently, upon the strictest legal rules, as well as 
upon every ground of equitable dealing, restitution to the 
neutral owners could only be made upon payment of a reason¬ 
able salvage to the British captors. 3 

The law was substantially changed during the Second 
World War by the passing of the Prize Salvage Act, 1944, 4 
which prevented claims for prize salvage being instituted 
without the consent, of the Admiralt y (or the Secretary of State 
for Air in the ease of aircraft). After this Act it was held, in 
The Salerno , 5 that the effect of this enactment w T as that if 
such consent were not given and the vessel was returned to 
her owners, even if in strict law they were not entitled to her, 
they would nevertheless receive her free of all lien for prize 
salvage. 

Bv article* 5101 (2) of the Queen's Begulations and Admiralty 

1 [1790] 2 C. Hob. 290, 300. Cf. The Barbara , |1800] 3 C. Rob. 171,172. 

2 Lord Stowell in The Sansom , [1807] 0 C. Hob. 410, 413, and United 
States Supreme Court, in The Amelia , [1801] 1 Crunch. 1, 37. 

3 [1910] P. 100. Cf. The Svan Jos, supra. 

4 7 & 8 Geo. G, c. 7, s. 1. 

5 [1940] P. 180. 
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Instructions, the only award payable under the Naval Prize Act 
1801, is in respect of prize salvage for the recapture of British 
property in time of war; it cannot he claimed if the recaptured 
vessel has been used as a ship of war by the enemy. In certain 
circumstances such salvage 1 may In* granted in respect of the 
recapture 1 of neutral property and if the ship or goods arc not 
immediately sent to a Prize Court, the recaptors should obtain 
any security necessary to safeguard their claims before parting 
with the property. Both these regulations and the PHI- Act 
do not, of course, a Heel the rules as to the necessity for a 
recaptured vessel to be brought before the Prize Court for 
adjudication. Although closely connected with the rules for 
prize salvage*, it rests upon entirely different principles. 

§ 1)08. Ransom bills.—Hansom consists in the repurchase 
by the original owner of the vessel or cargo seized in prize by a 
belligerent captor. The agreement to ransom is a voluntary 
net on the captor’s part; and being clearly a mitigation of his 
rights, must: be treated as an exceptional measure. It is for 
this reason that English captors were, even under the old 
practice, prohibited from resorting to ransom and liable to 
heavy lines for doing so, unless the Court of Admiralty was 
satisfied that “ the circumstances of the ease were such as to 
have justified the act ” a proof which, it is presumed, would 
have been very difficult to make good. 1 

When a vessel is released upon ransom, her master gives 
to the captor a Ransom Bill, under which he binds himself, as 
well as for the owner of the vessel and cargo, that a fixed sum 
will be paid to the captor. lie retains a copy of the Ransom 
Bill which serves as a safe-conduct protecting his vessel from 
a fresh seizure by another warship of the captor State, so long 
as he keeps the prescribed conditions laid down in the Ransom 
Bill. If the ransomed vessel diverges from her course or 
exceeds the time allowed for her voyage in the Bill, she becomes 
liable to be captured again unless her diversion or delay is due 
to stress of weather or other circumstances of “ force inajeure.” 
The captor on his side, besides holding the Bill, usually keeps 
an ollieer of the prize as a hostage for the payment of the 
agreed sum. 8 

Ransom is now practically obsolete and The Naval Discipline 

1 Hull, p. 541). 

2 Hall, p. 550. CJ. Twlss, War, pp. 357-361. Westlake, vol. ii, 
pp. 181-182; Ricord v. Bcttenham , [1765J 3 Bur. 1734; Cornu v. Black - 
burnt , [1781] 2 Dougl. 640; and Anton v. Fisher, [1782] 2 Dougl. 649 n. 
See also Senior, Ransom bills , L.Q.R., vol. 34 (1918), pp. 49-62. 
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Act of 1057 1 penalises the “unlawful agreement- by the com¬ 
manding officer of any of Her Majesty’s ships with any person 
for the ransoming of any ship, vessel, aircraft or goods taken as 
prize.” 

As regards British ships captured by the enemy, the matter 
is governed by the Naval Prize Act, 1861, 2 section 45 of which 
provides that: “ Her Majesty in Council may from time to 
time in relation to any war, make such orders as may seem 
expedient, according to circumstances, for prohibiting or 
allowing, wholly or in certain eases, or subject to any conditions 
or regulations, the ransoming or the entering into any contract 
or agreement for the ransoming of any ship or goods belonging 
to any of Iler Majesty’s subjects and taken as prize by any of 
Her Majesty’s enemies.” If any person ransoms or enters 
into any contract or agreement for ransoming any ships or 
goods, in contravention of any such Order in Council, he is 
liable to be proceeded against. 

§ 1)00. Destruction of captured enemy ships.—It is generally 
recognised that it is the duty of a captor to take his prizes into 
a port of his own country or into one of his Ally’s in order 
that, they may be adjudicated upon by a Prize Court. 3 When 
the prize is an enemy merchant ship, however, it is also generally 
recognised by the practice of States and the writings of inter¬ 
national lawyers that where circumstances render this course 
impossible, the prize may be destroyed. Before destruction, 
it is also a rule of internat ional law that all persons on board 
must be removed and placed in safety and that all relevant 
ship’s papers must also be removed and preserved. 

Destruction is a simple way of getting rid of a prize and of 
dealing an effective blow at the commerce of the enemy. But 
there arc many reasons why destruction of enemy merchant 
ships, if permitted at all, should be limited in the narrowest 
way. 

§ 910. Restrictions on its exercise. - In the first place, under 
modem conditions of war at sea, it is increasingly difficult to 
find accommodation for the persons on board t he prize and only 
in rare cases will the ship’s boats provide a place of safely; the 

1 5 & 0 Kliz. II, e. 5», s. 2J5. 

8 27 & 28 Viet. c. 25. 

8 The Christopher, [1700] 2 ('. Hob. 207. Cf. also the extra territorial 
jurisdiction grunted by the U.S. Prize Aet of 1942 (50 Stat. 740): Kiuuith, 
Prize Lmv Reconsidered, Columbia Law Review, vol. 00 (1940), p. 84. For 
agreements in the Commonwealth, sec Kowson in L.Q.1L, vol. 00 (1947), 
p. 048. 
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warship herself ran hardly bo so designated. Neutral interests 
may be also involved as the cargo on board an enemy merchant 
ship may be neutral-owned and not contraband. All these 
reasons point to the necessity of restricting the right, of 
destruction as much as possible, and. generally speaking, 
destruction must be treated ns an exceptional measure. There 
is one further cogent; reason why it shall be so considered: the 
captured ship may be of the greatest usefulness to the captor 
and, if not used by the State, her appraised value is paid by the 
purchaser into the Treasury. 

§011. The Oxford Manual and Naval Instructions. —The 
rule that enemy vessels may be destroyed in exceptional eases 
only is repeated in the Oxford Manual of Naval War prepared 
by the Institute of International Law in 1913. 1 The great 
majority of Naval Instructions issued by States similarly 
consider destruction as ail exceptional procedure and specify 
the circumstances under which it is allowable. The British 
Manual of Naval Prize Law (1888) 2 provided that in two cases 
where there was clear proof that the vessel belonged to the 
enemy, she might be destroyed, namely (a) if the vessel was 
not in a condition to be sent into any port for adjudication; 
(b) if the commander was unable to spare a prize crew to 
navigate the vessel to such a port. Before destroying the 
ship, the crew and papers and, if possible, the cargo are to be 
removed. The Confederate Naval Commanders in the American 
Civil War who were unable to take neutral prizes into their 
ports refrained from destroying them; this was in accordance 
with what must be still asserted to be the general rule. 3 “ The 
sinking of merchant ships, whether enemy or neutral, without 
taking the necessary steps to ascertain their nationality and 
character and to ensure the safety of the passengers and crew 
is contrary to the law of nations.” 4 

The United States Larv of Naval Warfare authorises the 
destruction of captured enemy merchant vessels only “in ease of 
military necessity when they cannot be sent or escorted in for 
adjudication.” Should the necessity for such destruction arise, 
“it is the duty of l.lu? capturing officer to take, all possible 
measures to provide for the safety of passengers and crew. All 
documents and papers relating to an enemy prize should be 

1 Article 104 in Annuaire, vol. xxvi, p. 069. 

2 Articles 303, 304. 8 Hall, p. 900. 

4 Dupuis, Le droit de la guerre maritime (Fapr&s les doctrines anglaises 
contemporaries (1899), pp. 347 et seq . Cf. b\ K. Smith (Lord Birkenhead), 
The destruction of merchant ships , 1917. 
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saved. If practicable. the personal effects of passengers should 
be saved. Every case of destruction of an enemy prize should 
he reported promptly to higher command.” 1 Exception must, 
of course, he made in the ease of enemy merchant, vessels 
actively resisting visit and search or capture or guilty of an 
unneut ral service. 2 

In actual practice, the British, American, French and 
Italian navies acted on these principles in the First World War. 

§ 012. “The Baden” and “The Santa Isabella.” —Two 
cases which came before the English Prize Court during that 
war sufficiently rcllect British practice. The German colliers 
The Baden and The Santa Isabella were taken in the course of the 
battle of the Falkland Islands in 101 4, but were sunk after the 
crews had been removed. When the Crown applied to the Court 
for the condemnation of the ships, evidence was given showing 
that the capturing British warship was engaged in pursuing 
the enemy fleet and could not stop for the purpose of taking 
the vessels into port. After considering the special circum¬ 
stances of the naval operations in course. Sir Samuel Evans 
held that the destruction of the German vessels was justified. 3 
The question was further dealt with by the same judge in 
The Sloer ,* and he there said that the law was clear that, 
under certain conditions, an enemy ship captured at sea could 
be sunk instead of being brought into port to he tried in the 
Prize Court. It was equally clear upon the facts of that case 
that iu the circumstances the commander, who had made an 
affidavit, was justified in sinking the vessel because he was not 
able to spare a prize crew in order that she might be taken into 
port. Before such a destruction takes place, however, there 
must be proof that the ship belonged to the enemy, and the 
commanding officer must remove her crew and, if possible, 
her cargo and papers. 

§ 1)13. Violation of the rules by Germany. —The practice 
followed by Germany i n the First Great War was diametrically the 
contrary, although article 110 of the German Prize Ordinance 
of 1000 (then in force) specifically enacted that “ before pro¬ 
ceeding to a destruction of the vessel, the safety of all persons 
on board and, so far as possible, their effects, is to be provided 

1 Section 503 ( b ) (2). 

* Section 503 (b) (3). 

3 Judgments of September 18, 191(5, OIT. Tr. Notes. 

4 [191(5] 5 IJ.P.C. 18. Sec also Lord Mcrri vale's decision in The 
Walter Leonhard /, [1921] 7 L1.L.K. 9; and Lord Merriman in The Olitula, 
Judgments of February 19 and July 10, 1942, Off. Tr. Notes. 
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for and sill ship's papers and other evidentiary material which, 
according to the views of the interested persons, is of value 
for the formulation of the judgment of the Prize Court, are to be 
taken over by the commander.” Jn spite of this express rule, 
Germany adopted the system of the indiscriminate sinking of 
all ships whatsoever and without any preliminary warning 
after tlie German declaration of war zones of February 1015. 
One of the first, and most regrettable cases was the destruction 
by a German submarine of The Lusitania, on May 7, 1915, 
which involved the loss of over eleven hundred lives of non- 
combatant persons. 1 2 Such acts were in wanton disregard of 
the laws of war and of humanity. The justification of the 
difficulty of taking the vessel into port, or the simple statement 
of the fact of destruction, without any reason being alleged, 
appear with monotonous regularity in the* German prize 
decisions. 

§ 91 1. Rules applicable to aircraft. The principles 
governing the seizure of merchant vessels by warships apply, 
by analogy, to aircraft. Like submarines, aircraft arc in¬ 
capable of making adequate provision for the safety of the 
crew and passengers on board merchant ships - and they arc 
therefore prohibited from capturing or destroying them. In 
particular, it is unlawful for aircraft; to attack by bombs or 
aerial torpedoes an enemy vessel unless they are attacked first. 
The destruction of enemy private aircraft by belligerent military 
aircraft is also illegal unless all persons on board have first 
been placed in safety and the aircraft’s papers are preserved. 3 

§ 91a. Renewed violations by Germany. - Although Germany 
was a party to the London Protocol of lftitti, and her Prize 
Ordinance of HK59 contained I lie express provision that “the 
destruction of vessels is only permissible if t he passengers, crew 
and the ship's papers are placed in safety before destruction ” 
(article 71), she again reverted, on the outbreak of the Second 
Great War, to the indiscriminate destruction of merchant 
vessels by her submarines without warning, at great distances 

1 Tlie German-American Mixed Claims Commission decided that 
Germany was liable to pay to the l T .S. compensation for all losses sufTcrcd 
by American nationals, “which losses have* resulted from death or from 
personal injury or from loss of, or damage In, property sustained in the 
sinking of The Lusitania .” Award of November 1, 1923, A.J.I.L., vol. 18 
(11124), ]>. 331. See also the judgment of 1 lie G.S. District Court, Southern 
District of New York, in The Lusitania , [ 11> 1S| 231 F. 71a. 

2 H. A. Smith, Le dvvcloppcmenl modern e drs lots dv la guerre maritime, 
Recucii, vol. U3 (1938), p. IV73; Oppcnhcirn, vol. ii, pp. 33 1 532. 

3 See also article 37 of The Hague Air Rules, 1923. 
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from land and under weather conditions which made the 
survival of the passengers and crew highly improbable, if not 
impossible. A new record was, in addition, established by 
ruthless attacks from the air on merchant- ships, which were 
constantly bombed and machine-gunned by German, Italian 
and Japanese aircraft, irrespectively of their character, nation¬ 
ality or destination, and without, any consideration for the lives 
of non-combatant seamen and passengers on board. As a 
measure of retaliation against these lawless actions, Great 
Britain and her naval allies adopted the exceptional step in 
1942 of sinking at sight enemy merchant ships when engaged 
in warlike operations. In the ollicial communiques these ships 
were described “ enemy supply ships ” as being directly engaged 
in the service of the enemy forces. 

§ 910. Goods on board enemy vessels. As to cargoes in 
enemy ships, their destruction is, on general principles, only 
justifiable under the same conditions which have been held 
applicable to vessels, and it is only enemy goods or articles of 
contraband which can be destroyed. Sir Samuel Evans said 
in The Santa Isabella that as it was not possible owing to the 
exceptional necessities existing at the time of the seizure to 
remove any portion of the ship’s cargo, and as there was no 
doubt that the goods were enemy, the commander had a right 
to destroy both the vessel and her cargo too. 1 With regard 
to neutral goods, full restitution in value must be made to 
their owners. Lord Stowcll recognised the right to damages 
of neutrals for neutral cargoes in ail enemy ship which had been 
sunk, 2 and the same practice was upheld by Dr. Lushington 
in The Leu cade. 3 This principle is strictly in accordance with 
article 3 of the Declaration of Paris, 185(5, exempting from 
capture, and consequently from destruction, neutral goods on 
hoard an enemy vessel other than contraband. 

§ 917. Breach of doctrine by the Central Powers. —The doctrine 
adopted by the German Prize Courts in the war of 1911-18 was 
in unfortunate contrast with these clear expressions of the rule 
of law on the subject. It was urged by the Berlin Supreme 

1 Judgment, of September 18, 1919, Off. Tr. Notes. 

* The Aclacon, [1815] 2 l)ods. 48. 

8 [1855] Spinks, 217. Cf. The Ostsce , |1855] 9 Moore, P.C. 150, and 
Lord Phillimore, Three centuries of treaties of peace , 1917, p. 180. The 
point also arose in the first. Great War in the ease of The Suomi , a German 
ship carrying some neutral cargo which was sunk by a British warship in 
the Baltic. The matter, however, did not come before the Court as the 
Crown consented to pay compensation to the neutral owners. Cf. Lord 
Merriman in The Olinda , July 10, 1942, Off. Tr. Notes. 
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Court in The Indian Prince 1 and The Kaipara 2 that no 
indemnity was due to the neutral owners of cargoes carried in 
enemy ships which had been sunk by German submarines. 
These judgments were contrary not only to the Declaration of 
Paris, which Germany had ratified, but constituted, further, a 
direct violation of llit.* principles upheld by the German 
Government at the London Naval Conference 3 and of the 
existing provisions of the German Prize Ordinance which 
recognised the right to compensation for neutral property 
destroyed in enemy ships (article 114). Austria-Hungary, fol¬ 
lowing her Ally’s example, similarly refused any compensation 
to neutral owners of goods sank with Ihc enemy vessels. 4 

§ ‘.MS. Destruction of neutral vessels prohibited.—The law 
oil the sinking of vessels is naturally much more stringent in 
the ease of neutral ships which must not be destroyed. 3 If the 
vessel is destroyed owing to unavoidable causes, full com¬ 
pensation must be paid by the captor to the neutral shipowner. 
This rule was laid down by Lord Slowed who said t hat; when 
a ship is neutral, the act of destruction cannot be justified to 
the neutral owner by the gravest importance of such an act to 
the public service of the captor’s own State; to the neutral it 
can only be justified, under any such circumstances, by a full 
restitution in value. 3 In another judgment, lie stated: “ The 
destruction of the property by the captor may have been a 
meritorious act towards his own Government, but still the 
person to whom the property belongs must not be a sufferer.” 7 
§ 910. Rules laid down in the British Manual and in the 
American Instructions. —In the Hritish Manual of Naval Prize 
Law of 1888, commanders who arc unable to bring in a prize 
arc instructed to release the vessel and cargo without ransom, 
unless there is clear proof that she belongs to the enemy 

J [10101 Jurisprudence allvmtmde rn mnliere de prises , p. 09. 

2 11917 I Ibid., p. 21 a; and The (Uilra ; The In drani, ibid., pp. So, 74. 

3 Loud. Dcel.prnr. p. 99. And sec Wehberg, Das Seekriegsreeht (1015), 
pp. 207 et seq. The same is also the view of the authoritative German 
publicists, Schramm, Priscnrrcht (19151), pp. 338 et seq .; and Hernstcn, 
Das Seekriegsrechl (1911), p, 188. 

4 The Yasaka Mara, [1017] Pola Prize Court in Colombos, p. 303. 

6 Cf. Recommendations adopted by The Grotius Society in 1017, 
Grolius Transactions, vol. 11 (1020), p. 77, and vol. 14 (1029), pp. 105-100. 
See also article 4 of the Draft of the International Law Association on 
Maritime Neutrality: “a neutral vessel which has been seized must not 
be destroyed by the captor. She must be taken into a proper port for 
the determination there of all questions regarding the validity of the 
seizure,” 35th Report (1928), p. 5102. 

■ The Felicity , [1819] 2 Dods. 381, 380. 

7 The Aclaeon , [1815) 2 Duds. 48, 52. 
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(article 303). The United States Lmv of Naval Warfare 
provides that “although the destruction of a neutral prize is 
not absolutely forbidden, it involves a much more serious 
responsibility than the destruction of an enemy prize. A 
capturing ollicer. therefore, should never order such destruction 
without being entirely satisfied that the military reasons therefor 
justify it, i.c. under circumstances such that a prize can neither 
be sent in nor, in his opinion, properly be released. Should the 
necessity for the destruction of a neutral prize arise, it is 
the duty of the capturing ollicer to provide for the safety of 
the passengers and crow. All documents and papers relating to 
a neutral prize should be saved. If practicable 1 , the personal 
effects of passengers should be saved. Every case of destruction 
of neutral prize should be reported to higher command.” 1 

During the course of the war of 1911-18, the only cases of 
destruction of neutral ships by the Allied and Associated 
Powers were a few small vessels in the Mediterranean suspected 
of violating the blockade of Turkey which were sunk by 
French warships. 

§ 920. Germany’s conduct in the war of 1914-18.- -On 
the other hand, the destruction of neutral merchant vessels 
by Germany and her allies was the rule, their bringing into 
port the exception. In a few eases, the German Government 
admitted that an error had been committed and made com¬ 
pensation. lint in by far the largest number of cases, the vessels 
were sunk without any preliminary visit and search and without 
any adequate provision for the safety of passengers and crew. 

In none of the eases tried by the German Prize Courts is 
there any examination of the question whether the destruction 
of neutral prizes is in conformity with the law of nations 
although this argument was invoked by neutral Governments 
and private individuals in several instances. 2 

1 S. 503 (<*)- See also article 1 of the Havana Convention of 1028 in 
Alvarez, op. cit., pp. 108 cl seq.< and Sir Edward drey's instructions to the 
British Delegates at the Second Hague Feaeo Conference, dated June 12, 
1007: “concerning the right to dr si rov captured neutral vessels, the view 
hitherto taken by the greater Naval Powers has been that, in the event of it 
being impossible to bring in a vessel for adjudication, she inusL be released," 
Pari. Papers, Misc., No. 1 (1008) |Cmd. 3857], pp. 17-18. 

2 Sec, for example, the arguments relied upon by the Dutch Government 
in The Anhverpen , Ver/.ijl, pp. 1240-1250. The Dutch Government 
emphatically protested to Germany against the sinking of neutral vessels. 
In its note of April 3, 1015, it declared that “the destruction of a neutral 

C rizc is an act which international law has never sanctioned”: Vander- 
osch, The neutrality of the Netherlands during the World War (1927), pp. 278 
et seq . 
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§021. Decisions of the Mixed Arbitral Courts. —After the 
conclusion of the First Great War, many such claims were 
examined by the Mixed Arbitral Tribunals specially set up. In 
the case of The Spi/ros , the Greco-German Mixed Arbitral 
Tribunal decided that Germany must be held liable for the 
sinking of neutral ships and hound to compensate claimants for 
the damage suffered hv them as a result of the torpedoing of their 
vessels. 1 Compensation was due not only for the actual value 
of the ship, but also for the loss of profits or user of the 
ship. 

§ 022. Restitution in integrum. -The principle guiding the 
Courts in all these eases was that “ integral restitution ” must 
be regarded as constituting the basis of compensation. The 
famous judgment in The Cape Horn Pigeon, which was sub¬ 
mitted to the arbitration of l)r. Asset* by the United States and 
Russia in 1902, proceeded on the same footing. 2 Similarly, 
the award of the Permanent Court of Arbitration at The Hague 
of October 18, 1922, between the United States and Norway, 
held that “ just compensation implies a complete restitution 
of the status quo ante based not upon future gains of the United 
States or other Powers, but upon the loss of profits of the 
Norwegian owners as compared with other owners of similar 
property ” who were able to navigate their ships. 3 

§ 928. German system of destruction. —The illegal methods 
of naval and aerial warfare adopted by Germany and her Allies 
during the First World War were pursued, with increased 
violence, in the course of the Second World War. Neutral 
ships were constantly destroyed by enemy submarines not only 
without the least endeavour being made for the safety of the 
seamen on hoard, but with deliberate attacks on them by 
bombs, machine-guns and torpedoes. No attempt to justify 
these acts of lawlessness was ever made. 4 An official inquiry 
instituted by the Norwegian Trade Unions for Seamen in 
April 1910, whilst that country was still neutral, provided 

1 Anlippa v. German Government, [1020] Hcciieil des decisions des 

Trihunau x Arbi trail x Mixtcs, vol. 7 (1927), p. 2 8. Cf. Anglo-German 
Tribunal in Owners of S.S. Seaham Harbour v. German Government , 11924] 
ibid. (1925), vol. 4, p. 29. 2 IJ.S. Foreign Gelations (1902), App. I, p. 451. 

3 A.J.I.L., vol. 17 (1928), pp. 808 and 892 895. Cf. Judgment of the 
Permanent Court of International Justice in The Chnrzmv Factory 
(Indemnity ) Case (1928), Series A, No. 17, and Whiteman, Damages in 
International Law (1987), vol. 2, pp. 1087 and 1548. 

4 Lord Caldecote, International law and neutral rights , Grotius Trans¬ 
actions, vol. 20 (1940), pp. xlix-li, and Fenwick, International Law, Ord ed. 
(1948), pp. 598 000. 
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undisputed evidence of the system adopted by enemy sub¬ 
marines and aircraft in the indiscriminate sinkings of neutral 
merchant vessels. 1 It has now been ascertained that the number 
of neutral seamen and vessels lost at sea by enemy action during 
the Second Great War exceeded by far those accounted for in 
the First Great War. 2 

1 See amongst several instances quoted, the ease of the Norwegian ship 
The Tempo, as reported in The Times , April 0, 11M-0. 

* The number of neutral merchantmen lost at sea through enemy action 
between September a, 1!KJ!), and June 0, l!)i;>, was 41M). totalling 1,4-20,000 
tons: The Times , June 10, 1!)4*5. That, of British merchantmen was 2,05!) 
totalling 11,IMS,20!) tons: Brassey’s .inn uni , l!)57, p. 22 n. 
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PRIZE COURTS AND NAVAL CAPTURES IN WAR 

§ Oi?I. Ancient origin of the English Prize Court.-- The 
seizure jure belli of enemy properly lmisl. in every ins!unco, be 
confirmed by the Prize Court of the belligerent captor. This 
necessity of submitting all prizes captured bv vessels of war 
to a judicially constituted Court for the determination of the 
question whether the capture is lawful or not is of very great 
antiquity in England. 

The origin of the English Prize Court is intimately con¬ 
nected with the Admiral's Court, and as far back as 1357, an 
example occurs where a claim by some Portuguese merchants 
in respect of goods taken as prize by English captors is described 
as having been 4i judicially prosecuted” before the Admiral. 1 
Indeed the majority of the eases recorded to have been decided 
by the Admiral's Court between the fourteenth and sixteenth 
centuries relate to prize and “ spoil ” eases. A noteworthy 
instance occurred at the time of the. Armada, when Dr. Julius 
Caesar, the Admiralty Judge, decreed the condemnation in 1589 
of a Spanish ship as 41 lawful prize. 2 The Royal Proclamation, 
published by Queen Elizabeth I in H»02 enacted that. 14 no prizes 
taken slial lie disposed of till adjudication geiven by the said 
Judge (of the Court of Admiralty) and order geiven by him for 
the disposing thereof.” 3 The importance attaching to a regular 
system of prize law may also be traced in the Commission issued 
in 1026 by Charles I to Dudley Lord Carleton and others lo con¬ 
sider the laws applicable to prizes hereafter to be taken 44 by anic 
Our shipps in warlike manner, or by anic the shipps of Our sub¬ 
jects ” on the ground t hat His Majesty was 44 desirous to settle 
some eerten course herein agreeable to justice and the lawcs and 

1 Letter written by Kdward JIT to the. King of Portugal “praesertim 
rum Adniirulltis nosier eoram quo bona Jiuiiisinodi fucraut. judiciuliter 
rcpetita,” Kyincr's Forder a, vol. 0, p. It, and Hohinsun, Collectanea 
maritima (1801), p. vii. There are regular reports of prize eases since 
1580: Marsden, Ltnv and custom of the sea. Navy Records Society, veils. 49 
and 50, pp. 452-453, and Select pleas of the Court of Admiralty , vol. i, 
p. 317. See also above, §§ 12 13, and Colombos. pp. 15-10. 

a [1589] in Marsden, op. cit., vol. 1, p. 254. 

* Pat.. 44, Kliz., p. 10, and article 0 in Ryiner’s Focdcra , vol. 1C, 
pp. 430-437. 
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customs of this our Rcalmc of England and of other Nations 
with whome we have either Alliance or Iloslilitie.” 1 The 
Commissioner’s Report lias not been preserved, but as Sir 
Christopher Robinson writes: “this Commission shows how 
much it lias been an object of solicitude and attention with this 
country, to establish its system of prize law, on principles 
generally known, practised and recognised by all nations.” 2 
The Admiralty Court Hook of Scotland also contains several 
prizes eases decided in the sixteenth century and proves the 
very old origin of the Admiral's Court in that country. 3 

§ 025. Establishment of Prize Courts. It is a well-recognised 
rule that a prize must be brought into a convenient port for 
adjudication. The propriety or rather the necessity of acting 
upon this rule is based, as has already been pointed out. on the 
principle that the property of private persons must not lie 
converted wit hout due process of law. If the captors from any 
cause whatsoever neglect to submit the east' to llie Court, it is 
always open to a claimant to apply to the judge for an order 
that the captors do proceed to adjudication. .Moreover, if after 
a cause has been instituted, the captors fail to proceed effectively 
with the ease, the Court has the power, on the application of a 
claimant, to order the property to be released and restored to 
the claimant and may, further, condemn the captors in damages 
and costs. 4 

§ 020. Belligerent Prize Courts. The natural tribunals 
of adjudication, under present municipal legislation, are the 
Prize Courts of the belligerent captors established by them 
on their own territory, and it is to these tribunals that every 
cause for the validity or otherwise of the capture must be 
deferred. 

The Opinion given by the Law Officers of the Crown was 
similarly that “it is only the Prize Court of the captor's country 

1 Commission printed in Hymcr's Foedera. vol. IK, p. 731. 

* Op. r//., p. (it). (/. the Reports of 1753 and 1701 in McNair, vol. 8, 

p. (it. 

8 Acta Curiae Admirallatus Scotiac (Stair Society publications, vol. 2, 
1937). Cl*. The sea law of Scotland (Scottish Text Society, 1933). See 
also the case of Henri son v. Ludquharn decided in 1 (>(>(> in 1 Stair, pp. 418, 
425: McNair in 2 Journal S.P.T.L. (N.S.) (1952), p. 13; and T. H. Smith, 
Jurisdiction in Prize. A Scottish Claim. J.C.L.Q., vol. 2 (1953), p. 452 and 
supra , ]>. 20. This jurisdiction was absorbed l»v the English Prize Court in 
1825. 

4 The Uuldah , 11 SOI) 3 C. Hob. 235; The St. Juan Haptista. [ 180313 ibid 
33. CJ. Naval Prize Act, 1804, s. 32, and Rule 4 of Order V of 1 lie Prize 
Court Rules, 1939. See also The Prins Knud , |1941] P. 39; The Verba nia 9 
May 24, 1944, Off. Tr. Notes. 
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that is competent to condemn his prizes/’ 1 The same principle 
was concisely stated as follows by the 1 American Prize Court in 
The Wilhelm ilia which was seized in the Second World War: 
“prizes are only cognizable in the Courts of the Power making 
the capture.” 2 

Condemnation may also pass by a Prize Court constituted on 
the territory of a captor's ally in the war, as in such a case both 
Governments of the allied nations have a common interest in the 
capture and may therefore be presumed to authorise any 
measures “conducing to give ('fleet to their arms.” 3 4 

A Prize Court may also, conceivably, he established on board 
a national or allied warship provided that she is anchored within 
national or allied waters. As regards a vessel on the high seas, 
there is no express authority on the subject, but it appears that 
there is nothing to prevent a Prize Tribunal being lawfully 
constituted in any place where belligerent rights may be 
exercised. 

§ 027. Prize Courts must not be established in a neutral 
country. -It is clear law however that a captor cannot establish 
a Prize Court on neutral territory or in a ship within neutral 
territorial waters. The quest ion was first authoritat ively decided 
bv the United States Supreme Court in The Betsey, which 
upheld the rule that no foreign State could of right institute or 
erect any Court of judicature of any kind within the jurisdiction 
of a neutral Power, and that the prize jurisdiction which had 
been exercised in the United States by the Consuls of France 
was not of right. 1 The principle was also emphatically expressed 
by Lord Stowell in The Christopher that all similar proceedings 
were illegal, and that it was not to be assumed that a neutral 
Government would so far depart from the duties of neutrality 
to permit t he exercise of t hat “ last and crowning act of hostility, 

1 McNair, vol. 3, p. 72. 

2 [1048] C.S. District Court for Western District of Washington, 78 
F. Supp. ;>7. Cf. C.S. Supreme Court in United Slates v. Peters. [17051 3 
C.S. 121. 

3 The Christopher, [1700] 2 C. Hob. 207; The llemick and Maria , 
11700] 4. ibid., 43, 00. Cf. Oddy v. Jiovitl, 11802| 2 East, 473 (K.B.). In the 
Second World War arrangements were made between the United States 
Government and several of the Governments of the Commonwealth 
regarding the establishment of Prize Courts in each others’ territory, hut 
in fact no such Court appears to have been established. See Kowson, 
“ British Prize Daw, 1044-40“ in Law Quarterly Review, vol. 03 (1047), 337 
at p. 348 for details of the Aet of Congress and the various Exchanges of 
Notes. 

4 11704] 3 Dali, 0, 10, and District Court of Pennsylvania in Jolly v. 
The Neptune, [1804] 13 Fed. Cases, 010. 
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the condemnation of the properly of one belligerent to the 
other, thereby confirming and securing him in the acquisition of 
his enemy’s properly by hostile means/' 1 

Similarly, when France set up in 1850 a Prize Court at 
Montevideo which condemned a British ship, the Law Officers 
of tin* Frown gave it as their Opinion that that Court had been 
illegally constituted as “the protended Prize Court at Monte¬ 
video was not sitting in the country of a belligerent; there was 
no war between France and Buenos Ayres and Montevideo was 
not a belligerent ally of France/' 2 

§ 028. Jurisdiction of the English Admiralty Court. Two 
separate jurisdictions have from very ancient times been assigned 
to the Admiralty Court which, according to the old terminology, 
arc respectively described as the “instance” jurisdiction and 
the “prize” jurisdiction. Both jurisdictions are, in time of 
war, administered concurrently. The “ instance ” jurisdic¬ 
tion is that exercised in ordinary circumstances in matters 
maritime. The “ prize ” jurisdiction applies to naval captures 
effected jure belli. 

Statutory recognition in prize matters was for the first 
time conferred on the Admiralty Court bv the Naval Prize Act, 
18(5A, 3 although its jurisdiction had remained undisputed since 
Sir Edward Coke’s fall in 1013. The jurisdiction recognised 
by the Act of 180A lias not been affected by the passing of the 
Supreme Court of Judicature Acts of 1801 1 and 1925, 5 the 
latter of which provides that the High Court in England shall 
be a Prize Court within the meaning of the Naval Prize Acts 
186 A to 1010, as amended by any subsequent enactment, and 
shall have all such jurisdiction on the high seas and through¬ 
out His Majesty’s Dominions and in every place where His 
Majesty has jurisdiction as, under any Act relating to naval 
prize or otherwise, the High Court of Admiralty possessed 
when acting as a Prize Court. All such causes and matters 
are assigned to the Probate, Divorce and Admiralty Division of 
the High Court, 6 commonly called the “Admiralty Division.” 

J [1799| 2 (\ Hob. 207. And The Find Often, |1799) 1 ibid.. 135. The 
legal concept inn of the exterritoriality of warships cannot, hr invoked for 
the purpose of creating jhi exception to the duties of neutrality. Cf. Chung 
Chi Cheung x. The King, [1939| A.C. 100 

8 Opinion of June IS. 1859, MeNnir, vol. 0, p. 71. 

a 27 & 28 Viet. c. 25. 4 5 A & 55 Viet. c. 53. 

8 15 & 10 Geo. V, c. 49, repealing the Act of 1891 with the exception 
of section 3. 

6 Judicature Act, 1925, s. 56 (3) ( b ). For further particulars, see 
Colonibos, pp. 16-18. 
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§ 1)20. What is prize ? —It is the prime function of a Prize 
Court to decide whether a capture is a prize or not, and it is 
the only Court which is competent to decide this question. 1 
Prize, according to Story, 2 extends “to all captures made on 
the sea jure belli ; to all captures in foreign ports and harbours; 
to all captures made on land liy naval forces and upon sur¬ 
renders to naval forces either solely or by joint operations 
with land forces; and this, whether the property so captured 
be goods or mere ehoses in action; to captures made in rivers, 
ports and harbours of the captor's own country, to money 
received as a ransom or commutation on a capitulation to 
naval forces alone or jointly with land forces." 

The Court's jurisdiction applies therefore to every ease 
in which there has been a maritime seizure by right of war, 
and in exercising this jurisdiclion, the Court can and will deal 
with all incidental matters. 3 The Prize Court will thus deal, 
to the exclusion of all Courts of common law, with claims for 
freight where ships or cargoes have been captured, not only as 
bet ween captors and owners, but also as between owners of ships 
and owners of cargoes, and its jurisdiction to deal with freight 
is not affected by the? release of the cargo or ship. 1 It will also 
adjudicate on all questions of damage for than linage or detention 
of ships or cargoes, on all matters of salvage and average, and, 
generally, with all claims affecting I lie captured ships and goods.'* 
The jurisdiction of the Court having once attached, the 
onus of proving its determination rests on those who allege 
it. 8 It commences as soon as there is a seizure in prize, and 
if the captors do not promptly bring in the property seized 
for adjudication, the Court will, at the instance of any party 
aggrieved, compel them so to do. 7 

Ily the Prize Act, 11)31), 8 prize law is now made applicable 

1 he ('mu' v. Eden, [1781] 2 Oougl. 594, 002, and Linda v. Rodney, 
[1782] ibid., 010, Oi l. 

2 Xotes on the principles ami practice of Prize Courts (edited by F. T. 
Pratt. 1854), p. 28. Cf. Jtoscoc, Prize Court procedure, JLY.I.L., 1921 22, 
pp. 90- 98, and Columbus, pp. 18 -50. 

3 Lc Canx v. Eden, [1781], supra; Privy Council in The St. Helena, 
[1910] 2 A.C. 525. 

4 The Wilhelmina, [1923] 1*. 112; The Corsican Prince, [1010J P. 195; 
The loto, 11910] P. 200. 

5 The Kalwi/k , [1915] 1 \i. & C.1\C. 282; The Zamora, [1910] 2 A.C. 77; 
The Chateaubriand , [1910] 2 H. C.P.C. 09; The Pontoporos , [1910] 
P. 100; The Prins Knud, |1942| A.C. 007. Cf. Cape Town Prize Court in 
The yisut Kusnlri A aim, [1942] S.A. Law Journal, vol. 59, p. 150. 

® The SI. Helena , supra. 7 The Zamora, [1910] 2 A.C. 77. 

H 2 & 3 Geo. VI, e. 05 (s. 1), and McNair, The law of the air, 2nd cd. 
(1953), p. 257. 
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to aircraft. and to goods carried t herein and the Prize Court is 
accordingly competent to hear and determine all such captures 
jure belli and all claims incidental thereto on the analogy ot* the 
rules applicable to ships and Ha ir cargoes. The new legislation 
reflects the important part which aircraft arc destined to exercise 
in modern warfare and the necessity to assimilate, so far as pos¬ 
sible, prize law to the complicated problems raised by their use. 1 

Section t of the Act is also of great importance as it extends 
considerably the territorial application of prize legislation so as 
to cover not only the United Kingdom, but also all the other 
parts of the Commonwealth (with the exec])!ion of Canada and 
the Union of South Africa), every British Colony and Protector¬ 
ate, all mandated territories (other than territories administered 
by the Union of South Africa) and every other country or terri¬ 
tory in which Her Majesty enjoys prize jurisdiction. 2 

§ two. Warships as prize. - The view that, on the capture 
of an enemy public ship, the property passes at once to the 
Crown, undoubtedly represents the generally accepted rule of 
international law. But in so far as it suggests that public 
enemy ships are not treated as prize in British Prize C ourts, 
it docs not accord with the existing practice. 3 

There are very few reports of prize eases relating to pro¬ 
ceedings against warships. This may well be expected as 
in the majority of eases they would be undefended and no 
point of law would arise. A search in the Admiralty Library 
and in the Public Becord Office revealed the following two 
typical eases of French ships of war: La Hovhe , captured on 
October 12, 1798, and condemned on February 5 of the follow¬ 
ing year, and La Iiclle Louie, referred to in t he old naval song as 
“ The Arethusa” captured on July 14, 1780, and condemned 
on September 20, 1781. The value of the warships awarded 
to the captors was that of “the hull, ordnance and ordnance 
stores.” But when enemy warships were destroyed, the loss 
of prize money thus occasioned was felt to he a. serious matter 
for the oflieers and men of the Boyal Navy who were at that 

1 By article 55 of The Hague Air Rules, the “capture of an aircraft 
or of goods on hoard an aircraft shall he made the subject of prize 
proceedings in order that any neutral claim may he duly heard and 
determined.” Sec also articles 52-00 of the Rules and article 112 of the 
Harvard Research, 

8 The Act was introduced in South Africa in November 1041: see 
The Triglot', S.A. Law Journal, vol. 50 (1942), p. 152. As to Canada, see 
Prize Courts Act. of 1945, cap. 12. 

3 For further details see Pearce Higgins, Ships of war apprize, B.Y.I.L., 
1025, pp. 103-110, and Colombos, pp. 50-51. 
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time inadequately paid. On two occasions at least. Nelson 
took up this matter with the Admiralty and also asked for a 
message from King George III to the House of Commons for 
a gift to the Fleet. 1 

During the First Great War, Sir Samuel Kvans condemned 
as enemy prize three motor gunboats, constructed at South¬ 
ampton to the order of the Turkish Government and seized 
on the slips at the builders’ works. It was proved in evidence 
that, at the time of capture, the gunboats had been tried 
and had been accepted by Turkey. 2 The German cruiser 
Emdcn , which had been driven ashore on Keeling Island after 
a fierce engagement with H.M.A.S. Sydney. , was also condemned 
by Lord Merrivale as good and lawful prize. 3 

It appears to be clear that the necessity for proceedings 
in prize to be taken in British Brize Courts in the ease of 
enemy warships arises from the provisions of the Boyal Pro¬ 
clamations granting prizes to the captors which it has been 
the custom of the Crown to issue at the beginning of every 
war. 4 If there is no grant: of prize, it does not seem that 
proceedings in prize are necessary. 6 As regards practice in 
the United States, it was held in Oakes v. United States 6 that 
the property in a vessel which had been lit ted out as a gunboat 
by the Confederate States passed immediately on capture to 
the State without the necessity of prize proceedings. The 
matter is now governed by section 503 (r/) (2) of the United 
States Laze of Naval- Warfare which provides that “enemy 
warships and military aircraft may be captured outside neutral 
jurisdiction.’’ Brize procedure is not used for such captured 
vessels and aircraft because their ownership immediately vests 
in the captors Government by the fact of capture. 

§ 031. Merchant vessels and cargoes. The wide jurisdiction 
of the British Prize Court extends toall merchant vessels capt ured 
jure belli. The term comprises lighters, yachts, rafts, tugs, 
boats and other maritime earft. 7 It also includes structures on 

1 Southey, Life of Nelson , chapters vii anil viii. 

1 (1017] 7 Lt.P.C, 10(5. 

* [1020] 2 LI.L.lt. 7. Cf. The Konigsberg, [1020] ibid., 7. 

4 See infra, §§ 048 el set/, and 055 el serf. 

6 The Nostra Signora del Rosario, [1801] 3 C. Rob. 10; The linden. 
Sir Samuel Evans’s judgment of September 18, 101(5, Off. Tr. Notes. 
The Salerno, 1104(5] P. 180; s. 10 of the Prize Court, Act, 18(54, and Prize 
Court. (Procedure) Act., 1014. Aircraft on hoard vessels of war are treated 
as part of such vessels. Cf. article 41 of The Hague Air Rules. 

• [18631 174 U.S. 778. 

7 The Anichab , [1010] 3 P. A C.P.C. 01.1, affirmed, [1022] 1 A. C. 235; 
Craft captured in the Victoria Nt/anza, [1910] P. 83. 
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the stocks in a shipbuilding yard within a port 1 and to all 
cargoes carried in a ship. 2 

In view ol' the development- of signalling instruments, a 
novel point arose for the lirst lime in the Great War of 1911-19, 
whether the wireless apparatus on hoard should be condemned 
together with the ship as enemy properly or whether it should be 
restored on the ground that it constituted a separate and 
independent cargo. The learned President (Sir Samuel Evans) 
decided that he was not called upon to investigate matters of 
properly in different parts of the vessel and that his judgment 
must proceed on the footing that the wireless formed part of the 
ship and ought therefore to be condemned. 3 This view was 
subsequently adopted in the Second World War. 4 

§ 98*2. Definitions of Cargoes. A good dclinition of t he word 
“cargo” was given by the Egyptian Prize Court in Ten Hales 
of Silk at Port Said where it was held t hat “from t he moment 
the goods were shipped under a bill of lading they became 
cargo and so remained until they (rased to he hound by that 
instrument.” 5 It should be observed, however, that prize 
extends not only to cargo proper covered by a bill of lading, but 
also to goods despatched by parcel post fi or by any other means 
of transport. It also includes items which are not “goods” in 
the strict sense of the word, such as “choses in action,” 7 bonds 
and securities, 8 moneys ® and freight. 10 

§ 983. Locality of seizures. As already stated, a Prize 
Court's jurisdiction is not. limited to captures carried out on the 
seas proper, such as the high seas or the territorial and interior 
waters of the realm. It also extends to captures effected in 
inland lakes and rivers 11 and under certain conditions, it 
attaches even to seizures effected on land. The rule was 
concisely stated by Chief Justice Lee ill Key and Hubbard v. 

1 Sehijfahrt-Tre"chard v. 11.M. Procurator-General (The Hermes ), [11)58] 
A.C. 282. 

2 The Dundee , |1823| 1 Hugg. 101). 

3 The Schlesien, |1914| 1 IS. A: C.P.C. 18. 

4 The Hiscuyn, |1940| 1 IJ.P.C. (2nd) 107. 

5 [11)101 2 IS. & C.P. 27-1. C'/. Lord Merrimnn in The Xorderan, March 5, 

11)40, Off. Tr. Notes. 

* The Tubantia , |li)10| 5 LI.1M-. 282. 

7 The Frederick VIII , [19171 P. 48. 

8 The. Xoordam (Xo. 3), 111)20] A.C. 90 k 

9 Turkish moneys taken at Mu dr os, fl910| 2 B. & C.P.C. 880. 

"» The. Sado Marti , [1940] IJ.P.C. (2nd) 224. 

11 See Craft captured in the Victoria Xyanza , [1919| P. 88; The Kingani , 
11920) 2 IJ.L.ll. 8; The Somali and the Konigsbvrg, [1920] 2 ibid., 7; 
Enemy Craft captured on the Fiver Tigris, [1922] 9 ibid., 544; and The 
Giuseppe Mazzini , [1949] 1 Ll.P.C. (2nd) 273. 
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Pcarse : “In ease of prize the jurisdiction does not depend on 
the locality, but on the nature of the question/’ 1 Lord Stowell 
in The Two Friends whs also emphatic on the principle Mint 
goods arrested on shore alter being lauded “are radically 
bottomed in prize” and if so. “all the consequences of prize will 
follow.” 2 The question presents considerable interest, for if the 
seizure is maritime, it will be gove rned by the rules of naval 
warfare which require that it should be submitted for adjudica¬ 
tion to a Prize Court. It would be otherwise in the ease of a 
non-marilime capture as it would then be subject to the rules 
of land warfare which, generally speaking, exempt enemy 
private property from confiscation. 3 

§ USL Seizures in enemy ports. The seizure of ships in 
enemy ports constitutes an important incident of a belligerent’s 
right of capture and was frequently resorted to in both the 
Great Wars. There is moreover a presumption that the capture 
of an enemy port includes the capture of ships found there. 4 
In 1011 when the harbour of Massawa was occupied by the 
British forces, the Italian ship The Rivtt Ligure was lying in a 
hav, immediately south of that port and was partly submerged. 
She was duly condemned as prize on the ground that “in any 
reasonable* view, the ship lay within the limits of the harbour; 
so that when the harbour and the surrounding territory were 
captured, the ship must likewise Ik* taken to have been 
captured.” 5 

In the ease of The Antonia C., the ship was scuttled by the 
Italian forces when it became evident that the British forces 
were about to occupy Massawa and the Prize Court held that 
“if the ship could clearly be said to be wilhin I be port a few 
days later when the port was captured, then she was captured 
as a ship and not as a piece of wreckage at the bottom of the 
sea.” 6 It is thus not necessary that the prize should be afloat 
when captured. I xml Slcrndalc held in The Anivhuh that it 
did not matter in the least whether I lie \essels or the craft 

1 f17421 reported in Le Cau.r v. KtJen, [17«S1] 2 Doug]. 000, (>08. 

2 f 170811 1 C. Hob. 271,283. (T. 77/e Progress, [1810| Kdw. 210. And 
sec 77/c Jioumunian, [1910] .1 A.C. 135, where part of the cargo of oil was 
already dumped into tanks ashore before it was seized; The Krport, .lime 
19, 1940, Off. Tr. Notes; Malta Prize Court in The Anastasias Koran cos, 

110151 1 It & C.P.C. 519; and The Kanto Mara , S.A.L.K. (Natal) 311. 

3 Cf. The Hague Holes on Land Warfare of 1907. And If. A. Smith, 
Booty in Warfare , H.Y.I.L., vol. 23 (1940), p. 230. 

4 The Progress , |1810] Kdw. 210; The Hermes (supra). 

5 [1949] 1 W.L.11. (1949) 459. 

6 [1949] ibid , 459. 



PRIZE COURTS AN1) NAVAL CAPTURES IN WAR 


which wore being used for navigation upon the seas were at 
the moment of seizure in tin? water or on the beach. 1 The 
Privy Council likewise decided in The Hermes 2 that the ship’s 
structures seized in 1045 by or with the co-operation of the 
Royal Navy in German ports were “maritime property in a 
maritime war,” even though four of them were not capable of 
Honting. 

§ 0:55. Commission to the Lords of the Admiralty.—For 
the purpose of conferring jurisdiction in prize matters to the 
Admiralty Court, the Crown adopted the uniform practice of 
issuing, at the beginning of every war, a commission to the 
Lords of the Admiralty. Such a procedure was undoubtedly 
necessary before 18C4, and Sir Charles Hedges, the celebrated 
Admiralty judge, expressed in 101)5 his conviction that prize 
jurisdiction could not be exercised by the Court of Admiralty 
without a special commission. 3 This practice is now no longer 
absolutely prescribed, 1 but, as a matter of custom, it has con¬ 
tinued to be regularly adhered to upon the out break of every war. 
The commission issued on August 5, 1014, consequent upon 
the declaration of hostilities against Germany, directed the 
Lords of the Admiralty to “will and require His Majesty’s 
High Court of Justice and the judges thereof to take cognisance 
of and judicially to proceed upon all and all manner of captures, 
seizures, prizes and reprisals of all ships, vessels and goods 
that are or shall be taken and to hear and determine the 
same.” r> The same formula (with the addition of the word 
“aircraft”) was also used upon the outbreak of the war in 1039 
with Germany and subsequently upon the outbreak of the war 
with Italy, Japan, Finland, Hungary, Rumania, Bulgaria and 
Thailand. 6 These instructions have been literally transcribed 

1 119101 P. .‘J29; affirmed on appeal, 119*2*2] 1 A.C. 235. 

2 Schiffahrt-Trevchard v. II.M. Procurator-CeneraJ (The Hermes), [1953] 
A.C. 232. Cf. van Hamel, Orrr dv (Srevzcn van Prijsrccht in Netherlands, 
Magazine for International Law, October 1953, pp. 21 32. 

3 British Museum, Add. MSS. 24107, fol. 24. 

4 The Zamora , |1910| 2 A.C. 77, 90. 

6 S.R. & O. (1914), No. 120*2. Similar Commissions were issued on 
the outbreak of the war with Austria-Hungary, Turkey and Bulgaria, 
ibid., (1914) No. 1263; (1915) Nos. 130 and 1073. 

6 Colombns, p. 1!). CJ' m the Order in Council of September 5, 1939, 
followed by a Warrant passed by the Admiralty requiring the High Court 
to net. accordingly (The Hermes (supra)). Cf. also t lie Commission issued on 
September 12, 1939, relative to British Protectorates, mandated territories 
and other countries or territories in which His Majesty possesses jurisdiction 
in prize matters which is in identical terms as the previous Commissions, 
but also includes seizures of aircraft and goods carried therein (London 
Gazette, September 15, 1939). 
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from the* old form which has remained substantially the same 
since at least, the seventeenth century. 1 The law to he applied 
by the Prize Court is clearly prescribed in all the commissions. 
The Court is to adjudge and condemn all such ships, vessels 
and goods “according to the course of Admiralty and the law of 
nations and the statutes, rules and regulations in that behalf.” 

§ Law applied by British Prize Courts. -The law 

administered by the English Prize Court is thus professedly 
international law. Lord Stowell repeatedly reaHirmed this 
rule. In The Eteebe, he held that a Prize Court was a Court 
of Justice which sat principally to enforce the rights arising 
from the law of nations, 2 and in The Recovery , that his Court 
belonged to other States as well as to Great Britain, and 
what foreigners had a right lo demand from it was the ad¬ 
ministration of the law of nations simply and exclusively of 
the introduction of principles borrowed from English municipal 
jurisprudence. 2 The same view was taken by the Courts 
during the two World Wars. In one of the first eases to come 
before him, Sir Samuel Evans said that two things should be 
remembered: first, that the English Prize Court was a Court of 
law, and secondly, that the law to be administered was the law 
of nations, that is the law which was generally understood and 
acknowledged to he the existing law applicable between nations 
by the general body of enlightened international legal opinion. 4 

§ 037. Reaffirmation of the rule by the Privy Council.— 
This principle was reasserted by the Privy Council in The 
Zamora , 5 Lord Parker, in delivering t heir Lordships’ judgment, 
staled that the law which the Prize Court is to administer 
is not the national or, as it is sometimes called, the municipal 
law, hul t he law of nations—in other words, international law. 
A Court which administers municipal law is bound by and 
gives effect to the law as laid down by the Sovereign State 
which calls it into being. It need inquire only what that 
law is, but a Court which administers international law must 
ascertain and give effect to a law which is not laid down by any 

1 Order in Council of December 16, 1664, and Commission of 
November 00, 1700, Lansdowne MSS. 101, fol. 24, and Add. MSS. 06124, 
fol. 20; Undo v. Hodneif, [1782] 2 Dougl. 610 n. 

2 118041 5 C. Hob. 174, 180. 

> 118071 6 ibid., 341, 048; and The Maria , [1799] 1 ibid., 340, 350; 
The U'alsitigham Packet , [1700] 2 ibid., 77, 82. 

4 The Odessa , [1015] I\ 52, 6J. Cf. The Marie Glaeser , [1014] P. 218; 
The Ilakan , 119161 P. 266. 

6 [1016] 2 A.C. 77, 01. Cf. The Consul Corfitzon, [1917] A.C. 550; 
The SiXdrnark, fl017j A.C. 620. 
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particular State, but originates in the practice and usage long 
observed by civilised nations in their relations towards each 
other or in express international agreement. 

§ 1)38. Prize Courts in the Empire.-Forty-one Prize 
Courts with similar Commissions were set up during the First 
World War in the British Commonwealth and Empire and 
Prize Courts were also erected under special provisions in Cyprus 
and Zanzibar. The Egyptian Government by a Decree of the 
Council of Ministers of August 5, 1011, authorised British 
naval and military forces to exercise all rights of war in Egypt 
and to bring capt ured vessels before a British Prize Court in 
that country. 1 

Prize Courts were similarly established in the British 
Commonwealth and Empire at the beginning of the Second 
World War. Pursuant to section 12 of the Colonial Courts of 
Admiralty Act, 181)0, 2 and sections 2 and 3 of the Prize Act., 
1939, 3 Prize Courts were also sot up by Orders in Council at 
North Borneo, Palestine and Zanzibar. 4 During that war, 
a total of forty-nine Courts in the British Commonwealth, 
Colonies, Mandated Territories and Protectorates exercised 
jurisdiction in prize, in addition to the Prize Court and the 
Judicial Committee of the Privy Council in London. 

§ 939. Appeals in prize cases.—Previously to 1028, appeals 
from the Admiralty Court lay to the King in Chancery and were 
in practice heard by Commissioners specially delegated for each 
ease. In 1028, a standing commission was issued to Biohard 
Lord Weston, High Treasurer of England, and six other 
members of the King's Council, conferring the hearing of prize 
appeals to a select body of Councillors, 5 known as “ Lord 
Commissioners of Appeal in Prize Causes.” Three of the 
Judges of the Courts of Westminster were added, although not 
Privy Councillors, to the Commission in 1718. Doubts were, 
however, entertained as to the legality of such an addition, aud 
a statute was accordingly passed continuing the same 6 subject 
to the proviso that no sentence given by the Commissioners 
was to be deemed valid unless a majority present were Privy 

1 Journal ofliciel du Gouvcrnemeul Egypt Aligns! 0, 101-l (article 13). 
But during 1 lie Second World War, Egypt established its own Prize Court 
in Alexandria. 

* 53 A 54 Viet. c. 27. 

3 2 & 3 Geo. VI, c*. 05. 

4 S.U. A O. (1030), Nos. 1130-1138. 

5 Ryiner’s Foedera , vol. 10, p. 7. 

6 22 Geo. II, c. 8. 

24 
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Councillors. The organisation of the Appellate 1 Tribunal as a 
strictly legal Court was realised by the Acts of 18152 1 and 
and it has remained so since then. By tilt 1 Naval Prize 
Act, 1801. appeals from any order or decree of a Prize Court 
now lie to the Judicial Committee of the Privy Council as of 
right in ease of a linal decree and, in other eases, with the leave 
of the Court making the order or decree. 3 

The practice and procedure governing the appellate juris¬ 
diction of the Privy Council is regulated by the “Judicial 
Committee Buies, 1057.’* 4 An appeal to the Privy Council 
from a judgment or order of a Prize Court in England or the 
other parts of the British Commonwealth and Empire is 
brought in the same, form as in the ease of any other appeal to 
Her Majesty in Council. 5 

§ li to. Development of prize law in England.—When peace 
came in 1815 after the long period of the Napoleonic wars, 
British prize law had been developed into a fairly complete 
system by Lord Stowcll, the greatest, master of the subject who 
has ever sat in a Prize Court. 0 The principle of the capt ure of 
enemy goods in neutral vessels had been amplified, the doctrine 
of the enemy character of ships and cargoes based on the 
principle of the domicile of the owner had been explained, the 
Rule of War of 1750 had been elaborated and the British 
doctrine of cruiser blockade was asserted against the narrower 
continental doctrine of blockade by special notification or by 
anchored vessels. With the enforcement of the right of capture 
of enemy goods ill neutral vessels, there was a corresponding 
limitation of contraband articles and proof of the destination of 
articles of conditional contraband—a British conception—for 
the armed forces or ports of military or naval equipment of the 
enemy was strictly required. In no ease docs it appear that 
Lord Stowcll extended the doctrine of continuous voyage by 
sea either to blockade or to contraband. The principles just 

1 2 & :t Will. IV, c. i»2. 

3 & 1 Will. IV, e. 41. 

- 1 And Judicature Act, 1023, s. 27 (.1). ( f. Colomhos, pp. 17 IS and 

:i(»«-:j7i. 

4 Order in Council of January 21, 1038. In force, February 1, 11138 
(S.I. 11)37, No. 2221). 

h For further particulars rcyardin^ Hu* institution of proceedings, 
pleadings, right of appearance of alien enemies and oilier rules of prize 
procedure, sec Colomhos, pp. Jt47-:»08. 

8 K. S. Itoscoc. Lord Slow cl l: his life and the development of Lug fish 
prize law , 1D1<». See also History of the English l*rizc Court (11)24) by the 
same author, and II. Potter, The foundations of modern prize laic, Grotius 
Transactions, vol. 10 (1023), pp. 07-40. 
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enumerated also received the assent in most respects of the United 
States Prize C ourts during the war of 1812-14, and though there 
were discrepancies in the French practice on important points, 
the Hrilish decisions were generally accepted by neutral Stales. 

§ 1)11. Changes after 1815. —-lie! ween .1815 and 11)11, some 
important changes look place with regard to the rules of 
prize law, but these changes were not in favour of the exercise 
of belligerent rights. During a long period of peace, and under 
the influence of the greatly increased commercial activity of 
the nineteenth century, the lessons of the Napoleonic wars 
were, to some extent, forgotten, and neutral rights were 
supported by successive Governments in this country. 

The Declaration of Paris, 1850, made a serious inroad on 
belligerent rights, as also did several of The Hague C onventions 
of 181)1) and 1007. The contrary tendency was, however, 
manifested by the United States Prize? Courts in the Civil War 
of 1801-05 and their decisions clearly demonstrated that they 
were prepared not only to apply the old rules, hut to extend 
them to meet, altered circumstances, especially as regards 
contraband anil the doctrine of continuous voyage. 

§ 0 12. British Prize Courts in the war of i914—18. — 41 The 
Chile.” On September 0, 1011, Sir Samuel Evans took his seat 
as Judge of the iirst English Prize C ourt which had sat since 
the close of the Crimean War. Sir John Simon (later Viscount 
Simon) who was then His Majesty’s Attorney-General, dealt 
in his opening speech with the principles of the law which 
the Prize Court administered, and claimed with justice that 
English Prize Courts had in the past given decisions which had 
commanded general confidence and received the admiration of 
all countries interested in the law of nations. 1 It is believed 
that the judgments delivered by the llritish Judges in Prize 
and by the Judicial Committee of the Privy Council in I he two 
Groat Wars, will, both for learning and for clarity of exposition, 
not unfavourably challenge comparison with those classical 
pronouncements cm the law of nations on which the fame of 
Lord Stowell is securely based. The Deport of the Commission 
on the International Prize Court Convention at The Hague 
Conference in 1007, while stating that eminent magistrates had 
made declarations asserting the independence of Prize Courts 
from the arbitrary orders of the Executive, added: “As a 
matter of fact, the instructions and orders of a Government are 
presumed by the Courts which it constitutes to conform to the 
1 The Chile , [1014] I\ 212. 
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hi u of nations, and we lind no rase where a Prize Court has 
refusal to n}»[ >/\ an onifT o fits Government on the ground that 
it was contrary to I lie Law of Nations." 1 The Zamora 2 now 
provides the example. 

§ 018 . “ The Zamora.” -The particular point, before the 

Court in this ease was the validity of an Order in Council issued 
under The Prize Courts Act, 181 ) 1 , authorising the requisition 
of neutral property seized as contraband before the trial of the 
action. Sir Samuel Evans had made an Order giving leave to 
requisition a cargo of copper seized on board a Swedish ship, The 
Zamora , and alleged to be destined for an enemy government. 
(It may here be said that the seizure was subsequently fully 
justified and the copper condemned.) There was an appeal 
against this Order and the Judicial Committee of the Privy 
Council held that Sir Samuel had not sufficient evidence before 
him to determine whether the right of requisition claimed by 
the Crown was exercisable and that the Order in Council 
which amended the Prize Court rules and purported to give 
the Prize Court power to make the Order, construed as an 
imperative direction to tlu? Court, was not binding. 

This was the bare point, but the Privy Council based its 
finding on the view which it took as to the general position of 
the Prize Court in relation to Orders in Council. On this 
subject, their Lordships held that, under the terms of the 
constitution of the Court, t he King in Council has no power to 
prescribe or to alter the law to be administered. The Prize 
Court must therefore decide all cases before it judicially in 
accordance with what it conceives to be the law of nations, and 
cannot even in doubtful eases take its direction from the 
Crown which is a party to the proceedings. This is a pronounce¬ 
ment of the greatest moment in the history of prize law, for 
the Judicial Committee of the Privy Council disapproved of a 
dictum of Lord Stowe]I in The Fox y that the King possesses 
legislative rights in regard to Prize Courts analogous to those 
possessed by Parliament over the Courts of common law, a 
dictum which Sir Samuel Evans had followed in his judgment. 
But, the Privy Council went on to say, this decision does not 
mean that the Prize Court will take no notice of Orders in 
Council. It will aet upon them when they mitigate the rights 

1 Actes ct Documents , vol. i, p. 180. 

2 |191<i] 2 A.C. 77. See also The llakan , [1018] A.C. 148, and The 
Proton, [1918] A.C. 578. 

a [1811] Kdw. ail. 
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of the Crown in favour of an enemy or neutral; it will take 
judicial cognizance of tlicni and give them the utmost weight 
and importance short of treating them as authoritative and 
binding declarations of law. 

The decision in The Zamora “ showed the real gulf existing 
between German and lhitish standards of justice.” 1 It recalls 
the famous judgment of Lord Slowed in The Maria, 2 in which 
he laid it down, in a ease which by a curious coincidence also 
dealt with a Swedish vessel, “ that it. is the duty of a Judge of 
a Hritish Court of Prize to consider himself as stationed here 
to administer with indifference that justice which the law of 
nations holds out without distinction to independent Stales 
some happening to be neutral and sonic belligerent : the seat 
of justice is locally here, but the law has no locality/’ Hut it 
went even further than Lord Slowed in his later decision in 
The Fox and definitely told the Executive Government of this 
country, and also the world, that there was sitting in London, 
in the capital of a country engaged in a life and death st ruggle, 
a Court free from the control of the Executive, constituted by 
the terms of its commission to administer just ice* in accordance 
with the law of nations, and that in ascertaining whaL that 
law was, it would inform itself as Courts of law in this country 
always do, by hearing Counsel and by its own researches. 

§ 9I I. Independence of British Prize Courts - The Hrilish 
Prize Courts arc thus unfettered bv national regulations and 
bound to administer “ international as opposed to municipal 
law.” :J It, may be asserted that, with the exception of the 
Prize Courts of the United Stales, no other Prize Court: in the 
world declines to he bound by the Orders of the executive 
Government, in cases where the rules of international law are 
not free from doubt, and in many States such Courts would not 
even entertain an argument calling in question the validity of 
the prize regulations issued by the competent authority of 
their Stat e/ 4 II is true, on the other hand, that Prize Courts, both 
in the Commonwealth and in the United States, are bound by the 
acts of their respective Legislatures in matters of prize since there 
cannot be “ anywhere a supremacy of the law above the power 
of legislat ion.” 5 Statutory law has, however, interfered very 

1 T. S. Wool soy, Reconstruction and international lmc t A.J.I.L., vol. 18 
(11)1!)), p. m. 2 [1 ?!)!)] 1 C. Hob. :uo. 

3 The Zamora , supra. 4 Colombos, pp. 0-1 17 and 074-070. 

6 Lord Stowcll in The Snipe* [1812] Kdvv. 881, 885. (T. Mortensen v. 

Peters, [1900] s P,(.I.C.) 98, and U.S. Supreme 1 Court in The Paquete Ilabana, 
[1899J 175 U.S. 077, 708. 
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little* in both countries wit h the administration of prize law and 
there appears to exist no reported ease in which a British Court 
felt itself bound by statute to override a rule which it considered 
as a rule of international law. 1 

§ 9 L>. Value of the rules applied by British Prize Courts.— 
One striking feature of the judgments delivered in the two 
World Wars is that in the hands of the British Judges, who 
have fully maintained the high standard of impartiality and 
equity for which they have long been renowned, the traditional 
rules relating to enemy commerce have been treated as a body 
of living principles, capable of growth, expansion and adjust¬ 
ment, in accordance with modern conditions. At the same 
time they have afforded to honest neutral traders a guarantee 
of fair treatment and the application of the rules of inter¬ 
national law by a tribunal independent of State instructions. 

The opening speech of the Atlorncy-licncral in 191 t in 
The Chile ease was confirmed, almost exactly twenty-live years 
later, in the similar speech of his successor. Sir Donald 
Somervell (now Lord Somervell), also in the first ease to 
come before the same Court at the beginning of the Second 
World War, when he paid tribute “to the great part which 
those who have presided over this Court from time to time have 
played in formulating and applying the principles of prize law.” 
The learned President (Lord Merriman), after quoting with 
approval Sir Samuel Evans’s dictum in The Chile “that the 
English Prize Courts have set splendid examples and established 
high traditions, and the Prize Court of the present day will do its 
best—it cannot do more—to follow those examples and uphold 
those traditions,” 2 went on to say that it was a matter of 
history how well that aspiration had been fulfilled. “lie and 
his successors, Lord Sterndale, Lord Mcrrivale and the Judicial 
Committee on appeal, were confronted, after the lapse of sixty 
years, with the task of applying established principles to the 
changed conditions of modern warfare and so clearly did they 
mark the path that it may well be that my task will be rather 
that of the pedestrian than the pioneer. But however that may 
be, I approach it with the same resolve that the Prize Court of 
to-day will do its best, to follow their examples and uphold 
their traditions.” 3 

J Hricrlv, p. 80. 

2 |1014] 1\ 212, 215. 

3 The Pomona , |1030| 1 IJ.P.C. (2nd) 1. Sec also Uowson in L.Q.li. 
(1945), pp. 49-70, and (1047), pp. 337 354. 
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§ 1) K>. Prize Courts of the United States of America.—The 
American Prize Courts share with the British Courts the dis¬ 
tinction of being legal tribunals organised on strictly judicial 
lines. In each of the forty-eight. Stales now comprising the 
Union there exists a federal Court which, by virtue of its general 
jurisdiction, lakes cognisance of prize matters without the neces¬ 
sity of its being expressly constituted as a Prize Court at the 
beginning of each war. 1 The final Court of Appeal in prize cases 
from all the led era I Courts is the Supreme Court of the United 
States which was constituted by the. Judiciary Act of 1789. 

By the Act of June 24, 1941 (55 Stat. 2(11), prize law was 
extended to aircraft, while the Acts of August. 18, 1942, and 
July 1, 1944 (50 & 58 St.at. 740 and 078) redefined the juris¬ 
diction of the Federal District Courts with certain amendments 
in their procedure. By a further amendment, of November 14, 
1945 (Public Law No. 222, 79th Congress, 1st Session), the juris¬ 
diction of certain District. Courts was extended to any waters 
or places under the control of the United States Navy or Army. 

$ 917. Prize Law in the United States..-The law administered 

by the American Prize Courts is. as in the ease of the British 
Prize Courts, international law.- Mr. Justice Cray, in delivering 
the opinion of t he Supreme Court in The Pwjuete llalxnut , 3 laid 
clown 1 he principle 1 that Prize Courts, applying t he law of nat ions, 
are under the obligation, in the absence of any treaty or other 
public act of their own Government in relation to the matter, to 
take judicial notice and to give effect to a rule of international 
law. In point of fact, as staled by the Supreme Court in The 
Siren,* while the American Colonies were a part of the British 
Empire, English maritime law. including I he law of prize, was 
the maritime law of the United States. After the American 
Revolution, it continued to be their law, in so far as it was 
adapted to the conditions of the country and had not. been 
modified by the proper national authorities. There are special 
circumstances which gave to the rules established in the British 
Prize Courts a claim to the attention and consideration of the 
American Tribunals which they could not lightly disregard. 5 

1 The Sloop Betsey , [1794] 3 Dallas, (i; The Amy Wanvick , [1802] 
2 Sprague, 12a, DM). 

2 The Bap id, [1814] 8 Crunch. 155, 102; The Adeline, |18I5| 0 ibid., 
244, 284. 

3 11891)] 175 U.S. 077, 70S. (T. Thirty Hogsheads of Sugar {Bentzon 

v. Boyle), jl815| 0 Crunch. 101, 198; Cushing v. Laird, [1882] 107 U.S. 
60, 70. 

4 [1871] 10 Wallace, 380, 393. 

R Thirty Hogsheads of Sugar, supra; Story, op. cit. , p. 13. 
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A iron 1 1 instance of such attention is to lie found in the judgment, 
of the t'nited States Courts of Claims in American Transatlantic 
Co. v. United States which held that fcfc it is the English decisions 
which lan e to a large extent made the international law on the 
subject of ships clear in prize law.” 1 

The authority attaching to precedents is equally great in 
the United States. More especially, the influence of the 
Supreme Court in developing international law has been very 
important, and the judgments delivered by two of its most 
distinguished members, Mr. Justice Story and Chief Justice 
Marshall, rank amongst the greatest pronouncements on the 
law of prize. 

The jurisdiction of the American Prize Courts is for all 
practical purposes as extensive as that of the British Prize 
Courts. It was detined as long ago as 1882 by the Supreme 
Court in the* leading ease of ('ashing v. Laird' 1 as follows: 
‘"Prize C ourts are instituted for the purpose* of trying judicially 
the lawfulness of captures at sea, according to the principles of 
public international law, with the* double object of preventing 
and redressing wrongful captures and of justifying the rightful 
acts of the captors in the eyes of other nations. The question 
the Courts had to determine is that of prize or no prize.” 

American Prize Courts have a legitimate jurisdict ion ” over 
all property seized as prize and. having it, will exert this 
authority over all the incidents of prize. 3 They are thus com¬ 
petent to determine, as incidental to the question of the* lawful¬ 
ness of the seizure*, the liability of the* captors for elamages, 
expenses and costs occasioned by their own wrongful acts or by 
the fault of those in charge of the prize. 4 And they are not 
deprived of their jurisdiction by reason of the prize having been 
lost, destroyed or otherwise disposed of by the captors. 5 

Such jurisdiction extends, as in the ease of the British Courts, 
to all maritime captures and includes accordingly, captures made 
in enemy ports in the occupation of the armed forces of the 
United States. During the Second World War, a detachment of 
American sailors captured the German ship The Kurnpa whilst 
lying in the port of Bremen and the District Court for the 
Southern District of New York declared the ship to be lawful 
prize of war. 6 

J f 1 JM-fi] S3 F. Sapp. 832 (Frize ( ase). 2 [1882| 107 C.S. 09, 70. 

a The Adeline % |1815| 0 (ranch 214, 285; Mai sum mi re v. Kratihg, [1815] 
2 (hill. 325, 343. Cf. Backworth, vol. 7, pp. 281- 288, atul Hyde, vol. 3, 
p. 2305. 4 Cashing v. Laird , supra. 

6 Seel ion 4015 of (lie Revised Statutes. 6 [1948] 80 F. Supp. 12. 
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§ 048. Prize droits in England. -The raison for the 
establishment of Prize Courts in England was attributed by 
Lord Loughborough in 1780 to the “ desire to give relief where 
there was no colour for the taking and generally to make 
satisfaction to parties injured.” 1 Hut there also existed a 
further reason arising out of the grant made by the English Kings 
to the captors of certain portions of the property seized from 
the enemy, reserving the other portion to themselves. A 
judicial inquiry was considered necessary for the protection 
of the Crown’s interest as well as to enable the Executive to 
exereise disciplinary powers over the different classes of ships 
which carried the King’s Commission. The Prize Act of 1708 
transferred to the captors, for the purpose of that: war, the 
benefit of prizes captured by the ships of the It oval Xavy and 
by privateers; and, with one exception, viz., in the war with 
Turkey in 1807, the Crown made a grant of prize to the captors 
in all wars down to the beginning of the First Great War. 

§ 010. Droits of the Crown and droits of the Admiralty.— 
All naval captures in war did not come under the grant of 
prize. The King only granted away droits of the Crown; there 
were other droits known as droits of the .Admiralty. The office 
of Lord High Admiral was separate from that of 1111 s Sovereign, 
but all rights of prize belonged originally to the King in whom 
all the acquisitions of war were deemed to vest. From very 
ancient times, however, a certain proportion of the prizes was 
assigned by the Crown to the Lord High Admiral for the 
maintenance of the dignity of his office. Hence the distinct ion 
between droits of the Crown and droits of the Admiralty. 2 
The earliest document on the subject, included in the Law and 
Customs of the Sea , is the grant made by King John in 1205 
to the “ crews of the galleys which Thomas Galway lias sent 
to us, of one-half of the gains which they may lake in 
captures from enemies.” 3 Passing to the next authority, 
that of the Black Book of the Admiralty, we iiml the 
following division of droits: if it happens that under the 
King’s pay upon the sea or in ports enemies' goods tie taken 
by the whole fleet, or by part thereof, then the King shall have 
and take the fourth part of all manner of the said goods, and 
the owners of the ships another fourth part-, and the other half 

1 lirymer v. Atkins , [1789] 1 11. Blaekstonc, 104, 189. 

2 he Grand Terrein , [1778J Hay and Marriott, 15J5, lii.S; The Lucretia, 

117781 ibid., 227, 231; and Colombos, pp. 333 337. 

3 Vol. i. p. 1. 

24* 
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of the said goods shall belong to those who took them, which 
half ought to be shared equally between them; out of which 
half the Admiral shall have out of each ship two shares, 
if he is present at the time when the prize is taken, and if 
he be absent, then he shall have but one share out of each 
ship. 1 

§ 050. The Order in Council of 1665-66.—This system 
must presumably have worked satisfactorily for a considerable 
period of time, but during the seventeenth century, owing no 
doubt to the long intermission of any war at sea, doubts had 
arisen as to the exact portion of tin.* Admiral's droits. It was 
consequently deemed necessary to issue on March <i, 1665 66, 
an Order in Council delining the. respective rights of the Crown 
and of the Admiral. The Order enacted that all ships and 
goods belonging to enemies, coming into any port, creek or 
road of His Majesty’s Kingdom of England or of Ireland, by 
stress of weather or other accident, or bv mistake of port, or 
by ignorance, not knowing of the war, do belong to the Lord 
High Admiral; but. such as shall voluntarily come in, either 
men-of-war or merchantmen, upon revolt: from the enemy and 
such as shall be driven in and forced into port by the King’s 
men-of-war, and also such ships as shall be seized in any of the 
ports, creeks or roads of this Kingdom or of Ireland, before any 
declaration of war or reprisals bv Ilis Majesty, do belong unto 
llis Majesty.” 2 

§ 651. Lord Stowell's decisions. -An admirable inter¬ 
pretation of the provisions of the Order is contained in Lord 
Stowell’s decision in The Uebeekah . 3 The same high authority 
has also laid down, in the further ease of The Maria Franroise, 1 
the broad delimitation between droits of the Admiralty and 
droits of the Crown: The distinction is founded in this, that 
when vessels come in not under any motive arising out of the 
occasions of war, but from distress of weather, or want of 
provisions, or from ignorance of war, and arc seized in port, 
they belong to the Lord High Admiral; but where the hand 
of violence has been exercised upon them, where the impression 
arises from acts connected with war, from revolt of their own 
crew, or from being forced or driven in by the King’s ships, 
they belong to the Crown. 

1 No. A, article 10, vol. i, p. 21. 

8 Reproduced in Hav and Marriott's Admiralty daemons (1801), p. 50; 
The Lucretia [17781, ibiil., p. 227. 

* [1799] 1 C. ltob. 227. 

4 [1800] 6 ibid., 282, 297. 



riilZE COURTS AND NAVAL CAPTURES IN WAR 751 


§ t)52. Question of “ reserved droits/*—The Order in 
Council of 1005-0(5, and the subsequent one of March 21, 
1007—08, did not constitute a complete dichotomy of prize 
rights. Many cases of captures were left uncovered, eases 
which Mr. Kothcry has aptly culled the “ reserved droits.” 1 
As any beneficial interest, deriving to the Admiral could only 
proceed from a grant of the Crown, such “ reserved droits ” 
clearly belonged to the King in whom all prizes vested. The 
C rown also retained in all eases I la' right lo release a prize 
before adjudication or condemnation, 2 and I his right was not 
taken away by any grant of prize droits conferred in the Orders 
in Council, the various Proclamations or the Prize Acts. 

$ 052 a. Reversion of droits of Admiralty to the Crown. - 
A complete change in the existing prize rights occurred when 
the office of Lord High Admiral came to an end by the appoint¬ 
ment. of Lords Commissioners of the. Admiralty. Droits of 
Admiralty reverted to the Crown and passed to the Exchequer 
as a result, of the surrender of the hereditary revenues which 
it had been the recent custom for a King to make upon his 
accession, lienee arose the paradoxical situation that droits 
of Admiralty went to the Exchequer whilst droits of the Crown 
went lo the Navy, in accordance with the Crown’s practice 
of making at. the beginning of each war a grant in favour of 
the olliccrs and men of the capturing ships. No award was, 
however, made during t he First (rival War, but bv the Naval 
Prize Act, 1018, 3 and the Proclamation thereunder, the droits 
of the Crown were constituted into the “ Naval Prize Fund M 
for the payment of prize money to the olliccrs and men of llis 
Majesty's naval and marine Forces, and a Naval Prize Tribunal 
was set up for the purpose of determining such rights. 

§ S)5:i. The Naval Prize Tribunal. The tribunal, which 
consisted of Lord Phi Hi more. Admiral Sir George Callaghan 
and Sir Guy Fleetwood-Wilson, adjudicated on a number of 
claims presented on behalf of the naval and marine olliccrs and 
men. The cases so argued may be divided into four principal 
categories according to the classification adopted in The 
Ahonema , which was the first case to come before the Court. 4 
It was there decided that, in conformity with the old practice, 

1 Prize droits (Hoseoe's edition. 1015), p. 20. 

* The Klsebe , [1801] 5 C. Hol». 171. (T. The Salerno. 110101 1\ ISO. mid 
1 LI.r.C. (2nd) 208, which includes a reference to Prize Court ltules, 1030 
(Order XIII), mid The /hide. July 8. 1010, Off. Tr. Notes. 

8 8 & 0 Geo. V, c. 30, s. 1. Cf . arts. 5101 5108 of the Q.Ii. A A I. 

4 [1010J 1\ 41. 
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a vessel which came into port before the declaration of war in 
the ordinary course of a voyage and not upon revolt from the 
enemy or driven in or forced into port, was not droits of the 
Crown and consequently did not pass to the Naval Prize* Fund. 
The second type of claims dealt with neutral ships which had 
called in at Unglish ports for want of provisions and, following 
The Maria Francoisc decision, they were similarly held not to 
constitute droits of the C rown (The Albania claims). The 
third category, that of The llillrrod No. 2 , related to neutral 
vessels met at sea and conducted to British ports by naval 
forces, and since 4i the hand of violence had been exercised 
upon them,” 1 they were declared to be droits of the Crown. 
The last class, represented by The Florida , concerned neutral 
ships which had conic in voluntarily and not upon revolt from 
the enemy. To that, extent their case was like that of The 
Abonema , but, on the other hand, it was the fear of the British 
warships and of capture at sea which led the vessels to proceed 
to the English ports. The tribunal recognised that modern 
conditions of naval warfare were cpiitc different from those 
existing in any previous war and that the “ power of His 
Majesty's Navy had been greater and more extensive and the 
net drawn more closely.” It was, therefore, a ease which fell 
to the Naval Prize Fund as droits of the Crown. 

§ 051. Joint captures.—In another important particular, a 
great number of the dispute's regarding joint captures effected 
by naval and mi lit ary forces, which were the frequent subject 
of litigation in Lord Stowell's time, were abolished during the 
First Great War consequent, upon the passing of the 1018 Act. 
The simple solution which now obtains was stated by the 
Naval Prize Tribunal in The Fcldmarshall as follows: If a case 
of joint capture should at any time be proved before the Court, 
that part which ought to be appropriated to the Navy would 
be a droit of the Crown; but that part which ought to be 
appropriated to the Army would be a droit of the Admiralty 
and therefore would not he directed to be paid to the Naval 
Prize Fund. What the Crown might be pleased to do with 
the pari which fell to the Exchequer as a droit of Admiralty 
was not for the tribunal to say. 2 It; was obviously a ease which 
came within the Crown’s prerogative of bounty. 

1 Lord StowcII in The Maria Francoise t supra. 

2 [1020] P. 280. Altogether a sum of about £15,000,000 was allocated 
to the Naval Prize Fund in the war of 11114-18, and approximately 
£8,000,000 went to the Exchequer. As to captures effected jointly by the 
naval forces of allied Powers, the matter was regulated in the same war 
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§ 055. Prize bounty.—Prize bounty is now regulated by 
the Naval Prize Act, 18(51, section 42 of which provides that; 
if, ill relation to any war, I h r Majest y is pleased to declare by 
Proclamation or Order in Council, her intention to grant prize 
bounty to the officers and crews of Her Majesty’s ships of war. 
then a sum of money calculated at the rate of £5 lor “each 
person on board the enemy’s ship at the beginning of the 
engagement” shall be awarded to such officers and crew as are 
“actually present at; the taking or destroying of any armed 
ship of any of Her Majesty’s enemies.” 1 An Order in Council 
was issued on March 2, 1015, pursuant to the said section. 

Prize bounty was formerly also called “gun-money,” 
as it depended on the number of guns, and not of men. on 
board the enemy warship. It was first introduced during 
the Commonwealth by the Ordinance of 1014), as a special 
reward for those by whose personal exertions enemy ships 
of war were destroyed. Jt was some compensation for the 
poor rate of pay for a long time prevailing in the navy and 
intended to mark special bravery by ollieers and ratings 
in naval operations. 2 The decisions on the subject of prize 
bounty during the First Great War were, in all eases, based on 
those of the Napoleonic period, but an interesting extension 
was made by the Naval Prize Act of 1018 in favour of the 
Royal Air Force by providing that the ollieers and crew of such 
of His Majesty’s aircraft, operating under the direction of the 
Admiralty, as arc determined by the Prize C ourt to have been 
actually present at,and to have assisted in, the taking or destroy¬ 
ing of any armed ships of any of His Majesty’s enemies are 
entitled to share in the distribution of any prize bounty. 3 

by the Convention signed in London on November 9, 1UU>, between 
Great Britain and France ( Journal Offlrirl , December 28, 191 -I, ]>. 9414) 
to which Italy adhered on February 2.1, 1917 (Cazdta ( JJinalv , April 25, 
1917, No. 99). Russia’s adhesion was conditional on enemy cargo on 
board any Allied vessel entering a Russian port being exempted from the 
operation of the Convention (A.J.I.L.. vol. 10 (1910). Does., p. 20). The 
Burns allocated in Ihe Seeonil World War were much inferior to the above 
figures, as the total sum arrived at as droits of the Crown was t5.250.000. 
In addition, the Dominions received a further £2,000,000. The reasons 
given by the Admiralty for this smaller allocation was that fewer enemy 
ships were captured in the course of the last war. A residue of about 
£500,000 was reserved for naval charities, Hansard, \ol. 525 (1951), coll. 
42-43. 

1 See also the Prize Act., 1948, § 959. infra. 

a Sir Samuel Evans in The Triumph , [1917] P. 127. 

8 See prize bounty claims in II.M.S. Mi mi, Toulon and Fiji, Lloyd's 
List, March 20, 1917.* Cf. The Konigsberg, [1917] P. 174. 
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§ 956. Decisions in the Napoleonic wars.—The whole of the 
subject of prize bounty is “ the creature of mere positive law ” 
as Lord Stowell said in La Bellone . l “ It is a mere voluntary 
grant of public money and the grantees must be content to 
take what is actually given and no more.” It was established 
expressly for the purpose “ of exciting personal enterprise and 
of counterbalancing present danger by peculiar and appro¬ 
priate awards.” 2 The further eases of La Claire and La 
Melanie 4, * illustrate the principle upheld by Lord Stowell 
which required that prize bounty should be awarded to the 
naval personnel actually present at the naval engagement and 
taking part in it. It is for this reason that in all eases where 
the capture or destruction of the enemy vessels or cargoes was 
effected by the joint action of ships at sea and of armed forces 
on land, no prize bounty was paid. 5 

§ 957. Decisions in the war of 1914-18. - These principles 
were applied by Sir Samuel Evans in the Canopus , 6 7 where he 
held that as that: warship did not form part of the squadron 
and did not, in any sense, join in the* chase or take part in the 
naval operations, she was not actually present at the taking 
or destroying of the enemy ship. Where, however, t he circum¬ 
stances of the battle make it impossible* to determine that any 
one ship or squadron was responsible for the destruction of anv 
particular ship of the enemy, the naval engagement must be 
treated as a joint and common enterprise of all I lie ships 
forming part of the fleet engaged in the battle. This was the 
conclusion arrived at by Lord Merrivalc with regard to the 
destruction of eleven German warships sank by the Grand 
Fleet in the Battle of Jutland, 1 which he described as “probably 
the greatest naval battle in history.” 

§ 958. Meaning of the term “ armed ship.”- A liberal 
interpretation must be given to the words “any armed ship” 

1 [1818] 2 l)ods. 818, 818. The Statute then in force was the Act of 
180.1 (15 Goo. Ill, c. 72, s. 5). 

2 Note by Sir Christopher Robinson in L'Alerle , [1800] 0 C. IIoh. 288. 

3 [1810] E<l\v. 280. Sec also Lords of Appeal in L'llercule , [1700] 
6 C. Hob. 211. 

8 11810 J 2 l)ods. 122. Cf. Colofnbos, pp. 880 811. 

5 La Hellunc , supra, and The Salman Pak , |1022j P. 78. (f. the 

judgments of the t’.S. Supreme Court in Porter v. United Stales, |18G2] 
100 C.S. 007, and Dewey v. United States , [1000] 178 t .S. 510. See also 
the old cases of The Tuuraine , [1758| Marsdon’s Admiralty Cases, 10; 
The Dordrecht , [1700] 2 C. Rob. 55; The Sordslcrn , [1800] Acton, 128, 
and The Sparkler , [1818| 1 Duds. 350. 

8 |1010] P.47. 

7 [1020] P. 408. 
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of the enemy used in the Naval Prize Act, 1801, which should 
be construed as not being limited to a ship commissioned and 
armed for the purpose of offensive action in a naval engagement, 
but as including also the enemy’s auxiliary ships. In the ease 
of J/.3/. Submarine, E.14 the Privy Council awarded prize 
bounty for the destruction of the Turkish licet auxiliary Gttj 
Djeml which was manned by naval ratings, was commanded 
by Turkish naval ollicors and carried as part of tier regular 
equipment. a few light “ quick-firing ” guns. The same wide 
const ruction is extended to the expression “ each person on 
board the enemy’s ship at the beginning of the engagement.” 
The persons referred to need not be actually on board the 
enemy vessel at the time of her destruction, if they are in 
fact“ part of the crew and in attendance in some form or other 
and doing work in the capacity of members of the crew of the 
enemy armed vessel.” In the ease of The Em den, some of her 
crew had been sent ashore to destroy the telegraphic apparatus 
on land at the time when this German warship was sunk by 
H.M.A.S. Sydney off the Cocos Islands, and Sir Samuel Evans 
decided that this enemy personnel ought to be taken 
into consideration in calculating the amount of prize bounty 
payable to the officers and crew of His Majesty’s Australian ship. 2 

55 959. Prize Acts 1928 and 1948. Hy the Naval Prize 
Act, 1928, 3 the Naval Prize Fund was wound up and its assets 
and liabilities transferred to the Exchequer. At the same time 
the Naval Prize Tribunal was dissolved. The effect of this was 
to destroy the substantive provisions of the 1918 Act, leaving 
in force only its administrative provisions. 

The distribution of prize money during the Second World 
War was governed by the Prize Act, 1918, 4 which set up two 
separate prize funds, one for the Uoval Navy and Royal Marines 
and one for the Royal Air Force, the funds being under the 
control of the Admiralty and the Air Council respectively. 
Commonwealth countries, including India, Pakistan and Ceylon, 
received their share of the total prize money allocated in pro¬ 
portion to the naval, marine and air forces raised by their 
Governments during the last war. The Act further provided 
for the abolition of prize money and prize bounty “in respect of 
any war in which His Majesty may become engaged after the 
commencement of this Act.” 

§ 900. Prize droits in the United States. In America, all 

1 [1920] A.C. 403. 2 The .Sydney, [1010] 1\ 300. 

8 18 & 10 Geo. V. c. 30. 4 12 & 13 Geo. VI, e. 0. 
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captures enure exclusively lo the State which, in eonformity 
with the practice in force, takes captured property not. as 
droits, but solely jure reipuhlieae. 'finis tlit' l T nitcd States 
Supreme Court held in The Siren that strictly speaking, there 
were no droits of Admiralty in American jurisprudence. The 
United Slates had succeeded to the rights of the Crown and no 
one could have any right or interest in any prize except hv their 
grant or permission. Whenever a claim is set up, its sanction 
by an Act of Congress must be shown. If no such Act can be 
produced, the alleged right does not exist. 1 * Such droits as may 
have subsisted were dciinitcly terminated by the- Act of Congress 
of March .*>. 1N09, which abolished all prize money. 8 

§ util. An International Prize Court.—The criticisms 
advanced against the existing Prize Courts, based mainly on 
the fact that they are restricted in their jurisdiction and 
procedure by municipal enact incuts, have induced many 
authoritative international bodies and publicists to advocate 
the creation of an International Prize Tribunal to which all 
prize questions involving neutral or enemy interests could be 
submitted. 3 The most notable step in this direction was taken 
at the second Hague Peace Conference of 1007 which adopted a 
Convention (No. 12) for the establishment, of an International 
Prize Court. 4 * 

Under article 3 of the Convention, the decisions of national 
Prize Courts of first instance were made subject to appeal to 
the International Prize Court: (1) when they affected the 
property of a neutral Power or individual; (2) when they affected 
enemy property and the ease was one (a) of cargo on board a 
neutral ship; or ( b ) of an enemy ship captured in the territorial 
waters of a neutral Power which had not made such capture the 
subject of a diplomatic claim; or ( c) of a claim based on the 
allegation that the capture was made in breach of a convention 
in force between the belligerent Powers or of an enactment 
passed by the belligerent captor. 

The appeal from a national Prize Court of first instance could 

1 (18711 lli Willi. 880. 808. Cf. The Joseph, |1H]»] 1 Gall. 545, 558. 

8 80 C.S. Sltitales 1007, s. Hi. 

3 See discussions of the Institute of International Law at The Hague 
(Annuairo, vol. 1 (1877), p. 0); at Zurich (ibid., vol. 2 (1878), p. 118); 
at Turin ( ibid ., vol. f> (1882), p. 12); at Munich (ibid., vol. 7 (1888), p. 188), 
and at Heidelberg (ibid., vol. 0 (1887), pp. 218, 280); and of the Inter¬ 
national Law Association at its 22nd, 25th and 80th Conferences, Reports, 
pp. 151, 79 and 20. 

4 For further particulars on an International Prize Court, cf. Colombos, 

pp. 872 -880. 
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have been based on a question either of law or of fact. Article 4 
distributed the right of appeal according to the interests con¬ 
cerned except that a neutral Power could have forbidden its 
subjects from appealing or it could itself have appealed in their 
place. The appeal could also have been brought by an enemy 
subject if the judgment of the national Court injuriously 
affected his property, but only in the cases referred to in 
article 3 (2) (a) and (c). 

§ S)G2. Law applicable by the International Prize Court.- - 
If the question of law to be decided was provided for by a con¬ 
vention in force between the belligerent captor and the Power 
which, or a subject of which, was a party to the suit, the Court 
was governed by the provisions of that convention. “In the 
absence of such provisions, the Court shall apply the rules of 
international law. If there arc no rules generally recognised, 
the Court decides according to the general principles of justice 
and equity ” (article 7). M. Renault, the Reporter at The 
Hague in 1907, admitted on behalf of the sub-committee which 
prepared the Draft, that the solution adopted in article 7 was 
bold: “The Court is thus called on to make the law and to 
take account of principle's other than those to which the 
national prize jurisdiction, of which the decision is attacked 
before the International Court, was subject. We are confident 
that the judges chosen by the Powers will rise to the height of 
their mission and will exercise it with moderation and firmness. 
They will point practice in the direction of justice without 
upsetting it. Let us then admit that a Court composed of 
eminent judges shall be charged with supplying the insuflieieneies 
of positive law, until the codification of international law, 
regularly pursued by Governments, comes to simplify its task.” 

§ 9(53. Question as to the competency of the International 
Court of Justice.—In spite of the general approval with 
which the Twelfth Hague Convention was received at the 
time, 1 it was never ratified, and the same fate overtook the 
London Declaration of 1909 which had been mainly convened 
for the purpose of formulating the “ acknowledged principles 
of international law ” to be applied by the International Prize 
Court. 

1 ILP.C., p. 442; Westlake, vol. ii, p. 317; Oppcnlicim, International 
laxo , 3rd ed. (1021), vol. 2, p. 329; Lawrence, Principles of international 
law , 7th ed. (1023), p. 470; Nys, he droit international . 2nd ed. (1012), 
vol. 1, p. 140, and vol. 3, p. 714; Fauchilic, vol. ii, pp. 502 503; von Liszt, 
p. 530; Hyde, vol. 3, pp. 2370-2377. Cf. Colombos, An International 
Prize Court , in I.L.A., 30th Report (1921), pp. 29^.2. 
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The creation of the Permanent Court of International 
Justice in 1020 and the acceptance by Great. Britain of the 
“optional clause ” of article JM5 of the Statute of the Court 
on September 1*2, 1920, 1 raised the <piestion whether prize 
cases could be competently brought before the Permanent 
Court in view of one of tin* reservations attached by the 
British Government to its signature “ that, disputes with 
regard to questions which by international law fall exclusively 
within the jurisdiction of the United Kingdom ” would be 
withdrawn from the Court's compulsory jurisdiction. 2 It 
appears, however, quite clear that in the ease of neutral or 
enemy claimants, the questions involved in a capture in prize 
cannot be considered as being “ municipal matters ” since I hey 
relate to a justiciable dispute, on a question of international 
law, between the belligerent State and another State. 3 The 
point did not present any practical interest in the Second 
World War as Great Britain, when renewing for a further 
period of live years her acceptance of the “ optional clause,” 
added a further reservation to the effect that the clause would 
not operate in disputes “ arising out of events occurring at 
a time when Ilis Majesty’s Government- in the United Kingdom 
were involved in hostilities." 4 5 Similar reservations were made 
by Australia, India and New Zealand, in renewing their 
declarations accepting jurisdiction of the Permanent Court. 
Australia reserved, in addition, dispute's in respect of its 
continental shelf and natural resources as also of Australian 
waters within l lit meaning of its Pearl Fisheries Act, “being 
jurisdiction or rights claimed or exercised in respect of those 
waters, except a dispute in relation to which the parties have* 
first agreed upon a modus vivetidi pending the final decision of 
the Court in the dispute.” On the other hand, the reservations 
matte by Canada and the Union of South Africa art* much more 
restricted as they apply only (ft) in respect of disputes in relation 
to which the parties have agreed upon another method of 
settlement, or (/>) disputes with another member of the British 
Commonwealth of Nations. 6 

1 Miscellaneous, No. 12 (1012?*) [Cmd. 34521. Cf. infra , § 1)75. 

a Sir John Fischer Williams, The optional clause , ll.Y.I.L. (11)30), 

p. 80. 

* Colomhos, p. 380. 

4 “Optional clause 1 ’ renewed on February 28, 1010. Miscellaneous, 
No. 10 (1040) [Cmd. 0185]. 

5 See Yearbook of the International Court of Justice , 1050-1057, 

pp. 207 225, for texts of these declarations. 
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§ Of 5 1 . Optional Clause of the International Court of Justice. - 
The Permanent Court of International Justice has now reused 
to exist, and since October ‘Jh 1015, there* lias been in 
existence the International Court: of Justice, of which the 
constitution, competence and procedure are in nearly every 
respect identical. The declarations accepting jurisdiction under 
article 30 of the former Statute arc binding under article 30 of 
the new Statute. 

§ 005. Recent British Declaration on the Optional Clause. — 
A ncw r declaration, replacing I he previous ones, was made bv 
Great Hritain on April IS, 1057. She added, however, a further 
reservation (viii) regarding disputes “in respect of which any 
other Parly to the dispute lias aeeepted the compulsory juris¬ 
diction of the International Court of Justice only in relation to 
or for the purposes of the dispute; or where the acceptance of 
the Court's compulsory jurisdiction on behalf of any other Party 
to the dispute was deposited or ratified less than twelve months 
prior to the tiling of the application bringing the dispute be fori* 
the Court/* 

This new reservation was prompted by I lie consideration 
that a country might accept the jurisdiction of the Court ad hoc 
for the purpose of a particular ease and when it was over, would 
become immune from proceedings in any other dispute. That 
could not possibly be described as accepting the Court’s 
jurisdiction on the basis of reciprocity. 

Jn addition, the exclusion of disputes originating in wartime 
is now framed on wider terms as follows: (iv) disputes arising 
out of events occurring between September 3, 11)30, and 
September It) 15, and (v) without prejudice to the operation 
of the above sub-paragraph, “disputes arising out of, or having 
reference to any hostilities, war, state of war. or belligerent or 
military occupation in which the Government of the United 
Kingdom are or have been involved, or relating to any question 
which, in the opinion of t he Government of the United Kingdom, 
affects the national security of the United Kingdom or of any 
of its dependent territories/’ 1 

These reservations are so extensive that they cut to 
the root the acceptance of the compulsory jurisdiction of 
the Court. The same, with greater force, may he said of the 
reservation made in 1010 by the Government of the United 
States excluding from the Court’s jurisdiction any matter 

1 The reservation relating to the “national security of the l-.K. or any 
of its dependent territories'* was withdrawn on November 2(1, 1958. 
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“which is essentially within their domestic? jurisdiction, as 
determined by the United States" thus making that (Jovern- 
nient judge 1 in its own enuse. 1 

§ 1)0(5. A further question of general import a nee is whether 
the International Court of Justice, in its present form at least, 
would he particularly suitable for the detorminntion of prize 
matters. In contrast with the Intermitioual Prize Court con¬ 
templated in The llngie- Convention, the jurisdiction of the 
Court is confined to litigations between States and is not there¬ 
fore open to private individuals. A further difficulty relates to 
the rather rest ricted procedure of t lit 1 Court, which is not 
competent to hear and determine any dispute unless it is either 
founded on the signature of the optional clause by the contract¬ 
ing Powers or on an express previous assent by the States 
involved in the dispute. A change in the Statute of the Court 
would therefore appear necessary before it could properly lx* 
invested with the functions conferred on the International 
Prize Court by The Hague Conference <>f 1007. 

1 See .Inctir<*s (inerrero and Lauterpacht's opinions in the Case of Certain 
Konceuian Ltntnx* Ueports. H»57, p. !». ttiat declarations containing 

such so-called 11 automatie reservations" were invalid. if. Waldoek, 
Decline of the Optional Cltnm\ H.Y.I.L., vol. :i2 (111.7.V 5ii). p. 245, and 
E. baiiterpaelit. The contemporary practice of the l oiled hin^rhnn in the 

Jiehl of International Laic . Surrey ant! ('olament I ’. I.C.L.Q., v«»l. 7 (1M5H), 

pp. 12.‘5 128. 
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TIIE FUTURE RULES OF NAVAL WARFARE 

§ JMJ7. Objects of warfare at sea. Naval warfare neces¬ 
sarily lias now, and must have in future, as its primary aim 
Lhe overthrow of the enemy and his subjection to the will of 
the conqueror with the smallest possible expenditure of blood 
and treasure. In conjunction with the land and air forces, 
the navy exercises pressure on t he whole of the enemy Govern¬ 
ment and the enemy population. 

It may not be quite accurate to say that the object of 
a navy in time of war is solely to obtain the command of the 
seas, but we believe that it is generally admitted that the 
strategy and tactics of naval warfare consist in one belligerent 
obtaining freedom of movement for bis own ships and the 
control of the eonimiinieations and trade between the different 
parts of the enemy’s const and neutral States, thereby depriving 
liis enemy of the use of the seas. In the declaration of the 
“ United State's Naval Policy ” issued by the American 
Secretary of the Navy on September 1 - 1 , 11)to, the first, rule 
amongst the general policies is stated to he “ to develop the 
navy to a maximum in fighting strength and ability to control 
the sea in defense of the nation and its interests.” 1 The 
command of the seas and their denial to the enemy must 
therefore constitute the main objects of naval warfare. 

§ !)(>8. Development of naval rules.--Most of the doctrines 
of international law relating to attacks on overseas commerce 
can only be fully understood by reference to naval history. 
The evolution and expansion of the English Rule of the War 
of 1750, the history of the armed Neutralities, the conception 
of contraband, blockade and economic warfare, the extension of 
the doctrines of continuous voyage and unneutral service, the 
right of visit and search of merchant ships, in all their 
developments, are closely connected with operations at sea 
which culminated from time to time in naval battles. 

§ OOt). Navy's contribution to the defeat of Germany.— 
It was thus the untiring activity of the Royal Navy during 
1 Naval War College, International lenv documents (1040), p. 90. 
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the First Great War which slowly undermined the enemy's 
power, kept all sea lanes open lor British and Allied commerce, 
protected the passage of men and munitions to near and 
distant theatres of war and thus vitally contributed to the 
Allied victory of 1918. The last word in any exposition of 
British power must of necessity refer to Britain's “ sure shield,” 
the weapon for the defence of justice and of the freedom 
of the world to which the United States Xavy made such a 
substantial contribution in the First World War. It was 
equally the Boyal Xavy which prevented the deployment of the 
German warships off the Atlantic coasts at the beginning of the 
Second World War, thus obtaining control of the main sea lines 
of communications and trade. The entry into the war by the 
United States in December 1941 was similarly responsible for the 
important operations in the Pacific and witnessed the develop¬ 
ment of new methods of naval warfare both for defensive and 
offensive purposes by “ task forces ” of last frigates and aircraft, 
carriers committed to the hunting of enemy submarines and 
the dest ruction of the enemy's naval forces. The achievement 
of filial victory in the last war mainly rested on the efficient 
co-opcratiou of the British and American naval and air forces 
in ensuring the command of the* seas. 

Ill attempting to forecast the future needs of the Boyal 
Navy, it is to be borne in mind that the pattern of sea warfare 
has undergone a considerable change since the last. war. The 
striking power of the naval armoury has now increased with 
the advent of the guided missile and the atom bomb, the elec¬ 
tronic fire-control devices, the new methods of propulsion, mine- 
laying and mine-sweeping, the steam catapult, the mirror sight, 
the angled Might-deck and the modern navigational aids. The 
maintenance of sea communications thus demands a modernised 
“mobile" and "balanced" licet consisting of frigates and light 
aircraft carriers for the close escort of convoys. There must also 
be heavy covering forces of large carriers cruisers and battleships 
with their destroyer escorts to intercept surface and submarine 
raiders and bring the war to the enemy’s coasts. But although 
the weapons with which naval war is fought may constantly 
change, the essential maritime basis of British strategy remains 
constantly the same. 

§ 970. The realities of naval warfare.—In the presence of 
these striking developments which have rendered the waging 
of war more destructive than ever, the outstanding problem to 
wliich statesmen and jurists must direct their attention in the 
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future is iiow lo lay down rules of inf c-rimt i«>n;il conduct capable of 
enforcement; by appropriate means in east* of their infringement:. 
The most important attempts so far made in that direction, 
the two Hague Peace (oniVrcnecs and the Declaration of 
London, were found, in many eases, to he insufficient when put 
to the test of war. The reasons already cited for the with¬ 
drawal of the Deelaration by the “Maritime. Mights Order in 
Council of July 1010, clearly illustrate this point and afford a 
serious warning as regards future endeavours to forecast rules 
of naval warfare without taking full consideration of the realities 
of war and of the need of strengthening the sanctions against 
their violation. Due weight must also he given to the modern 
evolution of warfare at sea and to the fact (hat naval battles 
are no longer solely waged on the surface of the sen, but also 
under water and in the air. The new extension of lJut doctrine 
of unneutral service, the abolition of the distinction between 
absolute* and conditional contraband, the I clligcmit right of 
visit and search of vessels in port, lI k* establishment of long- 
range blockades and the use of the economic weapon against 
the finances and trade of the enemy, constitute modern fa dors 
in the international law of the se*a which will probably be found 
to correspond with Ihe* “ accepted principles ” of the law of 
nations as now understood. 

Jurists who consider that, the rules of naval warfare 
reached their final and complete development at the end of 
the Napoleonic wars, will in all likelihood raise I heir protests 
against this extension of the old principles to the new condi¬ 
tions of war at sea. They refuse to learn by experience, just 
as many of them protested against the American application 
of the doctrine of continuous voyage to contraband, which is 
now a logical and undisputed rule. International lawyers must 
face facts “if they do not wish to expose their systems to the 
perpetual contradictions of actual practice.” 1 They cannot 
prescribe new rules of international law, but their function is 
to take account of the changes in naval warfare and to I rent 
“precedents handed down from earlier days as guides to lead 
and not. as shackles to hind/' 2 This must necessarily bring 
under review Ihe strategic implications of the use of nuclear 
weapons, the remarkable expansion of the air force and the 
ot her new manifold developments in the conduct of modern war. 
§ D71. Attempts towards the establishment of international 

1 Dupuis, op. cit. (1890), Preface, p. x. 

* Sir Samuel Evans in The Odessa, [1915] P. 52, 02. 
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peace.—The abolition of war must, of course, remain the 
ultimate object of the international society of Nations. 

A serious endeavour was made in 1919 to achieve inter¬ 
national peace and security by the creation of the League of 
Nations and the formulation of sanctions against a Covenant¬ 
breaking State. The League did not abolish war altogether, 
but only before the pacific procedure laid down in the Covenant 
had been used. It defined an aggressor not as a State which 
resorted to war or violated a treaty, but as one which went 
to war without first employing the machinery prescribed in the 
Covenant for the pacific settlement of international disputes. 

§ 972. Sanctions of the Covenant. -It is chiefly in con¬ 
nection with article 10 of the Covenant that the term sanctions 
was used. These sanctions were broadly of two kinds, economic 
and forcible, the stress, in our opinion, being laid on the 
economic rather than the forcible, though the text of the 
article did not make this distinction. 

Whether the fact that, though they were not exercised, 
the sanctions contained in the Covenant assisted the pacific 
solution of the international disputes which arose between 
1920 and 193(5, we do not think it is possible to say. In 
several, if not all, of these eases, the Slates involved were not 
sufficiently strong to afford to neglect the warning of the 
League: Greece 1 , Bulgaria, Bolivia and Paraguay. But the 
ease of Bussia and China in 1929 was more impressive. 

§ 973. International organisation contemplated in the 
Covenant.—The general outline of the argument in favour of 
the maintenance of the Covenant by means of sanctions 
appears to have been based on the analogy of the enforcement 
of national laws in civilised States. Force is in the last resort 
accepted by States as a corollary to law and, therefore, there 
must be such an international organisation that it can also, 
in the last resort, use force to prevent or stop war by inter¬ 
national means. The scheme of the Covenant, while leaving 
each State the ultimate judge of the necessity of the employ¬ 
ment of sanctions, economic or otherwise, implied a combina¬ 
tion of national forces for the enforcement of the League’s 
decisions. We thus come back to article 16 which indicated 
the steps to be taken against a Covenant-breaking State; but 
before referring to the article more particularly, it must be 
observed that the important doctrine of the community of 
interests of every member of the League was emphasised by 
article 11, which stated “ that any war or threat of war whether 
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immediately affecting any member of the League or not, is 
declared a matter of concern to the whole League, and the 
League is to take any action that may be deemed wise and 
effectual to safeguard the pence of nations.” The same 
idea of solidarity is found in article 10 of the Covenant 
under which the members undertook to “ respect, and preserve as 
against external aggression the territorial integrity and existing 
political independence of all the members of the League.” 

§ 071. Requirements for the application of sanctions.— 
The sanctions envisaged in article l(i of an economic character 
would certainly have involved embargoes or “ boycotts” and 
blockades of a pacific character. Before they were enforced, 
however, a unanimous decision of the Council was required 
both as to the application of economic, as well as of military 
sanctions. Each State was also left free to decide for itself 
whether there had been a breach justifying its intervention 
and the particular form thal it ought to take. Now the 
ultimate sanction contemplated here was resort to war, so- 
called “ League War,” but nevertheless a war, and to emphasise 
or to rely on such a means of keeping the peace of the world 
brings us back again to the overworked catchword of a “ war 
to end war.” 

Up to 1035, the League had not invoked the aid of sanctions. 
It resorted rather to publicity, to conciliation, to leading the 
trend of the public opinion of the world against any State 
whose actions might, appear to be in violation of, or at variance 
with, existing obligations. Its ideals, its objects were con¬ 
tained in the Covenant, but there had been no sufficiently 
organised common experience to enable the members to see how 
far it was pract icable for them to interfere actively wit h the pre¬ 
vailing political conditions of the world. This was amply shown 
during the Italo-Abyssinian war in 1936, when the partial 
sanctions applied by the League proved a complete failure. 

As each member State was entitled to decide for itself 
whether a breach of the Covenant had been committed, it 
still retained the right to remain outside a League war, except 
in so far as it had bound itself, under the terms of the Covenant, 
to do or to allow to be done certain acts which were inconsistent 
with the principle of impartiality on which the traditional law 
of neutrality was based. Non-member Slates, on the other 
hand, were free to observe and to demand the observance of 
the old rules of neutrality. 

§ 975. Defects of the League of Nations.—The inability 
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of the League to prevent future wars was already foreseen 
by Mr. Winston Churchill (as he then was) in 193(5, when he 
indicated that the League required a fundamental reconstruc¬ 
tion: “above all, we must. use. our full strength and influence 
to rebuild the League of Nations; to make it: strong enough to 
hold a potential aggressor in restraint by armed strength and 
thereafter to labour faithfully to mitigate just and real grievances 
which, if unremedied, are likely to lead to a renewal of the 
quarrels, the crimes and the miseries of mankind. 9 ’ 1 

The two main faults attributed to the Covenant were its 
omission to provide for a common armament to enforce its 
decrees and for a central legislative authority to redress 
conditions which required a change. The assumption that 
these two conditions were unnecessary was based on the 
conception of an ideal society of nations in which every 
State would be willing to fulfil voluntarily its own legal and 
moral obligations as a member of that society and to recognise 
the rights of independence, freedom and equality of every 
other State. Such an ideal society of nations did not, however, 
exist in 1910. Nor, unfortunately, does it. exist to-day. The 
third fundamental fault related to the absence of an inter¬ 
national Court before which any State, believing itself to be 
aggrieved, should be able, to summon compulsorily the alleged 
wrongdoer. The establishment- of such a Court did not prove 
possible at the time, as many States wen* reluctant to waive 
their right of regarding themselves “each as a law unto itself.” 
There came however into being a Permanent Court of 
International Justice on sound lines of legal principles. It 
did not introduce compulsion into the sphere of international 
litigation, though members of the League of Nations on 
signing or ratifying the Statute of the Court could declare that 
they accepted the “optional clause” as compulsory ipso facto 
in all or any of certain classes of legal disputes in relation to any 
other members accepting the same obligation. Clearly, the 
creation of this Court was only a stage in the development of 
international law, but it marked a forward movement in the 
acceptance by States of a rule of law as the last resort in their 

1 Hansard (Commons), 5th series, vol. 317, col. 310 (November 5, 1030). 
Article 10 of the Covenant provided “that Die Assembly laid the right, to 
advise the reconsideration of treaties which had become inapplicable and 
the consideration of international conditions whose continuance might en¬ 
danger the peace of t.he world.” Its provisions remained a dead letter. 

a Hrierly, p. 2HN. Cf. Sibert, Train f dc droit international public (1051), 
vol. 1, pp. 77 ct Hcq ., and vol. 2, pp. 013 ct seq. 
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disputes, instead of recourse to threats of violence or self- 
redress by war. 1 

§ !U0. The Paris Pact, 1928. Another step of the greatest 
import mice was the signing of the Hriaml-KHlogg Pact, 
usually referred to as t he “ Paris Pacton August 27, 11)28, and 
which is still in force. 2 Its significance lies in the fact, that it 
abolishes war as an instrument of national policy and that it has 
been accepted by practically all the nations of the world. The 
participation of the United States in the drafting and signature 
of the Pact was also of outstanding importance as it marked the 
abandonment bv the American Government of that attitude of 
aloofness from any active co-operation with European nations 
in world affairs which had characterised its policy in the past. 

The adopt ion of the Paris Pact was greatly strengthened 
by the two resolutions passed by the Pan-American C onference 
at Havana on February 18, 1928, the first of which slated that 
“ the American Republics desired to express their condemnation 
of war as an instrument of national policy,” and the second 
“ that there are no international conflicts, however serious, 
which cannot be settled by pacific means,” and that, “conse¬ 
quently all aggression is considered unlawful and as such 
declared prohibited.” a Roth these resolutions were passed 
unanimously by all the twenty-one American Republics. 

§ 977. Abolition of war under the Paris Pact. No definition 
of the legal purport of tlit* term “instrument of national 
policy” is contained either in the Paris Pact or in the 
Resolutions of the Pan-American Conference. The Pact does 
not;, moreover, indicate any specific method for the settlement 
of international controversies and it may therefore be assumed 
that, it was the intention of its framers to refer the solution 
of all conflicts to the “ pacific means ” known to international 
law at the time of its signature, viz. mediation or good oltices, 
arbitration, conciliation or submission of the dispute to the 
Permanent Court of International Justice. 4 

1 Pearce Higgins, Studies in international hrtv and relations , pp. IS 1!) 
and supra, § SMia. As to the necessity of tin? maintenance of the supremacy 
of the law in international relations, see Lord (ireene, IF«r and the. common 
lazv, Canadian liar Iteview, vol. 1!) (mi), p. 444, and American liar 
Association Journal, vol. 27 (1U41), pp. BBC el scq. (f. Kaeekenheeek, 
J)e la guerre d la paix (1940), pp. 87 el seq., and Laulcrparlit, The develop¬ 
ment of International Law hy the international Court (lh.’JH), pp. H 7. 

a For the text of the two Articles of tills Pact, see supra , § 29. 

8 Alvarez, Le Panamvneanisme et la 6 0 Conference Panumencaine 

(1028), pp. 184 185. 

4 Colombos, The Paris Pact , (Zrotius Transactions, vol. 14 (1929), 
pp. 87-98. 
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It was clearly understood during the exchange of notes 
between France and the United States in 1J)28 that the right 
of self-defence was implicitly admitted in the Fact as being 
the 44 affirmation of an obvious principle- of law recognised in 
every legal system.” 1 In the course of the diplomatic corre¬ 
spondence between the principal signatories of the Fact, it was 
equally understood that “every nation was alone competent 
to decide whether circumstances required recourse to war in 
self-defence.” 2 

§ 07K. British acceptance of the Pact.—Public opinion in 
Great Britain and the Dominions was strongly in favour of the 
adoption of the Pact subject to the reservation contained in 
paragraph 10 of the British note 3 : “The British Government 
make it quite clear that they are only prepared to accept the 
new treaty upon the distinct understanding that there are 
certain regions of the world the welfare and integrity of which 
constitute a special and vital interest for our peace and safety 
and that no interference with those regions will be suffered.” 
This reservation was not fatal to the Pact as it is possible to 
read the British reply as meaning that an attack by a foreign 
State upon those 44 regions of the world ” would bring into play 
the right of self-defence since it would constitute an encroach¬ 
ment on the existing territorial sovereignty and spheres of 
in(1 lienee of the Commonwealth. 4 

§ 070. Acceptance in the U.S.A.—The same reservation 
would, no doubt, apply to any intervention by a European 
nation in the American continent in breach of the principles 
enumerated in the famous declaration of President Monroe of 
December 2, 1828, on which the “Monroe Doctrine” is based. 
The Report of the United States Senate Committee on Foreign 
Relations in 1028 similarly emphasised t he fact that 44 each State 
was free at any moment and notwithstanding the terms of the 
Pact to defend itself and it remained sole judge of what con¬ 
stitutes the right of self-defence, of its necessity and measure.” 5 

1 Lauterpacht, The Pact of Paris and the Budapest Articles of Inter¬ 
pretation . ibid., vol. 20 (1005), pp. 178 -202. 

8 Hunter Miller, The Pact of Paris - A study of the Briand-Kellogg Pact, 
1028; V. II. Rutgers, La mine en harmonic da Pavle. de la Societc des nations 
avee Ic Pacte de Paris , Rccueil, vol. 08 (1001), pp. GO TO; Mandelstam, 
IS interpretation da pacte Briand- Kellogg, R.G.D.I., vol. 40 (1000), pp. 507- 
GOG, and vol. 41 (1004), pp. 170-2G0: Quincy Wright, The meaning of the 
Part of Paris , vol. 27 (1000), pp. 00 G1 and Selnvn r/.onberger, 

The fundamental principles of international, law, Hccitcil, vol. 87 (1055), 
pp. 027-048. 

3 July 10, 1028, White Paper fCmd. 0150]. 

4 Colombos, op. cit.y pp. 02-03. 


5 Rutgers, op. cit.y p. 74. 
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In spite of this fundamental reservation, t he Pact was welcomed 
by American public opinion as having “ outlawed war ” or, as 
Mr. Stimson said in his address to the U.S. Council on Foreign 
Relations, in August 1032, “ war between Nations was re¬ 
nounced by the signatories of the Rriand-Kellogg Treaty. 
This means that it has become illegal throughout practically 
the entire world. It; is no longer to be the source and subject 
of rights. Hereafter, when two nations engage in armed con¬ 
flict, either one or both of them must be wrongdoers—violators 
of this general treaty-law. We no longer draw a circle about 
them and treat them with the punctilios of the duellist’s 
code. Instead, we denounce them as law-breakers.” 1 More 
recently, Mr. Cordell Hull, on the occasion of the twelfth 
anniversary of the signing of the Pact, also referred to its 
provisions as being bound “ sooner or later to prevail as an 
unshakeable foundation of international relations unless war 
with its horrors and ravages is to become the normal state of the 
world and mankind is to relapse into the chaos of barbarism.” 2 
§ 9S0. The American Anti-War Treaty. The determina¬ 
tion of the American Republics to abolish war was further 
reallirmed in the Anti-War Treaty signed at Rio dc Janeiro on 
October 10, 1983. Article 1 of the Treaty provides that— 
“ The High-Contracting Parties solemnly declare that they 
condemn wars of aggression in their mutual relations and that 
the settlement of disputes and controversies shall he effected 
only through the paeilic means established by international 
law.” 3 1 n t he words of Mr. Robert J ackson, t he then Attorney- 
General of the United States, this Treaty and the Paris Pact of 
1028 “ destroyed the historical and juridical foundations of the 
doctrine of neutrality conceived as an altitude of absolute 
impartiality in relation to aggressive wars. The Pact did not 
impose upon the signatories the duty of discriminating against 
an aggressor, but it conferred upon them the right to act in 
that manner.” 4 The same view was taken by the House 

1 Foreign affairs (U.S.A.) (1002), vol. ii. Special Supplement No. 1, 
p. iv, and U.S. Government Printing Dlliee, Washington, 11192. 

* Dept, of State Bulletin, August Ill, 1040, vol. iii. No. 02, p. 175. 

8 U.S. Treaty Series (1098), No. 000. Cf. article 21 of the Alvarez 
Declaration “sur les dormers fondainontulcs et les grands prineipes du 
droit international inodcrne,” reprinted in Dictionnairc Diplomatique 
International, vol. 3 (1030), and in 30th Report, I.L.A. (1030), pp. 333-339. 
See also ltedslob, Les prineipes du droit dcs gens moderne . 1037 (based on 
the Alvarez Declaration). 

4 Address to the Inter-American Bar Association, Havana, March 27, 
1041, A.J.I.L., vol. 35 (1041), p. 354. 
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Foreign Affairs Committee and the Senate Foreign Relations 
Committee when favourably reporting the Lend-Lease Bill 
which became law in March 15)41. Both these Committees 
declared that the breach of the Baris Pact by Germany and 
Italy constituted a justification for “discriminatory action 
against, these two aggressors.” 1 The Convention for the 
Maintenance, Preservation and Re-establishment of Peace, 
signed at Buenos Aires in 1930, had already shewn the deter¬ 
mination of the American States to consult together in the event 
of any threat to tin* peace. 2 3 

§ 9S1. The Budapest Articles of Interpretation, 1934. - The 
implications of the Paris Pact were discussed by a Committee 
set up by the International Law Association in 1933 and, 
arising out of its Report, four important. Resolutions were 
adopted al the Budapest Meeting of the Association in the 
following year. They were? based on a full recognition of the 
changes effected by the Pact in the law of nations and on 
the fundamental principle that a violator of its provisions could 
no longer claim, as against the other signatories, the traditional 
rights and duties of neutrality 11 : “art. 1, a signatory Slate 
cannot by denunciation or non-observance of the Pact, release 
itself from its obligations thereunder; art. 2, a signatory State 
which threatens to resort to armed force for the solution of an 
international dispute or conflict, is guilty of a violation of the 
Pact; art. 3, a signatory State which aids a violating State 
thereby itself violates the Pact; art. I, in the event of a 
violation of the Pact by a resort to armed force or war by one 
signatory Stale against another, the other States may, without 
thereby committing a breach of the Pact, or of any rule of 
international law, do all or any of the following things: (a) refuse 
to admit the exercise by the State violating the Pact, of bellige¬ 
rent. rights, such as visit and search, blockade, etc.; (b) decline 
to observe towards the State violating the Pact; the duties 
prescribed by international law, apart from the Pact, for a 
neutral in relation to a belligerent; (c) supply the State att acked 
with financial or material assistance, including munitions of 
war; (d) assist with armed forces the State attacked.” 4 

1 Coudcrt, International law and American policy daring the last thirty- 
Jive years , A.J.I.L., vol. 35 (1941), p. 432. 

8 Ibid., vol. 31 (1937) Suppl., p. 53. Cf. the Treaty of Reciprocal 
Assistance, signed at Jiio do Janeiro in 1947, infra , § 991. 

3 I.L.A., 38th Report, pp. 17 ct seq . See also the speeches in the 
Rouse of Lords on February 20, 15135, in Hansard (Lords), 5th series, 

vol. 95, eoll. 1087 el seq . 4 Final text printed in 38th Report, pp. 03-08. 
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§ 982. Legal appreciation of the Paris Pact.— Looking at the 
Pact as a whole, it becomes clear that its avowed object is to 
abolish the use of violence in the mutual relations of States 
and to establish in the international domain the same principles 
which now apply within the national boundaries of civilised 
nations. 1 Peace exists inside the State because the right to 
employ force for the achievement of their aims is denied to all 
individuals within the State. Hut all kinds of problems arise 
when the principle is extended to the international sphere. 
Peace is maintained inside the State because, in addition to 
compulsory Courts and laws, there is a police force which, in the 
last resort:, is able to impose respect for law and order. JKorre is, 
in fuel, an indispensable element in the preservation of this 
reign of law and order. 

The most serious defect of the Pact of Paris was, therefore, 
that it provided no sanctions for that: suppression of war in 
international relations which it proclaimed. 2 Nor did it indi¬ 
cate the means whereby existing world conditions which might 
be manifestly un just could be redressed by I he conclusion of 
new treaties or by their submission to an international Court:. 

The exact purport of the Pact was considered by the 
Nuremberg Tribunal in 194G and the illegality of a war of 
aggression in international law proclaimed. While recognising 
that “those who plan and wage such a war, with its inevitable 
and terrible consequences, are committing a crime’’ and must 
be duly punished, the Tribunal admitted that the Pact “did 
not expressly state that such wars are crimes and did not 
appoint any Courts for the trial of the aggressor.” 3 

§ 98:5. Sanctions essential for the maintenance of peace.— 
With respect to neutrality it cannot be denied llml both 
the League of Nations and the Pact of Paris have 1 had an 

1 As to the desirability of assimilating the standards of international 
law to municipal Jaw, sec* Lorimer, The institutes of the late of nations (1884), 
Hook 5; Lautcrpaelit, The function of law in the international community 
(liWJi), p. 4552. Cf also J. H. Moore, International law and some current 
illusions (11)24), pp. 302-304; .1. Brown Scott in Proceedings of the 
American Society of International Law (19:50), p. :52; Murray Butler, A 
world in ferment (19:58), p. 2.*57; Politis, La neulralitc el la paix (19:55), 
pp. 205-209; (;. i;. Wilson. Handbook of international lose, 3rd cd. (19159), 
Preface; Keaton, International law and the future , Crolius Transactions, 
vol. 27 (1942). pp. 30-37: Wehherg. La police Internationale , Herueil, vol. 48 
(1934), pp. 119 120, anil L'interdiction da recours d ta force* ibid., vol. 78 
(1951), pp. 3 131 ; Waldnek, The regulation of the use of force by individual 
Slates in international law, ibid., vol. 81 (1952). pp. 455-517. 

* Hutgcrs, op. cil. , p. 74. 

* Trial of the Major War Criminals before the International Military 
Tribunal , Nuremberg, 1947, vol. 1, pp. 220-223. 
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important influence on the rights and duties of neutral States. 
It would be a mistake, however, to assume that either of these 
instruments abolished neutrality. Neither can the conceptions 
of “non-belligerency” or “benevolent neutrality” answer the 
purpose of a future world-organisation since there cannot be 
a half-way house between belligerency and neutrality. The 
maintenance of peace requires indeed the active and full 
participation of all the civilised States in upholding the rules 
of international law* and the principles of humanity which are 
at the basis of all laws. 

It is submitted that, in the present stage of international 
relations, it would be unreal and impracticable to believe that 
such a world-wide structure of peace could function unless 
backed by an international naval, army and air force capable of 
effectively restraining an aggressor State from resorting to acts 
of domination and conquest against the law-abiding and free 
peoples of the world. 

§ 981. Necessity of an overwhelming force to prevent 
aggression. It is also reasonable to assume that the violations 
of international law committed by the “Axis” Powers during 
the Second World War could have been prevented if the three 
aggressor nations had been faced with the certainty that all the 
other Great Powers would have employed simultaneously and 
immediately all their forces against them. 

None of the “Allied and Associated Powers ” which were 
parties to the Covenant of the League of Nations in 1919, or 
of the sixty Nations which have since* then adhered to the Pact 
of Paris of 1928, could have relied on the enforcement of their 
municipal law's in their respective territories without the support 
of an active police force and of compulsory Courts of Justice. 
The fatal mistake made by the signatories of these tw r o instru¬ 
ments was to imagine that the aggregate of individuals com¬ 
posing a State is endowed with a higher respect for law and 
order than the individuals themselves. That such a condition 
may exist in future should be the hope and aspiration of 
all statesmen and international jurists. But there was no 
indication that it existed either in 1919 or in 1928, and it was a 
profound error to draft international treaties on conceptions 
which were entirely divorced from the hard realities of inter¬ 
national life. It is to be regretted that in the actual stage 
of civilisation, achieved through so many centuries of human 
effort, there are still to be found States which believe in 
brute force and can only be deterred from the commission of 
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lawless and treacherous acts by the display of a still greater 
force. Respect for international law and the sanctity of 
treaties cannot, however, be maintained within any, at present, 
measurable time except by the introduction of the weapon of 
sanctions in the international field. And as Hall says, “the 
existence of a right to oppose acts contrary to law and to use 
force for the purpose when infractions are sufficiently serious, 
is a necessary condition of the existence of an efficient inter¬ 
national law.” 1 

§ 085. Importance of collaboration between the Democratic 
Nations of the World. —The great changes in international 
relations which the conclusion of the Second World War 
witnessed are bound to be adequately reflected in the future 
development of international law. A valuable contribution 
towards this end is at present being made by the two great 
democracies, the Commonwealth and the United States of 
America, which by their past conduct have shown Unit they 
are prepared to renounce the use of any form of violence in the 
pursuit of their national policies. The wholeheartcdness of 
the co-operation happily established between them, and which 
marks the solidarity and alliance uniting all the English- 
speaking peoples, found one of its most significant manifestations 
in the important part taken by them in the setting up of the 
United Nations Organisation in 1945. 

§ 980. Charter of the United Nations. -The attempt to 
establish a “system of general security” which began with the 
signing of the Atlantic Charter by Great Britain and the United 
States on August 12, 1941, 2 reached its conclusion at the San 
Francisco Conference on June 26, 1945, when the Charter of the 
United Nations was unanimously approved by all the fifty 
States there represented. 3 

The Charter begins with one great advantage over the now 
extinct Covenant of the League of Nations as it includes all the 
States in the world which command real and effective power. 

1 At p. 342. ... 

* The Atlantic Charter was adhered to by all the Allied Nations in 
the Joint Declaration of January 13, 1942, Treaty Series, No. 5 (1942) 
[Cmd. 6388]. For a discussion of its terms, see Colombos, The shape of 
things to come, Grotius Transactions, vol. 30 (1945), pp. 83-95, ami Stone, 
The Atlantic Charter (1943), pp. 144-239. 

3 Documents of the United Nations Conference on International Organisa¬ 
tion , San Francisco, 1945 (15 volumes), and Commentary on the Charter of 
the United Nations , Pari. Papers, Mise., No. 9 (1945) (Cmd. 0G6«|. Cf. 
Kaeckenbeeck, La Charte de San Francisco dans ses rapports avee le drml 
international , Recueil, vol. 70 (1947), pp. 113-330. 

25 
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Moreover, the obligation resting on its members to refrain from 
war is absolute, as compared wit li t he Covenant- which recognised 
the possibility of members of the League resorting to war 
without, a breach of its provisions. 1 

§ 087. Predominant aim of the United Nations. —The 
predominant aim of the new 7 Organisation is, in fact, the ‘'main¬ 
tenance of international peace and security.” This phrase is 
used in the Charter no less than thirty-two times. To this end, 
all the signatory States accept the obligation: (i) to settle their 
international disputes by peaceful means in such a manner 
that international peace and security, and justice, are not 
endangered; (ii) to refrain in their international relations from 
the threat or use of force against the territorial integrity or 
political independence of any Slate, or in any other manner 
inconsistent with I he purposes of the United Nations (article 2). 
The Charter is thus intended to operate in two ways: by 
preventing aggression before it occurs; by opposing and 
defeating it if it has already taken place.- Its powers include 
the right to call upon its members to contribute their sea, land 
and air forces “as may be necessary to maintain or restore 
international peace and security v (article 12). The employ¬ 
ment of such forces should not he considered as an ordinary 
armed conflict between States. It would be “ the legal process 
of the restoration or maintenauee of peace, the vindication of 
the rule of Jaw .” It found an application in the recent Korean 
war when, for the first time in history, an international organisa¬ 
tion was able to repel armed aggression. Having determined 

1 See supra, §§ 974-975. 

2 Colombo*, The United Xaliwts ('barter , I.L.Q., vol. 1 (1947), pj>. 22 et 
set/. For a critical analysis of the Charier, sec Schick, ibid., vol. 2 (11)48), 
pp. I 20; Kelson, ibid,, pp. 17:1-21.'#, and in Vale Law Journal, vol. 55 
(11)40), pp. 1)1)7 -1015. and The Law of the United Satinas (1950),pp. 150 018; 
Krylov, Lett nations prineipales du droit ties gens* Itccucil, vol. 70 (11)47), 
p. 405; Oppcnhciin, vol. i, pp. 400 420; llricrly. The Covenant and the 
Charter , H.V.l.h.. vol. 20 (191-0), pp. so 94; Worthy, The Veto and 
the Security Provisions of the Cbarter , ihid.. pp. 95- 111; Jessup, A Modern 
Law of Sat ions (1948), Hi. 8; l. Kaglctou, The Jurisdiction of the Security 
Council, A.J.I.L., vol. 40 (1!)Mi), pp. 510 500; McDnugal and Cardner, 
The Veto and the Charter , Vale Law Journal, vol. 00 (1951), pp. 258 292; 
van Asheck and Verzijl, United Sat ions Charter (1954), passim ; Kappa rd, 
Vues retrospectives sur to Sod etc des Sul ions, Kccucil, vol. 71 (1947), pp. 117 - 
220; Vallat, The Cent ral Assembly and the Security Council of the United 
Sations , H.Y.I.L., vol. 29 (1952), pp. 00- 104, ami Voting in the General 
Assembly of the United Sations , ihid., vol. 0J (1954), pp. 270-298; and 
Nagendra Singh, Termination of Membership of International Organisations 
(1958), pp. 49 -50. 

3 Judge IIsu Mo: The sanctions of international law f Grolius Trans¬ 
actions, vol. 05 (1950), p. 10. 
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that the a I tack upon the Republic of Korea l>v forces from 
Norih Korea constituted a breach of peace, 1 by a ltcsolution of 
the Security Council known as k * I ’nil in«r for Peace/’ the forces of 
sixteen members of I Ik* United Nations, lighting under a unified 
command for over t hree years, wen* successful in restoring “ inter¬ 
national peace and security'’ by a “combined international 
enforcement action" 1 as provided in article 15 of the Charter. 

The determination of the sixteen members of the United 
Nations 2 3 4 * * to repel any such aggression in future* is reflected in 
the Declaration signed by them at the time of the Korean 
armistice on August 7, 1953: “ We allirm, in the interests of 

international peace*, that if there is a renewal of the armed 
attack, challenging again the principles of the United Nations, 
we should again be united and prompt to resist/’ :i 

§ 988. United Nations Emergency Force —This occasion 
presented itself in November 1930 when following the Anglo- 
French intervention in the dispute between Israel and Egypt, 
a “United Nations Emergency Force" was immediately formed 
and despatched to Egypt. Unlike, however, the United 
Nations action in Korea which had the overwhelming support, 
of the Western bloc and of “neutral” Powers, this “Emergency 
Force” consisted of limited detachments provided by the 
smaller Powers. It is hoped that in any future emergency, 
the members of the United Nations will combine to maintain 
a strong permanent force ready to proceed at any time to 
any strategic point, and of suHicienl .strength to suppress any 
attempt at aggression by any nation or group of nations.* 

§ 080. Organs of the United Nations. -The three main 
organs of the United Nations the General Assembly, the 
Security Council and the International Court of Justice— 
correspond roughly with the constitutional division of powers 
so well known to Anglo-American jurists: legislative, executive 

1 Resolutions of the Security Council of the United Nations of .lime 25 
and 27, 1950 (U.N. Doe. 5/1501 and 1511). Cf. Soskice, Some practical 
considerations affecting the administration of international law, Grotius 
Transactions, vol. 07 (1052), pp. 127 120; Fit’xinaurioo, The United Nations 
and the Rule of Law, ibid., vol. 08 (1050), pp. 135-150. 

2 Australia, Belgium, Canada, Colombia. Ethiopia, France, Great 
Britain, Greece, Luxemburg, the Netherlands, New' Zealand, the 
Philippines, Siam, South Afriea, Turkey and the United States. 

3 The Times , August. 8, 1053. 

4 See W. R. Frye, A United Nations Peace Force (1957) which contains 
as appendices the staff papers prepared during the inquiry sponsored by the 

Carnegie Endowment- for International Pence into a permanent international 

peace, force. Cf, Kolm, Authority of the 1 7 nitcd Nations to establish and main¬ 

tain a permanent United Nations Force , A.J.T.L., vol. 52 (1058), pp. 229-240. 
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and judicial. But the analogy is still far from complete. The 
usefulness of the Security Council is, moreover, seriously 
handicapped by the right of veto conferred on the five Great 
Powers (Great Britain, the United States, France, the Soviet 
Union and Nationalist China). It reveals a serious defect in the 
Charter, which so long as it remains unmodified must prove an 
obstacle to the effective working of the organisation. More 
particularly, the application of the military provisions on 
sanctions against an aggressor State may be blocked by a single 
vote of any one of these Powers. The paradoxieal situation will 
then arise that whilst the United Nations might in all probability 
be able to reach a unanimous agreement in suppressing a small 
war, it will be unable to take any action in all cases where 
the Great Powers are in disagreement and the real danger 
of a world war arises. 

It is to provide for such a contingency that the peace-loving 
and democratic Nations of the world have recently concluded 
the treaties to be presently mentioned and which are intended 
to operate in ease the Security Council proves itself powerless to 
oppose a w r ar of aggression and to re-establish international peace. 

§ 990. Regional arrangements and self-defence.—An un¬ 
disputed right to act in self-defence and to enter into regional 
treaties is provided by articles 51 and 52 of the Charter of the 
United Nations. The first article states that in the event of an 
armed attack against a member of the United Nations, “nothing 
in the present Charter shall impair the inherent right of in¬ 
dividual or collective self-defence” of the signatory States until 
such time as the Security Council “has taken the measures 
necessary to maintain international peace and security.” 
Article 52, on the other hand, contemplates the existence of 
“ regional arrangements or agencies for dealing with such matters 
relating to the maintenance of international peace and security 
as are appropriate for regional action provided that such arrange¬ 
ments or agencies and their activities are consistent with the 
purposes and principles of the United Nations.” 1 

§ 991. The Treaty of Rio de Janeiro, 1947. —The first 

1 Cf. Yucn-li-Liang in Grotius Transactions, vol. 31 (1910), pp. 
210-231; Bcntwich and Martin, Charter of the United Nations (1950), pp. 
82-87; Fenwick in A.J.I.L., vol. 48 (1954), pp. 12:5-120; Goodrich and 
Ilambro, A Commentary on the Charter of the United Nations , 2nd ed. (1948), 
pp. 309-318; Hanna Saba, Lett accords rigionaux dans la Charte des Nations 
Unics , Ilecueil, vol. 80 (1952), pp. 029-070; Bowett, Collective Self-Defence 
under the Charter of the United Nations , B.Y.I.L., vol. 32 (1055-50), pp. ISO- 
161, and Self-Defmce in International Law (1958), cbs. VII and X. 
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regional arrangement in chronological order to be so concluded 
is the Treaty of Reciprocal Assistance signed at Rio do Janeiro 
oil September 2, 1947. 1 It constitutes the most important 
instrument in the history of Inter-American relations for the 
prevention of a war of aggression and has already been ratified 
by the United States and by the great majority of the Cent ral and 
South American Republics. Article 3 of the Treaty provides that 
“an armed attack against an American State is to be considered 
as an attack against all the American States” and that each one 
of them undertakes to assist in meeting it in the exercise of the 
inherent right of individual or collective self-defence. 

§ 992. The Bogota Charter, 1948. The Treaty of Rio de 
Janeiro was supplemented by the C harter of the Organisation 
of American States signed at Bogota on April 30, 1048,“ articles 
20 and 21 of which state that “ all international disputes that 
may arise between American States shall be submitted to the 
peaceful procedures set forth in this C harter (direct negotiation, 
good oil ices, mediation, investigation, conciliation, juridical 
settlement, arbitration, or those which the parties to the dispute 
may especially agree upon at any time), before being referred 
to the Security Council of the United Nations.” Article 24 
furt her provides that “ every net of aggression by a State 
against the territorial integrity or the inviolability of the terri¬ 
tory or against, the sovereignty or political independence of an 
American State shall be considered an act of aggression against 
the other American States.” But as the Bogota ('barter 
clearly points out, “ none of its provisions shall be construed as 
impairing the rights and obligations of the Member States 
under the Charter of the United Nations.” 

§ 993. The Brussels Treaty, 1948. —In Europe itself, the 
Treaty of Economic, Social and Cultural Collaboration and 
Collective Self-Defence (now' known as the Western European 
Union), signed in Brussels on March 17, 1948, by Great Britain, 
Belgium, Franco, Luxemburg and the Netherlands, 3 is intended 
to achieve in Western Europe what the Rio de Janeiro treaty 
has achieved in America. It declares that “if any of the 
High Contracting Parties should be the object of an armed 
attack in Europe, the other High Contracting Parties will, 
in accordance with the provisions of art icle 51 of the Charter 

1 Text in A.J.I.L., vol. 43 (1949), Suppl., p. 53. 

2 Pan-American Union, Law and Treaty Series No. 23. 

* Foreign Office, Misc., No. 2 (1948) |Cmd. 7307J. Article 9 provides 
that the contracting parties nmy, by agreement, invite any other State to 
accede to the treaty. 
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of tlic United Nations, afford the Party so attacked all the 
military and other aid and assistance in their power” (article 4). 
For the purpose of consulting together on all matters covered 
by the treaty, the Western Powers have created a Council 
of Europe consisting of a Committee of Foreign Ministers 
and of a Consultative Assembly which met for the (irst time 
in Strasbourg on August 10, 19M). It proved a new experi¬ 
ment in European co-operation by initialing what may be 
described as the nucleus of a Parliament; of Europe. The 101 
representatives from the ten countries which are called the 
‘"founder members” of the Council, 1 and the six other countries 
which have since been invited to accede to the Treaty (Greece, 
Iceland, Italy. Turkey, West Germany and the Saar), are all 
drawn from parliamentary parties. The Assembly thus brings 
together at Strasbourg the representatives of States devoted to 
the rule of law and political liberty, capable of interpreting the 
general European interests, as distinct from particular national 
interests, and bent on making the conception of European unity 
a reality. 

A further step towards this realisation of unity was taken 
by the Western Powers at their Paris meeting oil October "it, 
1054, by the signing of four Protocols. 2 The First Protocol 
indicates the new emphasis to lie placed on this union by 
declaring the object, of the original treaty to lx- the promotion 
of the unity and the encouragement of the progressive integra¬ 
tion of Europe. Under article 1 a “Council of Western 
European Union” is set up “to report annually to an Assembly 
comprised of representatives of tlie* Brussels Treaty Powers to 
the Consultative Assembly of the Council of Europe.” The 
Second Protocol determines the maximum forces which each of 
the signatories binds himself to place under the Supreme 
Allied Commander of the Western European Union in time of 
peace. 3 The remaining two Protoeols deal with “ t he armaments 
to be manufactured” and the “armaments to be controlled.” 

§ 994. The North Atlantic Treaty, 1949. —But the most 
potent agreement ever to be adopted for the effective main¬ 
tenance of peace is the North Atlantic Treaty concluded at 
Washington on April 4, 1949, between Great Britain, the United 

1 Great Britain, Belgium, Denmark, France, Republic of Ireland, Italy, 
Luxemburg, the Netherlands, Norway and Sweden. 

2 The Times, October 25, 1054. 

a These forces are to “work in close collaboration with the North 
Atlantic Treaty Organisation, infra , §§ 004- 007, as provided in the First 
Protocol.” 
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States, Canada, Belgium, Denmark. France, Iceland, Italy, 
Luxemburg, the Netherlands, Norway and Portugal. 1 It 
constitutes an outstanding precedent for co-operation against 
aggression by t he leading democratic Powers of the world and 
upholds the contention that, article 51 of the Charter of the 
United Nations is not subject to any geographical limitation. 
The legal and political significance of the Treaty lies in the fact 
that the United States Government has reached tin; definite 
conclusion that its national security has now become, by the 
grim realities of to-day's internat ional relat ions, indivisible from 
the security of tlie States of Western Europe and that its naval, 
land and air forces if they arc to be used effectively, must be 
brought, into operation immediately on the outbreak of a war of 
aggression. 

Article 5 of the Treaty, which is inspired by the corresponding 
article in the llio de Janeiro Treaty of 11)47, provides that “an 
armed attack against one or more of the contracting Parties in 
Europe or North America shall be considered as an attack 
against them all,” and that each of them, in the exercise of the 
right of individual or collective self-defence recognised by article 
51 of the Charter of the United Nations, will assist the party or 
parties so attacked by taking forthwith, individually and in 
concert with the other parties, such action as it deems necessary, 
including the use of armed force, to restore and maintain the 
security of the North Atlantic area. 

The provisions of this Article, coupled with the provisions in 
the next Article, give the area within which an armed attack 
will bring into action the collective self-defence obligation con¬ 
tained in the Treaty. Article <i states in fact that: “For the 
purpose of Article 5 an armed attack on one or more of the 
Parties is deemed to include an armed attack on the territory 
of any of the Parties in Europe or North America, on the 
Algerian Departments of France, on the occupation forces of 
any Party in Europe, on the islands under the jurisdiction of any 
Party in the North Atlantic area north of the Tropic of Cancer 
or on the vessels or aircraft in this area of any of the Parties.” 

§ 995. Main Implications of the North Atlantic Treaty. —The 

1 IJ.S. Department of State, March 18,1 949. Publication (General 
Foreign Policy Series, No. 8). The Treaty has now been rati lied by all 
the signatory Slates. See also Rockett, The North Atlantic Treaty , 1050, 
pp. 25-35; Rousseau, Droit international public (1950), pp. 200 ct seq.; 
Goodhart, The Atlantic Pact , Heeuoil, vol. 79 (1951), pp. 218-292; and 
Sibert, L'O.T.A.N., Originc, Mccaniswc , Nature , H.G.D.I., vol. 00 (1950), 
pp. 177 192. 



780 


INTERNATIONAL LAW OF T1IE SEA 


obvious interpretation to be attached to the Treaty is that 
the signatory Powers not only bind themselves to come to the 
aid of any one of tlieir number which may be the object of 
armed attack, but also to co-operate with each other in main¬ 
taining adequate defences against aggression. The security of 
each of them is recognised as vital to the security of all. 

$ 996. N.A.T.O. Council. —For the purpose of co-ordinating 
a common strategy, command and supply, the Treaty sets up a 
Council so organised as to be able “to meet promptly at any 
time” in the event of a threat to the territorial integrity, political 
independence or security of any of the parties to the. Treaty 
(articles 4 and 9). This includes participating membership of 
the contracting Powers in the four geographical groupings: 
Atlantic, West and South European, Scandinavian and Medi¬ 
terranean areas. In addition to the Council, the “Defence 
Committee ” established under the Treaty is intended to provide 
for joint consultations between the Chiefs of Staff of the signatory 
States with the object of strengthening their naval, military and 
air-force organisations. 1 This naturally implies a close co¬ 
operation between the British and United States navies and the 
naval forces of the other European Powers in maintaining control 
of all vital maritime communications, thus ensuring the 
command of the seas. 

Article 10 of the Treaty provides for the accession of any other 
European State if it is considered to be in a position “ to further the 
principles of this Treaty and to contribute to the security of the 
North Atlantic area.” Greece, Turkey and the Federal Republic 
of Germany have thus acceded to the Treaty between 1952 
and 1954. 

§ 997. Summit Council meeting, 1957.—-The importance of 
the North Atlantic Treaty as one of the indispensable organs 
for the security and peace of the world was further emphasised 
at the Paris “Summit” meeting of its Council in December 1957. 
It solemnly reaffirmed the adherence of the fifteen allied nations 
composing it to the principles of non-aggression and their 
determination “to settle international problems by negotiation 
taking into account the legitimate interests of all countries.” 2 

J The Supreme Headquarters, Allied Powers, Europe (SHAPE) arc 
now established at the Palais dc ChaiJlot, Paris. An agreement regarding 
the status of forces of the parties to the North Atlantic Treaty Organisation 
was signed in J^ondon on June 111, 1951 (A.J.I.L., vol. 48 (1954), Suppl., p. 83, 
and [Cmd. 82791). Cf. Schwartz, International Larv and the Nato Status of 
Forces Agreement , Columbia Law Keview, vol. 53 (1958), p. 1091. 

2 The Times , December 20, 1957. 
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The Council |)1(*(1«:<‘(1 itself, at t he same time, to 1 lie considera¬ 
tion ol’ concrete and effective proposals providing Tor I lie control 
and reduction of all armaments and military forces. Pending 
the realisation of this object, preferably within the framework 
of the United Nations, the allied Governments declared their 
resolution to “achieve the most effective pattern of N.A.T.O. 
military defensive strength to be readily available for the defence 
of the alliance in ease of need.” 

§ 008. South-East Asia Treaty Organisation.- Two further 
treaties, complementary to N.A.T.O.. have* since been concluded 
for the purpose of promoting peace and stability in Asia and 
the Middle Hast. The first is the “South-East Asia Treaty 
Organisation” (S.E.A.T.O.). based on the “inherent right of 
collective self-defence” and signed at Manila on September 8. 
1054, by Australia, France. Great .Britain, New Zealand, 
Pakistan, the Philippines. Thailand and the United Stales. 
The treaty (also referred to as “The Pacific Charier' ) serves a 
valuable purpose in ensuring the close association of Australia 
and New Zealand in an area in which their interests have been 
expanding since the Second Great War. 

§ 900. Essential elements of S.E.A.T.0. The treaty differs, 
however, in two essential respects from the North Atlantic 
Treaty. In the first place, it does not contain any provision 
that an armed attack on one party to the treaty constitutes an 
armed attack on all of them. Article TV provides instead that 
aggression by means of armed attack in the treaty area against 
any of the Parties “would endanger its own peace and safety 
and agrees that it will, in that event, act to meet the common 
danger in accordance with its constitutional processes” 
(article 4). In the second place, it is the first treaty to adopt a 
collective defensive attitude against subversive activities 
directed from without and imperilling the territorial integrity 
mid political stability of the Parlies (article 11). 

By a Protocol signed at Manila on the same day the “treaty 
area” was extended to Cambodia, Laos and the free territory 
under the jurisdiction of the State of Vcitnam. 

§ 1000. The Baghdad Pact.—The second treat y was signed at 
Baghdad (and is consequently known as “the Baghdad Pact”) 
by Great Britain, Iran and Pakistan on February 24, 1055, to 
which Iraq adhered subsequently. It aims at the defeat of all 
attempts at subversion in the Middle East. It also establishes a 
link with the North Atlantic Treaty Organisation and the South- 
East Asia Treaty Organisation in view of the fact that some ol 
26 
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its members are also members of these t wo organisations. The 
United Slates is not a member of the Baghdad Pact, but is 
represented on its ceonomie, anti-subversion and military 
committees. Moreover, at the recent meetings of the Baghdad 
Council at Ankara in January 1058, and in London in July 1958, 1 2 3 
the United States Secretary of State, Mr. Foster Dulles, pledged 
the “whole-hearted American participation in the Pact’s 
commitments,” and the determination of his Government to 
co-operate, in the interest of peace, lor the security and defence 
of the signatory Nations, and to promptly enter into agreements 
designed to give effect to this co-operation. This declaration 
implies that the United States have decided to accept the 
same obligations to the member countries of the Baghdad 
Pact (except Iraq) which the full members of the Pact have 
already agreed among themselves to undertake. 

§ 1001. Establishment of an organised International Society. 
-—The above six treaties are intended to bind together the 
Governments of the free and democratic* nations in a collective 
defence system providing a necessary protection against 
aggression and ensuring at the same time the advancement 
of their political and economic objects. They constitute, 
moreover, a welcome addition to the Charter ol* the United 
Nations and a vital safeguard against the contingency of a 
breakdown in its machinery to prevent or suppress a war. They 
also afford an indication that the civilised Nations of the World 
are slowly, but surely, moving towards the realisation of the 
fact that a properly organised International Society requires 
for its regular functioning, on the basis of international law and 
justice, that it should be endowed with: 

(1) An international legislative body capable of unifying 
the main principles of international law and of revising 
and adjusting obsolete conditions in existing law and 
treaties, thereby restoring the rule of justice and order in the 
international relations and practice of the future; 

(2) An international executive body equipped with adequate 
international forces to prevent any breach of the peace and to 
provide security and safety against aggression to all peace- 
loving Nations; 

(3) An international Court of Justice enjoying compulsory 
jurisdiction to determine all disputes between States susceptible 
of decision by the application of the rules of international law. 

1 The Times , January 31 and July 29, 1958. 
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§ 1002. Value of inter-allied naval collaboration.—It is 
obvious that the establishment of such a new Internationa] 
Society must be based on a powerful organisation in which the 
British Navy, in collaboration with the United States Navy and 
the navies of the other Allied Powers, is bound to play an 
unquestionably predominant part in maintaining international 
peace, the freedom of the seas and the development of inter¬ 
national communications and commerce which arc essential to 
the general welfare and advancement of all Nations. 
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110 . 

Foreign Enlistment Act, 1870, 580- 582, 
584. 580, 51)5. 

Forte, The , ease of, 230. 

Foyle, river, regulation of fisheries in, 
350351. 

France, claims to Channel island fisheries 
by, 130, 

claims to Newfoundland fisheries 
hv. 135 130. 

claims of jurisdiction over foreign 
ships in, 220, 270 280, 280. 
customs regulations of, 125. 
fishery regulations of, in terri¬ 
torial waters. 127, 130. 

.- on the high seas, 341)-- 

350. 

instructions to naval ollicers of, 
40, 432, 400 n., 501 n„ 507 n„ 
511 »., 522 il, 512 n„ 548 -540, 
032, 035 il., 041, 043 u., 040, 
001 ll„ 003, 005, 007, 000, 
702 n., 700, 717. 
maritime ceremonial in, 48. 
maritime courts in C.K., 208- 
200 . 

provisions on retaliation by, 077. 
regulations on ports by, 270 280. 
territorial waters of, 80,152, 523. 

Freedom ok tiie Seas, 
in time of peace, 40 50. 

war, 485 - 480, 502. 

Frey a, The , ease of, 000. 

Frozen Seas, status of, 111 113. 

Fhyatt, Captain, judicial murder of, 401- 
402. 

Funuy Bay, 150. 


(3. 

Galapagos Islands, 104-105. 

Gases, asphyxiating, prohibition of, 21, 
430. 

Gaston, The , ease of, 300 301. 

Geerlraide. The , ease of, 402. 

Geier, The , internment, of, 501. 

Geneva, Conventions of, 1804 and 1000, 
on Die amelioration of the 
condition of wounded soldiers, 
20, 418, 524. 
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Convention of 1923, on maritime ; "* 

ports, 21, 150 151,343 344. j Hague Air Hm:s, 443, 473 il, 578 n., 

— of 1025, on asphyxiating j 570, OKI n., 072, 001, 60.') n., 724 ii., 

gases, 21. 401. 71)5 n„ 736 n. 

— of 1020. on tin* treatment of ; Hague Codification Conference, 1000, 

prisoners of war. 502 50:5, 21, 77, 80 00, 103 n„ 14.‘5. 22.‘1, 277, 

505. 278 n., 280, 400. 177, 484, 480. 

of 1000, on river navigation, Hague Peace Conferences, 1800 and 
201. 1007. S, 20. 418 410, 574, 010, 740. 

— of 1040, on the treatment of Declaration of 1800 on asphyxiating 

crews, etc., 427. 431. 100, 500. gases and dum-dum Indicts, 20, 400. 

525, 520 n.. 501 n., 502. 500 n., Second Convention, 1007, for the liniita- 
505 507, 0X7. lion of force for I lie recovery of 

- of 1020 and 1050, on inter- contractual debts, 405. 

nution.il slavery, 008 400. Third Convention, 1007, relative to the 

Sea Conference of, 1058, 22 23, opening of hostilities, 482 483, 500, 

50, 07 08, 77, 03 -01% 07 <18, « 573. 

103, 100, 110, 141, 114 145, ■ Fourth Convention. 1007. relative to the 

140, 103, 107, 170, 222 224, > laws and customs of war on land, 434, 

228, 232, 255. 250 257, 273 430, 470, 178. 500. 512, 738 n. 

271, 270, 277. 270, 280 u.. ; Fifth Convention. 1007, relative to the 
280, 300, 331, 330, 330, 352, rights and duties of neutral Powers 

308-371, 374 375, 380 387, 1 and persons in war on land, 470 n., 

100 n. 475. 578 570. 

Germany, prize regulations of, 40, 422, Sixth Convention, 1007, relative to the 
501 n„ 502 n„ 510, 554 n., ; status of ciioniv merchant ships at 

035 n., 040, 043 n., 040, 050, j tin* outbreak of war, 418. 423, 551 

003. 607 n.. 000, 702 n., 555. 

700 ii., 700. 710 ii.. 717, 723 ; Seventh Convention. 1007, relative lo 

724. 720. i the conversion of merchant ships into 

territorial waters of, 80, 127, ! warships, 452 453. 

130, 523. Eighlh Convention, 1007. relative to the 

Gibraltar, Strails of, 101, 205. ! laving of automatic submarine contact. 

Goodwin Sands, status of. 111. mines, 118, 423, 400 400, 055, 081. 

Grad isen, The, removal of enemy persons Ninth Convent ion, 1007, relative to 
from, 531 n. bombardments bv naval forces in 

Graf Spee* The, ease of, 455, 577, 500, time of war, 418, 423. 477 481. 

005. ! Tent h Convention, 1007, for the adaption 

Grange, The , release of, by C.S.A., 570. j of the principles of the Geneva Con- 

Giikat Britain, for references to the | vent ion to naval warfare, 423, 470 ii., 

practices followed by, see under each ; 524, 081, 

relevant heading in this index. j Eleventh, Convention, 1007, relative to 

Great Lakes, in Canada and C.S.A., 108, i certain restrictions on the exercise of 

105-100, 210, 300-301. j the right of capture in naval warfare, 

Greece, fishery regulations of, 127. ! 418, 423, 427, 501, 530-5W), 542, 545, 

maritime courts in C.K., 200. ! 081. 

prize code of, 40. j Twelfth Convention, 1007, relative to 

release of survivors of H.M.S. ; the establishment of an International 

Ramazan by, 532. j Prize Court, 410, 570, 750 700. 

territorial waters of, 80 87,522 ii. j Thirteenth (-on veil I ion, 1007, relative 
Greenland, East, iishing privileges in, ! to the rights and duties of neutral 
132, 130. Powers in naval warfare, 418, 475 n., 

Greenwich, meridian of, 54. 521 n„ 507, 578 n., 582, 500,502 508, 

Royal Naval College at, 37, 000 n. 

Grotius Society, recommendations on Hague Rules, 1021, on the carriage of 
submarines by, 720 n. goods by sea, 312-313. 

“Guidon de la Mkr,” code of, 31% Uaimum, The , case of, 404, 042-043. 

Gulfs and Bays, 152 el seq. Halibut, fisheries, 359, 304. 
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llamidieh , The, repairs to, in the Balkan 
war, 591. 

ILyNNKATIC Cook, III 15*2, 09 I. 

Hariiouiis and Hoaiistkads. 74, Its, 
.444 .444. 

JlAirmt Act (l\S.A.), .414. 

Harvard, The , case of, 590. 

Harvard Kkskaimti. 482 n., 144 ii., 57!) n.. 
5HS n., 502 ll., 004, 005 ii., 092 n., 711 n.. 
714 n., 7.45 ii. 

Havana Convk.ntion or 1 !I12S, 
on asylum, 241. 

oil Maritime Neutrality, 28. 2H, 454, 
45!) n., 58.4 n., 592, 0.45 n., 71 1 ii., 
727 n. 

H A Y-VaUNCEKOTK TlIKATV OK 1001, 82. 

18.4 184. 

IIkaimand Tiikory, 1 52 1 5.4. 

Hkat.tii, iiitmialional regulation of, 477 - 
478. 

Helienn , The, requisilion of. in 1!)11 , 500. 
Hklsinukors, Treaty of, 1025. 145. 
Hague, The, release of survivors of, 542. 
JIoit, T.W., ease of, 2S7. 

Holland, captures in waters of, 521. 

claims to the Selielt.lt l»y, 200- 
207. 

eonvov to the Dutch Mast 
Indies of, 007 008. 
lisliery regulations of, 140. 
maritime courts in D.K., 200. 
prize code of, 40, 700. 
territorial waters oT, 80. 
Honduras, lla^s of eonvcnienee hy. 440. 

policy on continental shell’ of. 
140. 

territorial waters of, 8t 85. 
Hospital Ships. 521 5,48. 

IIoSTI LK OPERATIONS IN XkI’TIIAI, 

Territory, 570 581. 

Hot Pursuit, doctrine of, 85, 141 148. 
House ok Trade, 401. 

Hovkhino Acts, 117-121. 

Iluasear, The , ease of, 488. 

Hudson Hay, 150 100. 

Hussar , The , incident of. with StjhWe, The, 
442. 
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Iceland, fisheries in, 82, 100, 141-142, 
140 n„ 154, 450. 
territorial waters of, 01. 

“ IiiLiiN Don kink.,” The, 170 n. 
Immunity ok Jurisdiction ok Waksiiips, 
222 et seif., 744 n. 

Impkkial Conferences, 1020 and 1020, 
444 448. 

India, The, ease of, 542. 


India, rivers in, 108. 

territorial waters of, 00. 

Indo-IVutkic Kish kinks Council, 405. 

Inkkction, doctrine of, 028 040. 

Innocent I* ass auk, right of, in territorial 
waters, 75, 11.4 110, 221 220, 27<i, 440, 
585. 

INSTITUTE OK r N 'I' KII N ATI ON A I. LAW, 
conventions, declarations and resolu¬ 
tions of, 40 ii., 58 5!), 77. 80.104 n„ 114, 
117, 144, 140. 154, 224, 224 n.. 228, 
244 n.. 211 ii.. 270 277, 278, 270 n.. 280, 
280, 280 ii., 207 il, .417, 420. .407, 472, 
10.4, 400, 400 il, 10(» ll., 400 il, DO 471, 
470 -477, 504 n., 54.4, 558, 57.4 575, 
00.4 n., 722. 750 n. 

Insurance, maritime, 417- 418. 

Insukuknts, international position of, 
.487 .40t. 

right of blockade hy, 401. 
visit and search hy, 080. 

Inter-American Council of Jurists, 
28. 

I NTEIt-CiOVKllN M KNTAL M ARITIM K (IkUANT- 
sation, .422, 442 41.4. 480 482. 

Interior Waters, 71 75, 148 151, 52 L 

INTKRN ATION A L CllAMUKK OK SlUPPINO, 
442 4 4.4. 

1NTKKNATIUNAL C<1DK OK SlUNALS, 54, 

20.4 204. 

1 XT K R X ATI ON AI. COMMISSION OK T11E SKA, 
.478 480. 

International Coukt OK JUSTICE, 0. 
08 104. 115, 1.42, 154, 757 700, 770. 

Intkiinational Vi mi kinks Council, 405. 

Intkiinational Ick Patrol Service, 410. 

Intkiinational Labour Oiioamsation, 
.447 .440, 481 482. 

Intkiinational Law Association, con¬ 
vent inns and resolutions of, 50. 77, 80, 
114, 224. 270. 280, .415 ,417, .470, 578 il, 
584 n., 588 il. 502 n., 025 ll.. 710 il, 
720 n., 750 il, 700 il, 770. 

Intkiinational Law Commission, 22, 
07-08, !)2-0.4, 104. 15.4, 224, 255, 270 n„ 
278 ll., 440, 451 452, 408-471. 

Intkiinational Load Link. Convention, 

42.4 424. 

INTKUN ATION AL M A INTI M K. Co.M M IT I I ’.K, 
242 24 L 200 207, 402, 411 415. 410 
417. 

Intkiinational 1*hi/.k Court. 410, 570, 
744, 750 757, 700. 

Intkiinational Suippino Conferences, 
.440 .44.4. 

Iran, territorial waters of, 87. 

Ireland, Admiralty Court of, 19. 

tishcrv regulations in, 145, 450- 
451. 
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Islands, delimitation of, OS. 104, 524. 

erection of artificial. 108 109. 
Israel, hostilities with Egypt, ITS ISO. 

territorial waters of, 80. 

Italy, customs regulations of. Ilia 120. 
fishery regulations of, 127. 
laws on neutrality and war of, 40, 
442. 4 U\ n., 409 n., ISO 490. 
501 n., .*>0*2 11 .. 507 n., 511 ll., 
542 n„ 510, 570 n., 585 n„ 045 ii.. 
(>4.4 n„ 040. 017 n., 050 n„ 001 n., 
000, 004 n., 005, 007, 002 n., 000. 
700. 

provisions on retaliation hv, 077. 
territorial waters of, NT. 522. 

. 1 . 

Jamaica, Order in Council for, 00 n., 04 n. 
Japan, lishcrv regulations of, 1.40, .457, 
002, 404 .405. 

international military tribunal in, 
440 n. 

lighthouses in. 290 n. 
naval regulalions of, 41, 055 n., 
000 700, 702 ii., 700. 
peace treaty with, 1051, .45,S, .401. 
pearling fleet in Australian waters, 
45.4 455. 

prize law of, 41, 400. 
territorial waters of, SO. 

“Jason” Clause (C.S.A.), 410. 

Jeddah. Treaty of 1027, 1.41 II. 
Jerusalem, Assizes of, 40. 

Joiiore, Strait of, 100 n. 

Joint Captures, 752, 754 n. 

Juncal , The , repairs to in liar l T .S.A., 502. 
Just it in. The, ease of, 581. 

K. 

Karmk , The, ease of, 501. 

Kellogg Pact (see under Paris Pact of 
1028). 

Kiel Canal, 101 102. 

Kino's ('hamulus, 150-157. 

Kimitfiri Emma, The , ease of, 454. 

Kohl an Waii, 440, 771-775. 

Kormorun , The , at taek by, 4.43. 

Kmvshhig, The, annealrai services by, 0.47. 
Kronprinz Wilhelm. The , ease of, 501. 

T,. 

Laiiolm Hay, 155. 

Lakes, 148, 104 108, 105, 214, 400 n. 
Landloc ked Countries, access to the sea 
of, 100-107. 
right to a dug 
by, 254-255. 


TiAW or Till-: SEA 

j Latin - American Fisheries Council, 
:?05. 

Lvi hawk, Treaty of, 170, 180. 

; League or Nations, codification of inter¬ 
national law hy, 
21, 80-00, 470, 
408. 

Corfu incident, 
treatment of, hy, 
108. 

its objects, 8, 704- 
707. 

policy on neutrality, 
505, 002 004. 
promotion of lied 
Cross Societies by, 
544-545, 

provisions for the 
freedom of navi¬ 
gation hv, 107. 
204 204. * 

Experts' Committee on C'odilieation of 
1 he law, 40,407- 
40 S, 482 n., 
408 ii. 

on Slavery, 408. 

"Questionnaire" by, 1020, 00, 224, 227, 
270. 278. 282 284. 

Lebanon, The, ease of, 424 425. 
Lend-Lease Act. 1041, 000, 770. 

Lmieiua, Hags of convenience by, 440. 

territorial waters of, 80. 

I Jens, 241, 417, 400-107. 

Like, Safety of, at sea, 201-202, 418 424, 
448 ii., 440. 

Lighthouses, 100 111, 205 200. 
Lightships, 204 205. 

i Ligcoit Traffic, control of, 121 125,450- 
457, 475 477. 

Lisbon, Conference of, 1040, 204. 

Lloyd's, London, 200 -207. 

Load Link Convention, 410 n., 424. 
Loch'sun, The, ease of, 455 n. 
i I .on don, Conference of, 1884, 210. 

1012, 425. 

1014, 418 310, 
425. 

1920,54,419 420, 
427. 

1940,24,424-325. 

1947, 402. 

1944, 458. 

1940, 358-359. 

1948, 321-423, 
327 n., 328 n., 
458. 

1952, 54, 402. 
1954, 459. 

1959, 459 n. 
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London, Declaration or, 1000, 

provisions on blockades, 05 k 05(1 n., 
001 00 4, 000. 
on codification of iijivsil 
rules, 20 *21. 4*20. 757. 
oil eont.ruhand, 505, 010 
U17. 

on convoy system, 000 
007. 

on eniiiiv character, 100, 
404. 

on goods in enemy vessels, 
505. 

on r(‘«]iiisit ions, 507 508. 
on sanelions to the right 
oi‘ visit. 700. 

on theory of infeet ion, 

020 ooo. 

on transfer of vessels, 400 
500. 

on transport of eonlm- 
hnnd, 080, 082. 
on milieutrai service, 085 
087. 

-■■■■ Naval Conference or, 1008 -1000,20, 
410 4*20, 450,570, 757. 

— Naval Protocol or. 1080, 24. .*104, 4*20, 

440, 447, 072, 081, 7*24. 

— Naval Treaty or, 1080. 21, 801, 420. 

447. 

Lord Aversione, The, ease of, 582. 

Lord Huberts , The. ease of, 155 n. 
Lusitania , The, ease of, 488, 7*24. 

M. 

Madeira, civil strife at, 240, 248. 
Magellan, Straits of, 100-170. 
“Mailckiits,” 027, 085, 714. 

Mail Slurs, 258 254, 548 544. 540 547. 
Malta, correspondence with (’harles 11,48. 
neutrality rules in the Riinso* 
Japanese war, 501, 50 k 
practice on contra hand. 508. 
seizure of Neapolitan ships in the 
ports of, 402. 

Mandated Territories, 258, 808 n., 785. 
Mandjnr , The, case of, 588. 

Maria , The , Opinion A.G. (I'.S.A.), *288 n. 
Maritime Ceremonial, 40 50, 140. 
Maritime (’odes, *20-80. 

Maritime Courts, foreign, in the l\K.. 
208-200. 

Maritime Liens, 281, 817, 400 407. 
Maritime Navicatjon, 200 848. 
Maritime Ports Convention, 1028, 848- 
3*14. 

Maritime Rights Order in Council, 
1010, 442, 085, 007, 708. 


Mn~n, The , ease of, 155 n. 

McCullough* The . ease of, 554. 

Mcvklenlcnbnrgh , The. sealing of wireless 
by Sweden of, in 1010, 170. 

M EDITEIt IIA N E AN VISIIEI! I I S ( OI NCl L, 
805 800. 

Merchant Navy, expansion of. 47-48. 

functions of. 41 42. 
rationalisation of, 840- 
811. 

Mkiicii ant Siiiimmmj. Imperial Conferenees 
on, 844 848. 
fullrnational Con- 
fern ices on, 840- 
848. 

Merchant Shipping Act, 1804, 51, 252, 
258, 270. 278 il, 281 n.. 202- 208, 205 il, 
808, 800 il, 807, 80S, 800. 824 n., 888, 
484. 

Merchant Shipping (Safety Convention) 
j Aris. 1082 and 1040, 810 ii„ 821 il, 824. 

I Mermaid , The , incident of, 140. 

Mesh or Nets, agreement on, 858 850. 

Mexico, Gulf of, 105. *210. 

policy on “Black Lists," 520. 

- continental shelf, 00, 1110. 

'■Military Necessities/’ 185 488. 

Military Persons, carriage of, us const i- 
1 tiling unneutral service, 087, 041. 

Mines, Submarine, 418. 428, 400 400, 
055, 081. 

Mississippi, river. 105, 218. 

Mizon. The , ease of, 21 k 

Mohican , The , correspondence between 
Brazil and l \S.A. in t he ease of, 287 288. 

Monaco, Hydrographic Rureau at, *207. 

Monroe Doctrine, 51 52, 182, 185, 708. 

Monterey, Bay of, 158. 

Montevideo Conventions. *241 il, 207, 
207 , 805. 

Montezuma. The , ease of, 880. 

Montreal Kconomic Conference, 15158, 
848. 

Month iax, (’(invention of, 1080.100,180 - 

101 , 000 . 

Moray Virtii, 128, 157, 840. 

Morocco, fortitieations on the coast of, 
170, 205 200. 

Mortgages, 817, 848. 400- 407. 

Moscow, Treaty of. Hit. 


N. 

Nautical Assessors, 18 . 

Naval Armaments, limitation of, 28 24. 
Naval Demonstrations, M)0 407. 

Naval Discipline Act, 87, 288, 004 il, 
720 7*21. 
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Naval Kxpkiits at International Con¬ 
ferences, 40, 70, 100, 445, ISO. 

Naval Forces of Hki.liukkkxts, 444 402. 
Naval Prize Acts, 1804, l<* Mils. IS, 45k 
m\ ii.. 71 s ii., 720 7—1 , 7.‘»i n„ 744, 
742, 751, 754, 755. 

- 1928, 755. 

Naval Prize Fi nd, 751, 755. 

Naval Prize Tuuil'nal, 751 752. 

Naval Warfare, adjudication of captures 
in, 740- 700. 

Jill lire of, 701-784. 
general rules of, 414 112. 
region of, 404 4N]. 
••Navict.hts/’ 025 020. 0S4, 714. 
Navigation Acts, 48-49. 444 .“.4 k 
Nelson, blockades by, 009. 

bombardment of (.'openI ki ofn by, 
275 n. 

efforts to secure, prize money for 
the Koval Nnvv. 740. 

Ni: LILLY, Treaty of, 255. 

Neutral Property ix Km:mv Vessels, 
417, 504 505, 029, 725. 

Nki tjlvl Ships, euemv property in, 417, 
507-508. 

prohibition of destruc¬ 
tion of, 720 -729. 
Neutral Warmups. 
admission to blockaded ports of, 019. 
055-050. 

not subject to visit and search, 094. 
Neutral Waters ami Touts, 
admission of belligerent prizes and war¬ 
ships to, 585- 590. 
captures in, 521 524, 580. 
prohibition of establishment of Prize 
Courts in, 580, 742-744. 
repairs allowed to belligerent warships 
in, 589 592. 

supply of provisions to belligerent war¬ 
ships in, 592 590. 

NKCTHAi.n v, 502 009. 

Armed Neutralities of 1780 
and 1800. 504, 568 509, 
090. 

Declarations of, 401, 409, 
574-574, 582, 004. 
effect of, on belligerent 
policy, 410 417, 564 504. 
influence on, by the League 
of Nations, lhe Paris Pact 
and the l-nited Nations, 
570-572,002,005,008,771. 
modern aspects of, 507 508, 
600 609. 

position of, in relation to 
belligerent reprisals, 074 
678. 
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traditional conception of, 
574 000. 

various kinds of, 505 507. 
Newfoundland, lisliery concessions in, 
145 149. 

Xf.w Zealand, prolection of whales by, 
401 402. 

Nicaragua, claim lo continental shelf by. 
00, 140. 

Nii.mln, river, 204. 

Niger, legal regime of, 214, 470. 

Nile Kiykk B\si\, 198 -199. 

Nohtii A tlantic Fisheries, 82, 148 149, 
159 100, 458 459, 404 404. 

Nohtii Atlantic Ocean Weather 
Pathol Ships, 424. 

Noam Atlantic Thf.aty Organisation 
(N.A.T.O.), 1919, 778 781. 

Ndimii Si:A Fisheries Convention, 1882, 
82, 105 100, 128, 152, 455 450. 

Nohtii Sr,\ Lnjunii Traffic Convention. 
1887, 450 457. 

Norway, captures in waters of, 521 521. 

claims Io Yes! fjord and Varangcr- 
Fjord by, 911. 

customs regulations of, 120. 
fishery regulations bv, 98 102, 
127. 141, 154. 

maritime courts of, in Great 
Britain, 209. 
prize code of, 10. 
rocks and banks off, 105 100. 
“skjaergaard," definition of, 
100 . 

territorial waters of, 80, 98 104, 
521 524, 542. 599. 

Nuclear \Vi.arons, 20 27, 441. 
NniKMiiKHU War Trials, 428 n., 449-441, 
771. 

Nyon Agreement, 1947, 494- 494. 


O. 

Omni, The, question of asylum in, 287. 
Oof. ii, river, 194, 204, 200. 

Oil. Pollution, prevention of, 471-475. 
Oleg, The , internment of, by I’.S.A. in 
1905, 592. 

Olkron, Hulls of, 90-41. 

Onassis, whaling licet, of, 85 86. 

Oregon. river, 2.18 219. 

Osiris, The, ease of, 544. 

Oslo, International Bureau for Whales at, 
301. 

Ottawa, Convent ion of, 1947, 300. 

Oiler, The, conversion into u merchant 
ship, 456. 
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Oxford Manual or Naval War, 400 il, 
4:il 11 ., 443 11 ., 450 il, 407 11 ., 474 il, 470, 
502, 558 i)., 000, 722. 

Oysters, Protection of, 02, 105, 050 351, 
055. 

P. 

Pacific Ocean Fisheries, 107, 001-005. 
Pakistan, rivers in, 108. 

territorial waters of. 18). 
Panama, acceptance by. of the 0-mile 
limit of territorial waters, St. 
Hags of convenience l»v, 000. 
general cteetaration of Neutrality 
signed at, in 11101), 572. 004. 
Panama Canal, 82, Ml, 182 187, 512,51)1), 
(Wifi, 01K). 

Pan-American (On run en 1 t;n, 27- 28, 2 H , 
707. 

I'twflier. The. ease of, 207. 
Parana-Paraouay Divers, 220. 

Paria, Gulf of, 02. 

Paris, Convention of 1881, on sub¬ 
marine telegraph cables, 000 001, 
470. 

- — of 11)07, Jin civil jurisdiction in 

collisions, 002. 

Pauls, Declaration of 1850, binding 
character of, 20. 417, 
provisions on blockade, 457.052,055. 

on enemy goods in neutral 
vessels, 407, 505, 550. 
on neutral goods in enemy 
vessels, 417, 505, (521), 
725. 

on privateering, 417, 44!) 
450. 

— Pact of (Kriand-Krllogg Pact), 11)28. 

25. 180, 510, 570 571, 005, 707-771. 

- - Treaty of, 1814. 202, 205 200. 

1850, 105, 188, 202 200, 
208. 210. 

Passenoehs, Liners Conference on, 041 
042. 

Transport bv sea of, 014. 
Pearl Fisheries, 01, 100 104, 051 055. 
Permanent Court of International 
Justice (see under “International 
Court of Justice' 1 ). 

Persian Gulf, sedentary fisheries in, 01, 
100 104, 051 052. 

— - States, proclamations by, 00 07. 
Peru, claim to continental shelf liv, 00, 

180. 

territorial waters of, 85 80. 
Peterburfr The , case of, 188, 451. 

Petit Jules , 77/e, seizure of, on thr high 
seas, 110. 

Petroleum (Production) Act, 00. 


Pet roll te, 1 he, case of, aOO. 
Philanthropic Missions, vessels engaged 
in, 541, 588, 0 Pi. 

Pioi.on, river, 217 218. 

Pilotaok, 204 11 . 

Pipe-Lines, protection of, 01, 001. 
Piracy, 082 087, 081). 

Kritish efforts for tlu* suppression 
of, 52, 242, 085 080. 
by submarines, 081. 

Nyon agreement on, 000 004. 
Plimsoi.l Act, 281 n„ 024. 
j Po, river, 208. 

Poisoned Arms, prohibition of, 400. 
j Poland, aggression of, by Germany in 
| breach of Paris Pact, 25. 

maritime courts in C.K., 200. 
territorial waters of, 8(5. 

Police Functions, in territorial waters, 
11(5 117. 

Political Kefuokes, asylum in warships, 

200 242. 
in merchant 
ships, 287 - 
288 . 

Pollution by Oil, prevention of. 071-375. 
Ports, carriage of prizes into, for search 
and adjudication, 707 710. 
definition of, 11K 140. 
forming part of interior waters, 74, 
148. 

grner.il principles applicable to, 
150. 22 J- 225. 

maritime. Convention on, 150-151, 
040 044. 

naval seizures in, 708 700. 

! Portsmouth. Koval Naval College at, 07. 
| Pohtuoai., claims over Congo, 212. 

customs regulations of, 125. 
fishery regulations of, 127,131. 

! territorial waters of, 87. 

! Postal Correspondence., 540 540, 040- 
| 041. 

j Precedents in Maritime Law, 0 et set/., 
j 742 740, 748. 

! Princess .17/7/7//, The. Anglo-1 hitch corres¬ 
pondence in the ease of, 450. 

Prinz Kite1 Friedrich , The , ini eminent of, 
by I’.S.A. in 1015, 501. 

! Prinz Heinrich , The , ease of, 540, 540. 

I Prisoners of Wau, treatment of, 427, 
501 500. 

Privateers, 401, 448 450, 000. 

Privy Council, appeals to, 18, 741-742. 

close connection of, with 
Admiralty Court, 12. 
Prize Act, 1804, 500 11 ., 704-705. 
1000.755. 

1048, 750 11 . 
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Prize Poi nty, 752 755. 

Prize Courts, competence of, after ter¬ 
minal ion of war, 558- 
501. 

in England and the 
Empire, 12 rt set/., 733. 
in the U.S.A., 730, 7to, 
747 741). 

jurisdiction of, 733-739. 
law applied by, 739 7 Hi. 
submission of naval rap¬ 
tures to, 7:»0 733. 

Prize Droms, T ill 7.72. 

Prize Law, Pritish Manual of, :M 30, 501, 
(>57 n., 001 002, 005 ii., 
702 n., 705 n., 717, 722. 
720 727. 

codes and regulations on, 31— 
- 11 . 

Prize Salvage Act. I!l4t, 710. 

Prizes, admission of, 1o neutral ports, 
585-590, .700 508. 
eaplures of, in neutral ports and 
waters, 521. 570, 580. 
definition of, 7.‘i4 rt srq. 
time of passing of property in, 
710. 

Pyrenees, Treaty of, 1050, 550, 012, 700. 


Q. 

Quarter, duly of ‘jiving 131 432. 
Queen’s Peculations ami Admiralty 
Instric'IIONs. 27, 50, 2117 208, 210, 
201-214, 215 u„ 2.72 258 n., 202, 

201 n., 200 u„ 200 n.. 200, 208 n„ 201), 
389-390, 500, 575, 580, 710-720, 751 n. 
Queensland, pearl fisheries off, 124. 


P. 

Palau, employment of, 205,222, 228-220. 
Padio Signals, 52 n„ 201, 218, 222-322, 
727. 

Pad i o-Telkorapu Installations, 320 - 
222, 578 570. 

Hamazan , The, release of shipwrecked 
seamen by Urecce, 522. 

Itumh /1 ', The, ease of, 528. 

Hansom Pills, 720 721. 

Pr, capture or Prizes, 717 720. 

Hkd Cross, emblems of, 527, 535. 

Kkd Cross Societies, 531. 

Hed Sea, lights in, 200 n. 

Regional Arrangements, 770-780. 

Heirui Mercedes, The, case of, 140. 


I Heltgtous Missions, ships employed in, 
| 541 512, 588, 040. 

i Renault's Report on the Declaration of 
i London, 1000. 421, 508, 033, 040, 050, 
! 002, 757. 

j Repairs to Warships in Neutral Poms 
| and Waters, 580 .702. 

| Reparation for injuries suffered in the 
| service of the t oiled Nations, 0 n. 

| Reprisals, in time of peace, 408 410. 

! war, 414, 405, 400, 

073 087. 

their application to blockades, 

> 073-087. 

j Pi:gcT.MTioNs hy Naval Forces, 470 

! -iso. 

■ of property in belligerent territory, 

| 500 510, 744. 

! '"Reserved Droits," 751. 

! Krshitdui. The, ease of, 577. 

| Revenue Laws, in territorial waters, 117- 

! 120 . 

: Rhine, river. 202, 201 200. 

J Rhodian Si:a Law, 20. 215. 
i Rio de.Ianeiro, Anti-War Treaty of, 1023, 

| 700. 

Conference of, 1042, 005 
007. 

Declarations of Neutral¬ 
ity adopted at, 1040, 
500. 005 -000. 

Treaty of, 1047, 770 n., 
! 770 777. 

; Rio (iRANDE, river, 210. 
j Rivers, international regime of, 102-220, 
| 005 000. 

Road, Rules of, at sen, 54, 201 et srq. 
Hocks and Hanks, territorial waters of, 
105-108, 522 524. 

Hoyal Navy, discipline of, 27. 

expansion of, 47—18. 
functions of, 42, 52-53,413, 
437 438, 484, 701, 783. 
Hulk or 1750, 013, 712. 

Rumania, position re Danube river, 209. 
prize code of, 40, 709 n. 
territorial waters, policy on, 91. 
Himhild, The , case of, 532. 

Husks in Naval War, 252, 273, 432 433, 
710. 

Hussia, customs and revenue laws of, 125. 
fishery regulations of, 127, 130, 
304. 

—- concessions by, 137-139. 
naval codes of, 40. 
rights over Danube, river, 208- 
211 . 

territorial waters of, 55, 87, 111. 
“Ukase” of 1821, 55,137. 
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S. 

Sacramento , The, case of, 455 n. 

Safety’ of lilFF. at Ska. 291-292, :M8 324, 

329 n., im n., :m. 

St. Gkkmain-kn-Laye, Convent ions of, 
lint) and 1925, 198, 2i:j-2ll, 375 379, 
;<9H. 

Treaty of, 1919, 179, 255, 330 n., 998. 
St. Lawrence, river, 195, 215 219. 

— - , waterway am I power project, in, 199, 
215-217. 

Sr. IV.TF.KSifi<ac, Convention of 1875. 921. 

— Declaration oflSOK, 20, 490. 

■ Treaty of 1825, 55. 

SALDANA, GENERAL, CRSC of, 580. 
Salmon, protection of, 990 991, 991. 
Salutes, right to, 48 50, 140. 

Salvador, continental shelf of, 190. 

territorial waters of, 84, 87 n. 
Salvage, general principles applicable In, 
909 .‘109. 

jurisdiction of Prize Courts on, 
497, 719, 794. 
lien on shifts, 291, 497. 
military, 718- 720. 

Sandoval, ease of, 581. 

Sanitary Conventions, 119 117, 377- 
978. 

Sakvakak, ease of, 299. 

Saudi Arabia, claim to continental shelf 
by, 99 97, 951 n. 
territorial waters of, 87. 
Scheldt, river, 209-207. 

Scientific Missions, ships engaged in. 
541 542, 588, 949. 

Scilly Islands, territorial waters of, 109- 

110 . 

Scotland, Admiralty Court of, 10, 791. 
sea laws of, 19, 99. 
territorial waters of, 128 129. 
Sea, The, bed and subsoil of, 91 79. 

exploitation of the products of, 
22, 95 99, 999 -998. 
freedom of, in time of peace, 49. 
51 01. 

— in time of war, 489 490, 
502-5(19, 910. 
frozen, 111-119. 
landlocked, 148,164-197. 

Sea, High, 49 79. 

claims to the sovereignty of, 
44 47. 

definition of, 49. 
exercise of angary, on, 507. 
hot pursuit on, 141 1 48. 
legal position of, 50 58. 

Sea, Territorial, see under Territorial 
Waters. 
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Seamen's Wades, international regulation 
of, 399 999. 

Sector Principle, 112. 

Sedentary Fisheries, 01, 133 135, 351- 
355. 

Self-Defence, right of, 274, 290, 437, 
499, 798, 779. 

Sergeant Mdiamine , The, seizure of, in the 
Niger, 21 4. 

Seven Stones Hock. 109 110. 

Sevres, Treaty of, 189. 

Sharkey, The , Anglo-American correspon¬ 
dence in the ease of. 239. 

Shenandoah, The , ease of. 393. 590. 

Sinrs, Merchant, 249 290. 

conversion into war¬ 
ships, 420, 452 450. 
defensive.lv armed, 
450 491 .‘709 709. 
Hags carried hv, 252- 
255, 273. 335 330, 
433- 431, 494 495. 
in distress, 288-289, 
9 43, 959. 

jurisdiction over, in 
foreign territorial 
waters. 113-119,275. 
in ports, 291-293. 

-on the high seas, 

249249. 

national character of, 
249 253, 494-495. 
papers carried by, 255 - 
259. 

right of innocent pas¬ 
sage, 113 114, 275- 
279. 

transfers of, in time of 
war, 497 501. 

of War, 221 245. 

admission and legal position 
of, in foreign ports and 
waters, 114-015, 211 229. 
definit ion and status of, oil the 
high seas, 221, 443. 
in distress, 224, 543, 597, 943, 
949. 

jurisdict ion of Prize Courts on, 
735-739. 

right of innocent passage of, 
114-115, 222 224, 449, 
585. 

right, to salvage of, 309- 309. 
their status in neutral ports 
and waters, 587 598. 
Public, legal position of, in time of 
peace, 228 232. 

-in time of war, 543, 

554, 993. 
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Shipowners 1 Li ability for loss or damage 
to property, 309 312. 

“Ship's Warrants, 11 020-027, OKI, 714. 
Shipwrecked Material, .*104 .‘105, 000. 

— Persons, 520 527, 5:10 507. 

— Sims, 280, 5411. 

Shipwrecks, off foreign ports, 289, 543. 

on llic liiirli seas, 270. 

Sion als, ( ode of, 53, 203 204. 

Sionai. Stations, 200 207. 

Silesian Loan, Anglo- Prussian Contro¬ 
versy re, 240, 401. 

Simla Hu.es, The, 31!) n. 

Si Ilia, The , Opinion of A.(2. (t’.S.A.) in the 
ease of, 227 n. 

Sk.faeroaard, (Norwegian), definition of, 
100, 154 155. j 

Slaves, assimilation of trade in. to piracy, | 
380, 305-300. ' j 

British efforts for the abolition of, 
52, 305 400. 

report on fugitive, 235 n., 212. 
300 n. 

their reception in ships of war, 
242. 

trade in, 305 400. 

Smolensk, The , ease of, 188, 451, 540. 
Sockeye Salmon, protection of, 300-301. 
Sound, dues in the, 108 171. 

Soitii Africa, legislation on oil pollution 
by, 372 373. 

South-East Asia Treaty Oro amsation, 
781. 

Southampton, Treaty of, 1025, 011. 

Spain, Civil War in, 303 -304. 

customs regulations of, 125, 
fishery limits in, 127. 
territorial waters of, 87, .140. 
Spartel, lighthouse at, 78, 205. 

semaphore at, 200. 

Spitzhehc.en, 104, 111, 505. 

Sconces, protection of, 134 -135, 353 n. 
Stowaways, Convention on, 515. 

Straits and Artificial Canals, general 
position of, 100 -102, 400. 
their legal status in relation to blockades, 
005 -000. 

Submarine Automatic Mines, 418, 423, 
400 400, 055, 081. 

Submarines, analogy of, to torpedo boats, 
440. ‘ 

legal position of, 110, 427, 
443 4 48. 

participation in blockades 
by, 053 054. 

provisions on, in London 
Protocol of 1930, 24, 394, 
429, 440, 447-448, 072, 
081, 724. 


Submarines continued . 

provisions on, in Washington 
Treaty of 1922, 23, 384, 
428, 447 448, 072, 091. 
right to visit and search bv, 
072, 090, 704. 

list* of neutral ports and 
waters by, 598. 

Submarine Tklkcrapii Cables, 329 332, 
47 0 47 4, 589. 

Scbsidies (shipping), 335-339. 
i Si dan. policy on the Nile river, 198-199. 
| Suez Canal, 172 181. 

prohibition of blockades and 
hostile acts in, 175-179, 
000 , 090. 

(piarantine measures adopted 
al Venice Conference on, 
117. 

situation of ships in, on the 
outbreak of the two great 
wars. 177, 553. 
territorial waters of, 82, 090. 

Suomi , The. ease of, 725 n. 

Sweden, claim to Labolin Bay. 155. 

customs regulations of. 120. 
fishery limits in, 127, 131. 
territorial waters of, 80, 522,599. 

Switzerland, neutrality of, 505. 

rigid to a llag by, 25 4. 

Sifhilte , The, incident of, with ll.M.S. 
Hussar, 432. 

T. 

"Tabula Amalfitana,” Maritime usages 
of, 30. 

Tacoma , The. ease of, 455, 590. 

Tacanak, lighthouse, 290. 

Tanciek, International Commission of, 
295 290. 

Tarakuai Mara , The, postal correspon¬ 
dence in, 081 n. 

Tklkcrapii Installations in neutral 
territory, 475 470, 578-579. 

Temerario, The, correspondence between 
the I '.S.A. and Paraguay re, 590. 

Tempo, The, ease of, 72!) n. 

Territorial Waters, 74-148. 
air space over, 75. 
captures in neutral, 521- 524. 
ceremonials in, 140. 
contiguous zone off, 91 98. 
continental shelf in, 75, 352, 354. 

I customs and revenue laws in, 117-120. 
i defence zones in, 141. 

delimitation of, 98 111, 523. 
extent of, 79 90, 522 524. 
fisheries in, 120-139. 
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Tkiikitoriai. Waters -eautinued. \ 

jurist lid ion of Stales over, 11 3 -148,200. j 
legal status of, 70 79. 1 

limits of, in Imys and gull's, 1.72 1.77. 
in lakes and enclosed seas, 101- 10a. 
in straits and canals, 109 171. 
police functions in, 110 117. 
subsoil under. 7a. 

Tkrkjtokiai. Waters .UatisnirnoN Act, 
1878. 12, 77, 281 n. 

TERRITORY IN KnE.MY Oci'l’I’ATION, 492, 
517, 004. ! 

“TiiALWKCi,” definition of, 108, 190 194. 
Thyra , The, ease of, .702. 

Tiiah.anii, prize code of, 40. 

Tijana, river, 219. 

Titanic , The, collision of, 018. 

Town, undefended, definition of, 479. 
Track I’aram.klk, theory of. 98 n.. 99 n.. 
100 n. 

Til Am: jn Amis, control of, 07.7 070. 

Tuan i, Consuls of, 00. 

Transfers, in blockaded ports, (1.78. 
in transit, 497 501. 

Treaties, as a source of international law, 

7, 20 21, 417 42L 
of pence, 1947, 000 n., 471 n., 
.700 .701. 

Trent, Tlir, case of, 04:7. 

Till anon, Treaty of, 2:7.7. 

Trieste, Neutrality of, 50:7. 

Trinity House, Elder Hretliren of, 18, 
29.7. 

origin of, 29:7. 
rules oil collisions, 292. 

— salvage, 004. 

Trust Territories, 2.70, 098 n., 705. 
Tsameiteh, The , ease of, 591. 

Tubingen, The , ease of, 501 n. 

Tuna, protection of fisheries, of, 00.7. 

Tunis, claims over spouse beds by, 184, 
050 n. 

Turkey, fishery regulations of, 100. 
prize code of, 40. 
rights of, over the llosphorus and 
Dardanelles, 100, 187 191. 
territorial waters of, 91. 

Tnscarora , The, incident of, in American 
Civil War, 588 589. 

l T . 

Unjtki) Nations, Charter of, 8-9, 25, 400, 
409 410, 770 777. 
codification l»y, Betsey, 
(see also under Inter¬ 
national Law Com¬ 
mission and (leiicva 
Conference of 1958). 


I 'nitko Nations— eontinneit. 

declaration of blockades 
by, 057. 

emergency force of, in 
Egypt, 180, 770. 
in Korea, 77.7-770. 
intor-governinenlal 
maritime organisa¬ 
tion, set up hv. 022, 
012 040. 080 082. 
International Law Com¬ 
mission of, 22. 07- 08, 
92 90. 100, 1:70. 224, 
2.7.7. 0.72, 008. 
internalional regulation 
of shipping hv, 380- 
082. 

limitation of armaments 
under, 20 27. 
maintenance of peace 
bv, 25 27, 180, 409- 
410, 770 777. 
neutrality and collect ive 
security under, 572, 
008 009. 

organs of, 770 770. 
regional arrangements 
under, 770 780. 
reprisals under the 
Charter of, 409-410. 
self-defence, provisions 
on, 770-779. 
slavery, recommenda¬ 
tions on, by, 099. 
trusteeship, system of, 
2:70. 

world health organi¬ 
sation set up by, 078. 

1'mtkii Status of America, 

angary, right of, in. 512 510. 

bays and gulfs in, 1.7.7. 157-101. 

“Jllaek Lists,” institution of, bv, 518- 
520. 

claim to ltchring Sea fisheries hv, 55, 88, 
109, 107, 057- 058. 

continental shelf, policy of, re, 04-00, 
84 SO, 129-100. 

customs and revenue regulations of, 
119 125. 

fishery regulations of, 129-100,137,357- 
005. 

jurisdiction over foreign ships bv, 225- 
220, 200, 280-284, 288, 001, 300, 
010 . 

Naval War College of, 39 -40, 470- 471. 

Naval Warfare, Law of, 38 09, 80 n., 
221 »., 250 n., 414, 429 n., 401 402, 
400, 409, 441 442, 403, 407 n., 474- 
475, 480 n., 490,499 n., 501 n., 503 n., 
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United Status of America continual . 

Naval Warfare, Law of continued. 

50*». 528 n. f 533 539 n., 511 ii., 

542 n., 557, 573, 575 570, 578, 590, 
009, 010, 002, 005-000. 041, 040, 040. 
049 n., 000, 005, 008, 070 n.. 080-087, 
091, 092 n.. 090. 099. 702. 701. 700 
710, 722-720, 727, 700. 

Navigation Jaws of, 004- 005. 

Navv Regulations of. 07 08, 241. 244, 
245, 000-007, 409 n., 414, 408-409, 
575. 

neutrality policy of, 410, 424. 572, 585, = 
001,007. * : 

Panama Canal, rights of, on. 182 187, 
512, 599, 000. 

Paris Declaration, 1850, nttiludc of, to, ; 
20, 418, 449 450. 

Paris Pact, 1928, acceptance of, hv. 25, ; 
510,005,708 770. 

practice of, on admittance of prizes into j 
l \S. ports. 599. j 

on asylum. 240 241. 
on blockades, 000 002. 008. j 
on cargoes in enemy ships, 
505, 724 n. 

— in neutral ships, 557,728. 
on contraband, 014. 

on convoys, 090, 099. 
on defence zones, 141. 
on domicile, 490. 
on freedom of Hie seas, 54, 
58, 485 480, 508 n. 
on immunity of private 
property at sea, 418, 4 49 
450, 488- 489. 
on military necessity, 4,*J8 
429, 441 442. 

on Monroe Doctrine, 51-52, 
182, 185, 708. 
on privateers, 449 450. 
on produce of enemy soil, 
490. 

on regime of ships, mail, 
545 548. 

- .— merchant, 248-251, 

250 n., 257, 201-202, 283- 
28G. 

- on the outbreak of 

war, 553-554. 

-of war and public, 

225 -220, 230, 231. 
on reprisals, 414, 083. 
on right of approach, 271 — 
274. 

on submarines, 444, 440- 
447, 599. 

on territory in enemy occu¬ 
pation, 492-493. 


United States of Amkkica— continued . 
practice of, on transfers of ships during 
war, 500 501. 

on umieiilral service, 470, 
035 030, 041, 043, 040- 
048. 

on visit and search, 091,707, 
709. 

Prize Courts in, 730, 743, 745, 747-749. 
Prize Droits in, 755 -750. 

Proclamation of 1945 on the continental 
shelf, by, 0 4 00, 129 -130. 
prohibition laws of, 82, 121-125. 
rivers in, 195, 215. 

Tariff Ael, 1922, of, 120 121. 
territorial waters of, 83, 94 -95,119,124, 
522-523. 

trading with the enemy, rules by, 517- 
518. 

I NNEl’TRAL SERVICE, 035-048. 
basis of, 047 048. 

carriage of belligerent dispatches, 043- 
044. 

— of diplomatic agents, 04 4 -045. 
of military intelligence, 041 043. 
of military persons, 037, 041. 
clussiJicution of, 035 037. 

| neulral ships under belligerent control, 
; 045. 

I — — under belligerent convoy, 045- 
! 047, mu. 

j I jiroi AV, rivers in, 220. 

; territorial walers of, 87, 91. 

! V.S.S.1L, sec under liussiu. 
j Utrecht, Treaty of, 1713, 135, 029. 


| v. 

I Valencia , The, case of, 140. 

| Varangeh-Fjord, 99,155. 

Valeriantly The, conversion of, into a 
merchant ship, 450. 

Vatican, neutrality of, 505. 

Venezuela, attitude to Paris Declaration 
of, 417, 449. 
territorial waters of, 80. 
treaty with, re Gulf of Paria, 
02 . 

Versailles, Treaty of, 100,176,191, 203, 
205, 254, 298, 330 n., 335, 430, 471, 
501. 

Vestfjord, 99, 155. 

Vienna, Congress of, 1815, 202, 205, 208, 
390. 

Vigilant , The , ease of, 545. 

Virginius , The , dispute rc, between U.S. 
and Spain, 257, 274-275. 
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Visit, Search and Caitvkk, 08K 729. 
by whom exercisable, 090 093. 
changes micicrr modern practice. 70b 7 10. 
damages for improper exercise of, 710, 
712, 728. 

formalities and procedure of, 702-7011. 
justification of, 080. 
locality of its exercise, 271, 000. 
neutral warships not. subject to. 00.‘1. 
origin of the right, 088 000. 
prohibited in neutral territorial waters, 
574, 000. 

resistance to, 700 700. 
rules of, applicable to aircraft, 001-008. 
724. 

to submarines, 072, 000, 704. 
safeguards against improper exercise of, 
710 718. 

sanction to the right of, 705 700. 
ships liable to, 008 000. 

VOLOA-1)()N ('ANAL, 100. 


w. 

Warhush , The, ease of. 188. 

Wan, declaration of, 482 488. 

Waii Trials, (see under]Nuremberg War 
Trials). 

War Zonks, 404- 400, 075 081. 
'Washington Conit.hknoi: ol‘ 1011, 857. 

. of 1022, 28, 884, 427, 440, 447, 072. 

001 . 

-of 1923, 350. 

— of 1027, 204, 320 327. 

-of 1030, 320. 

-of 1940, 302, 380. 

- ~ of 1949, 808, 779. 

-of 1057, 858. 

Washington Treaty of 1840, 218. 

of 1871, 210, 582 
583, 001. 


Wash i noton Tjikaty — continued . 

of 1909, 210. 
of 1911, 138. 
of 1930, 180. 
Weather Forecasts, 58-54, 297. 
Wkatuku I'atiiol Ships. 323. 

Wkstkhn Ki:uopi:\n 1-xinx, 777-778. 
Westminster, Statute of. 11131,19 n., 345. 
348. 

Treat y of, 1071, 49. 

Whalt’s, protection of, 801 303. 
Whitehall, Treaty of. 1001, 012. 

1089,050 051. 

White Sea, flic, 105. 

WlKI.lNGKN ('ANAL, 207. 

W 1 ii i .less Telia; a aj»ji v, 

international rules on, 824 829, 403,475 
sialions in neutral territory, 578-579. 
Wisnv, Daws of, 31, GO). 

World Health Organisation, 378. 
Wrecks, 270, 280, 5W, 000. 


V. 

Yangtse-Kiang. river, 220. 

Varmck, river, 200. 

Yeihio, Treaty of. 290 ii. 

Yokk-Antweiip Holes, 315-310. 
Yugoslavia. river Drava in, 200. 

territorial waters, policy of, 
87. 


Z. 

Zamir hug. The , internment of, during the 
Russo-Japanese war, 502. 

Zanzibar, International Maritime Office 
at, 398. 

Zhemshug, Thc t attack by Japanese Forces 
on, 433. 
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